AGENDA
Phone: 541-682-5481
www.eugene-or.gov/406/hearings-official

Meeting Location:
Virtual Meeting (Via Zoom)

The Eugene Hearings Official welcomes your interest in these agenda items. In response to
COVID-19, the Permit and Information Center remains closed to the public at this time.
Information about online or other options for access and participation is available on the next
page of this agenda.
For the hearing impaired, assistive-listening devices or an interpreter can be provided with 72hour notice prior to the meeting. Spanish-language interpretation may also be provided with 72hour notice. These services may not be available during the meeting but may occur as a follow
up service. To arrange for these services, contact the Planning Division at 541-682-5675.

WEDNESDAY, February 9, 2022 – Public Hearing 5:00 pm
Hearing Official: Virginia Gustafson Lucker
I.

PUBLIC HEARING ON APPEAL: LAURELRIDGE PUD (PDF 21-3 / ST 21-6)
Description: Appeal of a Planning Director Decision granting Tentative Subdivision and
Final Planned Unit Development approval for the proposed development of 372 multifamily units and 2 single-family units with public streets, associated infrastructure,
wetland preservation and forest management conservation areas on a 97.86‐acre site.
File Name (#): LaurelRidge PUD (PDF 21-3 / ST 21-6)
Location: Located east of the intersection of 30th Avenue and Spring Boulevard
Assessor’s Map / Tax Lot: 18-03-10-00 / 00701
Applicant’s Representatives: Rick Satre & John Schmidt, Satre Group
Lead City Staff: Nicholas Gioello, Associate Planner
541-682-5453, NGioello@eugene-or.gov
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PUBLIC HEARING FORMAT
1. Staff introduction/presentation
2. Public testimony from applicant.
3. Testimony from the public. Due to the virtual meeting platform, the order of speakers
will be based on order that persons request to speak (raise virtual hand), as opposed
to the order specified under EC 9.7625. For this reason, each person providing
comment will be asked to state whether they are in support, neutral, or in opposition
to the application.
4. Staff response to testimony.
5. Questions from Hearings Official.
6. Rebuttal testimony from applicant.
7. Closing of public hearing.
The Hearings Official will not make a decision at this hearing. The Eugene Code requires that a
written decision must be made within 15 days of close of the public comment period. To be
notified of the Hearings Official’s decision, state your name and address during the public
testimony portion of the public hearing or contact the lead City staff noted above. The decision
will also be posted at https://www.eugene-or.gov/406/Hearings-Official.

HOW TO ACCESS THE MEETING
To be able to participate in Public Comment join using one of the two following options:
1. Join on your computer, tablet or smartphone
Visit: https://zoom.us/j/89276163833
Sign up to speak by clicking once on the “raise hand” icon
2. Join on your phone
Dial one of the below numbers and enter the Webinar ID: 892 7616 3833
+1 833-548-0276 (Toll Free); or
+1 833-548-0282 (Toll Free); or
+1 877-853-5257 (Toll Free); or
+1 888-475-4499 (Toll Free);
For higher quality, dial a number based on your current location.
International numbers available: https://zoom.us/u/adOYOpL5aB
Sign up to speak by dialing *9 (Star-9)
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The Atrium Building
99 West 10th Avenue, Eugene, Oregon 97401
Phone: 541.682.5377 | Fax: 541.682.5572
www.eugene-or.gov/planning

Memorandum
Date:

February 2, 2022

To:

Virginia Gustafson Lucker, Eugene Hearings Official

From:

Nicholas Gioello, Associate Planner, City of Eugene Planning Division

Subject:

Appeal of LaurelRidge Final PUD and Tentative Subdivision Approval (City Files PDF
21-3 and ST 21-6)
______________________________________________________________________________
ACTION REQUESTED:
To hold a public hearing on February 9, 2022 and make a final local decision on an appeal of the
Eugene Planning Director’s decision approving a Final Planned Unit Development (PUD) and
Tentative Subdivision for LaurelRidge PUD (City Files PDF 21-3 and ST 21-6).
BACKGROUND:
On December 9, 2021, the Planning Director approved the Final PUD and Tentative Subdivision
applications for LaurelRidge PUD that are the subject of this appeal. The subject site is located
east of the intersection of 30th Avenue and Spring Boulevard. The majority of the site,
approximately 74.76 acres, is zoned R-1 Low-Density Residential with /WR Water Resources
Conservation Overlay and /PD Planned Unit Development Overlay and includes the proposed
subdivision development. A portion of the southern area of the site, approximately 23.55 acres,
is zoned PRO Park, Recreation and Open Space with /WR Water Resources Conservation
Overlay and /PD Planned Unit Development Overlay and this portion of the site will remain
undeveloped.
On December 27, 2021, Sean Malone filed an appeal of the Planning Director’s Final PUD and
Tentative Subdivision approval on behalf of the Laurel Hill Valley Citizens (LHVC) neighborhood
association. The appeal asserts that the Planning Director either erred in the decision or
misconstrued the Eugene Code on four issues related to the Final PUD and Tentative
Subdivision approval.
Public notice of the February 9, 2022 appeal hearing was mailed on January 14, 2022. Since the
notice was sent, written public testimony from 12 neighbors was submitted as of February 2,
2022; this testimony, as of the date of this staff report, is included as an attachment for ease of
reference. If additional testimony is received after the publishing of this staff report it will be
forwarded to the Hearings Official and added to the record. Further background information on
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this appeal, including the Hearings Official’s decision approving the tentative PUD application,
the decisions of the Planning Commission and Land Use Board of Appeals affirming the
tentative PUD approval, and the applicant’s Final PUD and Tentative Subdivision applications, is
included in the full record of materials provided separately.
A vicinity map and reduced site plan are included as Attachments A and B to this memorandum.
The written appeal statement is included as Attachment C, public testimony is included as
Attachment D, the Planning Director’s decision granting Final PUD and Tentative Subdivision
approval is included as Attachment E, the Hearings Official decision approving the Tentative
PUD is included as Attachment F, the Planning Commission decision affirming the Hearings
Official’s approval of the Tentative PUD is included as Attachment G, LUBA’s Final Opinion and
Order affirming the Planning Commission’s decision on the Tentative PUD is included as
Attachment H, Court of Appeals affirming without opinion the Land Use Board of Appeals’
decision affirming the City’s decision is included as Attachment I, and the LUBA decision
referenced by the appellant (Rhyne v. Multnomah County) is included as Attachment J.
APPEAL PROCEDURES
The appeal hearing will follow quasi-judicial procedures as required by EC 9.7625 and EC
9.7065-9.7095. The decision on this appeal will be based on whether the Planning Director
properly evaluated the request and made a decision consistent with applicable approval criteria
for the Final Planned Unit Development at EC 9.8365 and Tentative Subdivision application at
EC 9.8515. The decision on this appeal will be made within 15 days from the close of the public
record unless the parties agree otherwise. The Hearings Official may affirm, reverse, or modify
the decision of the Planning Director. Once made, the decision of the Hearings Official will be
the City’s final local decision. The final local decision on these appeals is required by March 17,
2022 to meet the statutory 120-day deadline.
Appeals of Planning Director Decisions are subject to the provisions at EC 9.7600 through
9.7635, except that in this case, the appeals are not subject to the limitations set forth in EC
9.7605(3). Because the Final Planned Unit Development and Tentative Subdivision applications
are being considered concurrently, and the Final Planned Unit Development is a “permit” as
defined by ORS 227.160(2), in accordance with ORS 227.175(10), the appeal hearing will be “de
novo” (new evidence and information may be submitted) and the presentation of testimony,
arguments and evidence is not limited to issues raised in a notice of appeal.
APPEAL ISSUES AND STAFF RESPONSE:
The appeal statement raises four issues related to the Final PUD and Tentative Subdivision
approval. To assist the Hearings Official in determining whether to affirm, reverse, or modify
the Planning Director’s decision, staff has identified pertinent record information and
considerations below. A summary of each appeal issue is provided below, followed by a
summary of the Planning Director’s decision and staff comments and recommendation.
Issue of appeal #1: The Planning Director misconstrued EC 9.8365
Summary of Appellant’s Argument:
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In order to approve a Final PUD application, EC 9.8365 requires a finding that the Final PUD plan
conforms with the approved Tentative PUD plan and all conditions attached thereto. The
appellant argues that the Hearings Official cannot make this finding because the Tentative PUD
is currently under appeal before the Court of Appeals and the Hearings Official and Planning
Commission erred in previously approving the Tentative PUD (PDT 18-13). Appellant cites a
similar circumstance where the Court of Appeals essentially ruled that in order to keep a
challenge of a Tentative PUD “alive” before the Court of Appeals, the Final PUD must also be
kept under litigation. The appellant refences the Court of Appeals Order of Dismissal (A173137)
regarding PDT 17-1 Capital Hill and PDF 18-2 University Heights (aka Capital Hill PUD) in support
of this claim.
The appellant restates the arguments raised against approval of the Tentative PUD application;
namely, that a policy in the 1982 Laurel Hill Plan prohibits a street connection to 30th Avenue.
Appellant asserts this policy is a mandatory approval criterion and that the City’s decision in the
Tentative PUD (PDT 18-3), as affirmed by the Planning Commission and by LUBA, approving a
road connection between the Glenwood Connector and 30th Avenue is in error. For this reason,
the appellant asserts the Hearings Official in this appeal cannot find the Final PUD decision
conforms to the Tentative PUD decision.
Summary of Planning Director’s Decision:
Per the criteria at EC 9.8365, the Director’s decision approving the Final PUD application
included a finding that the Final PUD plan conforms with the approved tentative PUD plan and
all conditions attached thereto. The Director reviewed the Final PUD application for consistency
and conformance with 28 conditions of approval in the Tentative PUD decision and provided
findings for each of the conditions. The Director found that for each condition, the applicant
had either met the criteria or future compliance with the criteria would be ensured through the
performance agreement required as part of the Final PUD approval.
Regarding consistency with the Laurel Hill Plan, the Director found the Tentative Subdivision
met the criteria at EC 9.8515(4) 1, and demonstrated conformance with applicable policies of
the Laurel Hill Plan codified at EC 9.9590. Approval of the Tentative PUD was based in part on
the fact that the proposed development was shown to be consistent with applicable policies
from the Laurel Hill Plan. The Director found the Tentative Subdivision is consistent with the
approved Tentative PUD, and there are no other additional policies in the Laurel Hill Plan that
are found to be applicable as mandatory approval criteria.
Staff Comments and Recommendation:
Appeal Issue #1 is based on the appellant’s assertion that the Hearings Official, in this appeal,
cannot make the finding that the Final PUD conforms with the Tentative PUD because the
Tentative PUD is currently on appeal before the Court of Appeals and the Hearings Official and
Planning Commission both erred in approving the Tentative PUD. On February 2, 2022, the
Oregon Court of Appeals affirmed without opinion the Land Use Board of Appeals’ decision
EC 9.8515(4) provides: The proposed subdivision will be consistent with the property’s designation in
the comprehensive plan and applicable adopted plan policies as reflected in the sections beginning at EC
9.9500.

1
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affirming the City’s approval of the Tentative PUD application. Unless and until a land use
decision is reversed or remanded by a higher authority, the applicant and the City have the
right to rely on the decisions of the Land Use Board of Appeals and the Oregon Court of Appeals
affirming the City’s approval of the Tentative PUD application. The City’s approval of the
Tentative PUD decision is effective and the Planning Director correctly complied with the
requirements of EC 9.8365 by reviewing the Final PUD plan for consistency and conformance
with the Tentative PUD plan and all conditions of approval attached thereto. Additionally, both
LUBA and the Court of Appeals have determined that neither the Hearings Official nor the
Planning Commission erred in approving the Tentative PUD application.
Regarding the appellant’s argument that the Laurel Hill Plan prohibits a connection to 30th
Avenue and the City’s decision approving the Tentative PUD is in error, the Hearings Official’s
decision in the Tentative PUD considered this topic at length, devoting 6 pages of the decision
to finding that the Laurel Hill Plan policies are not mandatory approval criteria and the policies
do not prohibit a vehicular connection between the Glenwood Connector and 30th Avenue
(pages 26-31, Hearing Official Decision, April 22, 2021, see Attachment F). On appeal, the
Planning Commission reviewed the record and the appeal issues articulated by the appellant
and affirmed the decision of the Hearings Official conditionally approving the Tentative PUD.
LUBA and the Court of Appeals both affirmed the Planning Commission’s decision. The City’s
approval of the Tentative PUD is therefore effective and the applicant and the City may rely on
the Tentative PUD approval unless and until it is remanded or reversed by a higher authority.
The Director did not err by approving the Final PUD and Tentative Subdivision application and
finding the application conforms with the effective Tentative PUD approval. Based on the
available information, staff finds no basis to reverse or otherwise modify the decision.
Issue of appeal #2: The Planning Director erred in determining the Final PUD complied with
all conditions of approval.
Summary of Appellant’s Argument:
The appellant asserts the Final PUD does not comply with condition of approval 1 regarding the
specific recommendations of the geotechnical analysis, because it is subjective decision making.
Appellant also asserts the Final PUD does not comply with conditions 10 and 11 regarding the
forest management area and that the Director’s decision approved an amended or new 5-year
plan. Appellant argues that a new or amended 5-year plan must follow the same process which
resulted in the initial 5-year plan, which includes the same public process and appeal rights,
pursuant to Rhyne v. Multnomah County, 23 Or LUBA 442 (1992).
Summary of Planning Director’s Decision:
In the Findings and Decision of the Planning Director for the Final PUD and Tentative
Subdivision, the Director found the applicant will provide a geotechnical analysis from a
certified engineer for all applications for Privately Engineered Public Improvement (PEPI)
permits, building permits, site development permits for construction of infrastructure, and
building permits for residences on individual lots, and will meet the design and construction
standards contained in the geotechnical analyses that were submitted into the record during
the Tentative PUD process.
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Regarding conditions 10 and 11, the Director acknowledges “A Forest Management Area 5-year
plan was approved by the Hearings Official as part of the Tentative PUD approval on April 22,
2021”. The Director’s decision did not approve a new or amended Forest Management Area
Plan 5-year plan.
Staff Comments and Recommendation:
During the approval of the Tentative PUD, the applicant submitted into the record three
geotechnical analyses (August 1, 2018, July 30, 2019, and June 29, 2020). The Hearings Official
reviewed these records and the referral comments provided by City of Eugene Public Works
and Lane County Transportation Planning staff. The Hearings Official found the applicant’s
engineering geologist has adequately reviewed both on-site and off-site impacts of the
proposed development, in compliance with the South Hills Study policy for adequate review of
on-site and off-site impacts. The Hearings Official also found compliance with
EC 9.8320(6) regarding the risk to public health and safety related to soil erosion and slope
failure. To ensure compliance with the South Hills Study policy and Eugene Code criteria, the
Hearings Official imposed condition of approval 1 as follows:
•

A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure, and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the applicant's
submissions of the Geotechnical Investigation and Geological reports from June 29,
2020, the Geotechnical Engineering Report from August 1, 2018 and the Technical
Memorandum from July 30, 2019.

The Hearings Official found the above condition was warranted to demonstrate compliance
with the applicant’s stated intent and to ensure specific recommendations corresponding to
detailed geotechnical design recommendations in the submitted Geotechnical reports as
development plans are finalized. The Hearings official also considered referral comments from
Lane County concerning the frontage road construction and slope stability for 30th Avenue and
the northeast off-ramp to Spring Boulevard. Lane County had requested additional information
and analysis from the applicant showing that the stability of the 30th Avenue embankment will
not be negatively impacted. With the requested additional analysis supplied, Lane County
provided comments documenting that they have worked with the applicant’s Geotechnical
Engineer at Branch Engineering to ensure that the proposed frontage roadway would not
negatively impact the past slope embankment repairs.
The geotechnical analyses provided by the applicant during the Tentative PUD demonstrates
that construction of the development is feasible, provided that the recommendations in the
Geotechnical reports are followed. Condition 1, by requiring a geotechnical analysis from a
certified engineer for all future permits will ensure the Tentative PUD recommendations will be
followed and is not subjective decision making.
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Regarding conditions of approval 10 and 11 related to the Forest Management Area and 5-year
plan, the appellant cites a LUBA decision in Rhyne v. Multnomah County, and asserts that a new
or amended 5-year plan must follow the same process which resulted in the initial 5-year plan
approval with the same public process and appeal rights. LUBA determined in Rhyne v.
Multnomah County that the County did not adopt findings establishing compliance with a
standard or make adequate findings establishing that it was feasible to comply with that
standard. Instead the County deferred discretionary determinations and possible modifications
to the proposal to comply with the standard. LUBA, therefore, remanded the decision.
However, in the same decision, LUBA clearly described when, in a multistage approval process,
it is appropriate to make conditions of approval and defer responsibility for compliance to city
staff at a later stage as follows (LUBA No. 92-085, pages 7 and 8):
Assuming a local government finds compliance, or feasibility of compliance, with all
approval criteria during a first stage (where statutory notice and public hearing
requirements are observed), it is entirely appropriate to impose conditions of approval
to assure those criteria are met and defer responsibility for assuring compliance with
those conditions to planning and engineering staff as part of a second stage. In such
circumstances, neither notice to adjoining property owners nor additional public
hearings are statutorily required during the second stage.
In staff’s opinion the Hearings Official did in fact during the first stage of this multistage
discretionary process (PDT 18-3), make findings that the proposed Forest Management Plan
(FMP) demonstrated compliance with the criteria at EC 9.8320(4). In addition, the Hearings
Official addressed the concerns expressed by LHVC asserting the FMP’s 5-year plan reviews
would defer compliance with requirements of EC 9.8320(4) and should require a Type III review
to evaluate the FMP for compliance, as follows:
The 5-year plan reviews included in the FMP do not, in any respect, defer compliance
with any requirement of EC 9.8320(4). As the applicant correctly responds, “the FMP
approach allows a degree of flexibility from the unequivocal preservation standards that
is warranted to meet the restoration and enhancement objective purpose of PUDs.” (Bill
Kloos, April 2, 2021 Applicant Final Written Argument, page 3.) The FMP spells out how
that flexibility will be implemented, and provides for 5-year Plan reviews so the city can
exercise its administrative function to ensure that, as the preservation and restoration
efforts are managed, the FMP continues to comply with EC 9.8320(4). It does not defer,
until a later date, whether the FMP will comply with the criterion, and there is no legal
basis to require subsequent discretionary review of those Plans for compliance with this
criterion. By its present terms, the FMP does comply.
Therefore, as LUBA established in Rhyne v. Multnomah County and as the Hearings Official
articulated above, it is appropriate to impose conditions of approval to assure criteria are met
and defer responsibility for assuring compliance with the conditions to planning staff as part of
a second stage, provided that findings were made demonstrating compliance or feasibility of
compliance with appropriate standards.
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Staff notes the Hearings Official addressed the stated objection of LHVC that the subsequent 5year plans would require a Type III review to evaluate the FMP for compliance with EC
9.8320(4). The Hearings Official found the City’s administrative review of the future 5-year
plans will provide an affirmative mechanism to ensure continued compliance as the FMP is
implemented and it does not contemplate or allow modifications to the FMP. As such, the 5year reviews of the FMP are not modifications of the approved FMP. The Hearings Official also
noted that if the applicant requested changes to the FMP in the future, such changes would
require a modification to the approved Plan through the city’s modification procedures. Since
the FMP was approved as part of the Tentative PUD, a modification of the approved FMP would
be a Type III process which includes a public hearing and appeal rights. Staff also notes the
appellant provides no evidence to support the claim that a new 5-year plan was approved with
the Final PUD and Tentative Subdivision decision.
The Director did not err by approving the Final PUD and Tentative Subdivision applications and
finding them in conformance with the approved Tentative PUD. Based on the available
information, staff finds no basis to reverse or otherwise modify the decision.
Issue on appeal #3: The Planning Director misconstrued EC 9.8515(1)(a) and EC
9.2761(5)(d).
Summary of Appellant’s Argument:
Appellant states that Lots 1 through 7 exceed the maximum lot size of 13,500 square feet for
R-1 residential lots. Appellant asserts both that the Planning Director erred in the Tentative
Subdivision decision and the Hearings Official erred in the Tentative PUD decision in
determining that there was “flexibility in lot design since these lots are intended to encompass
large areas of land around the multi-family building”. Appellant states, “EC 9.2761(5)(d) is not
fully intended to protect natural resources”.
Summary of Planning Director’s Decision:
The Planning Director, at EC 9.8515, regarding lot dimension and lot size, found the Final PUD
and Tentative Subdivision is consistent with the approved PUD, and the applicant’s subdivision
plans demonstrate compliance with approved lot dimension requirements.
Staff Comments and Recommendation:
This appeal issue is confusingly worded and appears to argue both that the Planning Director
erred in determining that the Tentative Subdivision application complies with EC 9.8515(1)(a)
and that the Hearings Official erred in determining that the Tentative PUD application complied
with EC 9.8320(10). The two arguments are discussed separately below. The challenge to the
Hearings Official’s decision on the Tentative PUD application is an impermissible collateral
attack. For the reasons discussed below, the Planning Director correctly determined that the
tentative PUD application complies with EC 9.8515(1).
Tentative PUD Decision
The Hearings Official, during the Tentative PUD approval process, made findings with conditions
demonstrating consistency and conformance with all applicable criteria, including EC
9.8320(10). EC 9.8320(10) requires that the Tentative PUD application comply with EC 9.2000
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through 9.4170, regarding lot dimensions and density requirements for the subject zone. The
Hearings Official determined that the proposed development satisfies the lot dimensions and
density requirements for the subject zone. That determination was not appealed. Laurel Hill
Valley Citizens (LHVC), the appellant here, participated in the Tentative PUD application review
process and had ample opportunity to appeal the Hearings Official’s determination regarding
compliance with lot size and density requirements as part of that process. LHVC did appeal the
Hearings Official’s decision on the Tentative PUD application, but neither of the appeal issues
raised by LHVC were related to lot size or density. The Planning Commission’s decision on the
Tentative PUD restating the appeal issues is included as Attachment G. LHVC can not now raise
issues related to the Tentative PUD approval. The time for that has passed. LHVC’s attempt to
appeal the Hearings Official’s determination of the Tentative PUD application’s compliance with
lot size and density requirements through the Final PUD application process is an impermissible
collateral attack on the Tentative PUD decision. Assignments of error that collaterally attack a
decision other than the decision on appeal do not provide a basis for denial. See Butte
Conservancy v. City of Gresham, 47 Or LUBA 282, 291 (2004).
The responsibility of the Planning Director in the Final PUD and Tentative Subdivision decision
process is to determine whether both applications are consistent and in substantial
conformance with the approved Tentative PUD plan and all conditions of approval. The Director
found the Final PUD and Tentative Subdivision proposals were consistent with the approved
Tentative PUD and the applicant’s subdivision plans demonstrate compliance with approved lot
dimension requirements.
Tentative Subdivision
The Planning Director made findings demonstrating consistency and conformance with the
criteria at EC 9.8515 which includes the related lot standards at EC 9.2761(5) regarding
exceptions to maximum lot size. The Director found the large proposed lot sizes are intended to
preserve a majority of the site in its natural condition, which is supported by the intended
flexibility for PUDs noted at EC 9.2761(1)(c), as well as the allowed maximum lot size exceptions
at EC 9.2761(5)(d). The Director also found the Tentative Subdivision was consistent with the
approved Tentative PUD, and the applicant’s subdivision plans demonstrate compliance with
approved lot dimension requirements.
The Director did not err by approving the Final PUD and Tentative Subdivision applications and
finding them in conformance with the approved Tentative PUD. Based on the available
information, staff finds no basis to reverse or otherwise modify the decision.
Issue on appeal #4: [It appears the appellant incorrectly identified this issue as a second issue
#3] The Planning Director misconstrued EC 9.8515
Summary of Appellant’s Argument:
This appeal issue is also confusingly worded and appears to argue both that the Planning
Director erred in concluding that a number of approval criteria contained in EC 9.8515 are
satisfied. However, the arguments included with this appeal issue all appear to focus on an
assertion that the Planning Director’s decision is wrong because the Hearings Official’s decision
on the Tentative PUD application misconstrued or misapplied those approval criteria. To the
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extent that this appeal issue is actually a challenge to the Hearings Official’s decision on the
Tentative PUD application, this appeal issue is an impermissible collateral attack on the
Tentative PUD decision.
The basis of the appellant’s argument is that the Hearings Official erred in the decision for the
Tentative PUD, the Tentative PUD is currently on appeal to the Court of Appeals, and therefore
the City’s decision is potentially subject to remand. The appellant argues that the Director’s
decision erred in multiple areas related to the proposed road connection from 30th Avenue that
will eventually connect with Brackenfern Road and to the Laurel Hill Valley area and Glenwood
Connector. Appellant lists multiple code references from EC 9.8515 Subdivision, Tentative Plan
Approval Criteria - General and findings in error in the Directors decision are summarized as
follows:
•

•
•
•
•
•

•

•

•

Misconstrued EC 9.8515(1)(b) because the Tentative PUD decision misconstrued the
transportation policies of the Laurel Hill Plan and allows a connection to the 30th
Avenue. This assignment of error appears to include a collateral attack regarding the
Tentative PUD approval being in error.
Erred in concluding that the street connectivity standards have been satisfied, pursuant
to EC 9.6815.
Erred in concluding that the street cul-de-sacs turnarounds have been satisfied,
pursuant to EC 9.6820.
Erred in concluded that EC 9.6505(3)(a) was satisfied, as it relates to streets in and
adjacent to the development site.
Erred in concluding that EC 9.8515(2) was satisfied, because it will result in a connection
to 30th Avenue, contrary to the transportation policies of the Laurel Hill Plan.
Erred in concluding that EC 9.8515(4) was satisfied, because it is inconsistent with the
adopted Laurel Hill Plan policies, including the transportation policy of the Laurel Hill
Plan that prohibits a connection to 30th Avenue. This assignment of error appears to
include a collateral attack regarding the Tentative PUD approval being in error. Although
approval criteria for the Tentative Subdivision are cited, appellant also references the
Final PUD not being consistent with plan policies and the transportation policy.
Erred in concluding that EC 9.8515(5)(a) and (b) were satisfied, because the Final PUD
will not provide adequate transportation systems and will result in public safety
concerns. This assignment of error appears to include a collateral attack regarding the
Tentative PUD approval being in error. Although approval criteria for the Tentative
Subdivision are cited, appellant also references the Final PUD not providing adequate
transportation systems and is inconsistent with the transportation policy.
Erred in concluding that EC 9.8515(7)(a) and (b) was satisfied, because the road that
connects to 30th Avenue will not protect natural features or preserve trees because an
unnecessary road will be created, despite the transportation policy that prohibits a
connection to 30th Avenue.
Erred in concluding that EC 9.8515(11) was satisfied because the Final PUD is not
consistent with the adopted Laurel Hill Plan policies, including the transportation policy
that prohibits a connection to 30th Avenue. This assignment of error appears to include a
collateral attack regarding the Tentative PUD approval being in error. Appellant
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•

Although approval criteria for the Tentative Subdivision is cited, appellant also
references the Final PUD not being consistent with plan policies and the transportation
policy.
Erred in concluding that EC 9.8515(12)(a) and (b) were satisfied because the Final PUD is
not consistent with the adopted Laurel Hill Plan policies, including the transportation
policy that prohibits a connection to 30th Avenue. Again, this assignment of error
appears to include a collateral attack regarding the Tentative PUD approval being in
error. Although approval criteria for the Tentative Subdivision are cited, appellant also
references the Final PUD not being consistent with plan policies and the transportation
policy.

Summary of Planning Director’s Decision:
The Planning Director found the applicant’s Tentative Subdivision plans demonstrated
substantial consistency and compliance with all the standards and criteria at EC 9.8515(1)
through (12), and also found the Final PUD and Tentative Subdivision applications was
consistent with the approved Tentative PUD.
Staff Comments and Recommendation:
As previously discussed in Appeal issues 1 and 3 above, the Hearings Official made findings with
conditions demonstrating consistency and conformance with all applicable criteria regarding
the Tentative PUD. The Planning Commission reviewed the record and the appeal issues
articulated by the appellant and affirmed the decision of the Hearings Official conditionally
approving the Tentative PUD, thereby establishing a final local decision. The subsequent appeal
to LUBA also affirmed the City’s final local decision. On February 2, 2022, the Oregon Court of
Appeals affirmed without opinion the Land Use Board of Appeals’ decision affirming the City’s
approval of the Tentative PUD application. Unless and until a land use decision is reversed or
remanded by a higher authority, the applicant and the City have the right to rely on the
decisions of the Land Use Board of Appeals and the Oregon Court of Appeals affirming the City’s
approval of the Tentative PUD application. The challenges by the appellant to the Hearings
Official’s decision on the Tentative PUD application is an impermissible collateral attack.
The Planning Director correctly complied with the requirements of EC 9.8515 Subdivision,
Tentative Plan Approval Criteria – General by reviewing the Tentative Subdivision plan for
compliance with the standards established in EC 9.8515(1) through (12). As demonstrated in
the decision, the Director found the Tentative Subdivision met all of the criteria in EC 9.8515
and to the extent that the proposed site plans for the Tentative Subdivision were consistent
with the approved Tentative PUD, the Planning Director was correct in finding compliance.
The Director did not err by approving the Final PUD and Tentative Subdivision applications and
finding them in conformance with the approved Tentative PUD. Based on the available
information, staff finds no basis to reverse or otherwise modify the decision.
ATTACHMENTS
A. Vicinity Map
B. Site Plans (reduced in size)
C. Written Appeal Statement and Attachments
D. Public Testimony
Page 12 of 244

E. Planning Director’s Decision (PDF 21-3 and ST 21-6)
F. Hearings Official’s Decision (PDT 18-3)
G. Planning Commission’s decision affirming the Hearings Official’s approval of the Tentative
PUD
H. LUBA’s Final Opinion and Order affirming the Planning Commission’s decision on the
Tentative PUD
I. Court of Appeals affirming without opinion LUBA’s opinion affirming the City’s decision
J. LUBA No. 92-085 Rhyne v. Multnomah County
The full record has been provided to the Hearings Official separately. Related application and
appeal materials are also available as a courtesy on the City’s website at:
https://pdd.eugene-or.gov/LandUse/ApplicationDetails?file=ST-21-0006

A hardcopy of the complete record can also be made available for free inspection at the Atrium
Building, 99 West 10th Avenue, between 9:00 a.m. and 4:00 p.m. Monday through Friday.
Copies may also be obtained at a reasonable cost.
FOR MORE INFORMATION
Please contact Nicholas Gioello, Associate Planner, City of Eugene Planning Division,
541-682-5453 or via email at ngioello@eugene-or.gov
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OF BUILDING PERMIT. (COA 26)

THE CONFIGURATION AND SIZE OF PUBLIC IMPROVEMENTS
IS SUBJECT TO REVIEW AND APPROVAL BY THE CITY
ENGINEER IN ACCORDANCE WITH PROCEDURES IN
EUGENE CODE CHAPTER 7 FOR PRIVATELY ENGINEERED
PUBLIC IMPROVEMENTS DURING THE PEPI PERMIT
PROCESS. (COA16)

5.

6.

THE EXISTING SLOPE INCLINOMETERS SHALL REMAIN, AND
READINGS WILL CONTINUE TO BE TAKEN THROUGH
SPRING 2021 WITH DOCUMENTATION PROVIDED AS
NECESSARY FOR ANY RELATED FUTURE PERMITS FOR
THE CONSTRUCTION OF THE PROPOSED FRONTAGE ROAD.
(COA 2)

THE PROJECT IS EXEMPT FROM SOLAR LOT STANDARDS:
a. SIGNIFICANT NATURAL FEATURES THAT WILL CONTINUE
TO EXIST (EC 9.2790(3)(b)3).
b. THE PROPERTY IS SLOPED 20% OR GREATER IN A
DIRECTION GREATER THAN 45° EAST OR WEST OF TRUE
SOUTH (EC 9.2790(4)(a)).
c. THE PROPERTY CONTAINS EXISTING OFF-SITE AND
ON-SITE SHADE (TOPOGRAPHY AND TREES) THAT WILL
REMAIN AFTER DEVELOPMENT (EC 9.2790 (4)(b) AND (c)).

EXISTING CONDITIONS BASED ON SURVEY BY BRANCH
ENGINEERING (DATED 4.23.12) AND TOPOGRAPHIC LIDAR
DATA RECEIVED FROM LCOG (DATED 7.5.11). ZONE
BOUNDARY SURVEY INFORMATION PROVIDED BY BRANCH
ENGINEERING (DATED 1.10.17). ADDITIONAL TREE SURVEY
INFORMATION PROVIDED BY BRANCH ENGINEERING
(DATED 4.8.2020)
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2.
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Attachment C

APPEAL OF PLANNING DIRECTOR DECISION
This appeal form applies to appeals of interpretation of this Land Use Code made according to EC 9.0040(1) and to appeals to all
Type II land use applications. The appeal of the Planning Director’s decision provides for a review of an administrative decision by a
higher review authority specified in this Land Use Code. The Planning Director’s decision may be affirmed, reversed, or modified.
Please check one of the following:
Adjustment Review, Minor
Adjustment Review, Major
Code Interpretation
Hazardous Materials Review
Historic Property Alteration
Historic Property Demolition
Historic Property Move
Modification of a Conditional Use Permit
Modification of a PUD Tentative
Modification of a PUD Final
Modification of a Site Review
Modification of a Standards Review
Modification of a Subdivision Plan

City File Name:
City File Number:

Laurel Ridge PUD
PDF 21-3 and ST 21-6

Date of Planning Director Decision:
Date Appeal Filed:

Modification of a Willamette Greenway
Partition Tentative
Partition Final
X PUD Final
Site Review
Standards Review
X Subdivision Tentative
Subdivision Final
Traffic Impact Analysis
Vacation Improved Public R‐O‐W
Vacation Improved Public Easement
Unimproved Public R‐O‐W with Re‐dedication
Variance

Decision Date: 12/9/21 ; Mailing Date: 12/14/21

12/27/21
(This date must be within 12 days of the date of the mailing of the Planning Director’s decision.)

X Attach a written appeal statement. The appeal statement shall include a written statement of issues on appeal and be limited to
the issues raised in the appeal. The appeal statement shall explain specifically how the Planning Director’s decision is
inconsistent with applicable criteria. Please contact Planning staff at the Permit and Information center, 99 West 10th avenue,
541‐682‐5377, for further information on the appeal process.

X A filing fee must accompany an appeal of a Planning Director decision, with some exceptions for neighborhood groups. The fee
varies depending upon the type of application and is adjusted periodically by the City Manager. Check with Planning staff at the
Permit and Information Center to determine the required fee or check on the web at: www.eugeneplanning.org

www.eugene-or.gov/planning
Planning & Development
Planning Division
99 W. 10TH Avenue, Eugene, OR 97401
P 541.682.5377 * F 541.685.5572

Updated: October, 2012
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Sean T. Malone
Attorney at Law
259 E. Fifth Ave.,
Suite 200-C
Eugene, OR 97401

Tel. (303) 859-0403
Fax (650) 471-7366
seanmalone8@hotmail.com

December 27, 2021
Via Email
Nick Gioello, Associate Planner
Althea Sullivan, Senior Planner
City of Eugene
99 W. 10th Ave
Eugene OR 97401
(541) 682-5481
ngioello@eugene-or.gov
asullivan@eugene-or.gov
Re: Narrative Appeal Statement – Appeal of Planning Director’s decision for
Laurel Ridge PUD (PDF 21-3/ST 21-6)
Laurel Hill Valley Citizens (LHVC) hereby appeals the Planning Director’s
decision for the Final PUD 21-3 and Tentative Subdivision 21-6, pursuant to EC
9.7605(1)(2) (“Neighborhood group officially recognized by the city that includes the
area of the subject property”). LHVC is an official organization officially recognized by
the city that includes the area of the subject property. Steve King, Environ-Metal
Properties LLC is the owner of the property.
Issues on appeal:
Issue 1: The Planning Director misconstrued EC 9.8365
The Planning Director is required to make “a finding that the final PUD plan
conforms with the approved tentative PUD plan and all conditions attached thereto.” The
Hearings Official cannot make this finding because the tentative PUD is currently under
litigation before the Court of Appeals and the Hearings Official and Planning
Commission erred in approving the tentative PUD as explained below. In a similar
circumstance, where the Court of Appeals dismissed an appeal of a tentative PUD when a
1 – LAUREL HILL VALLEY CITIZENS APPEAL NARRATIVE
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final PUD was not also appealed and kept under litigation. See attached Court of Appeals
Order. Despite the practical and significant procedural problems that such a ruling
provides, the Court of Appeals has essentially directed that in order to keep a challenge of
a tentative PUD “alive” before the Court of Appeals, the final PUD must also be kept
under litigation. In the words of the Court of Appeals:
“If petitioners had wished to contend that error occurred in approval of the final
PUD due to a link created by EC 9.8365 and any pending, unresolved issues on
appeal as to the tentative PUD notwithstanding the city’s proceedings on remand,
petitioners could have appealed the city’s approval of the final PUD to LUBA so
as to forestall the finality of the final PUD decision. The time in which to appeal
from the final PUD plan has expired. The pending appeal as to the tentative PUD
plan is moot. The appeal in this matter is dismissed.”
As such, in order to “forestall the finality of the final PUD decision,” LHVC is compelled
to appeal the final PUD.
The 1982 Laurel Hill Plan policy expresses an unequivocal prohibition that “[n]o
connection to 30th Avenue shall be made.” As with any express prohibition, the text is
mandatory, and, therefore, the policy is an approval criterion that the City must consider
and must correctly interpret. The City’s decision that determined that the last sentence’s
prohibition that “[n]o connection to 30th Avenue shall be made” referred to the Glenwood
Collector instead of the phrase immediately preceding the prohibition, “other roads
serving the area.” The City’s interpretation, affirmed by LUBA creates a redundancy in
the policy with superfluous terms by insisting that the prohibition on a connection to 30th
Avenue refers to the Glenwood Collector when the Glenwood Collector already
terminates, according to the preceding sentence in the 1982 policy. The City’s
interpretation is also contrary to the doctrine of the last antecedent because the
immediately preceding subject before the prohibition is the “other roads serving the
area,” not the Glenwood Collector. Moreover, the City’s interpretation fails to account
for the diagram that illustrates the 1982 policy, where the Glenwood Collector plainly
terminates with streets extending from that point and, in writing, adjacent to the extended
streets is the same prohibition as set forth in the text: “No connection to 30th Ave.” ER13 (Rec. 187). The City’s and LUBA’s decision were in error because LUBA affirmed
the City’s decision that interpreted the 1982 policy in a manner that is inconsistent with
the text, context, and legislative history of the 1982 policy.
The tentative PUD decision was approved by the Hearings Official, affirmed by
the Planning Commission, and affirmed by LUBA. The error in the City’s decision and
2 – LAUREL HILL VALLEY CITIZENS APPEAL NARRATIVE
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LUBA’s decision are explicitly set forth in the attached LUBA brief and Court of
Appeals brief. For those reasons, the Hearings Official, here, cannot find that the final
PUD decision conforms to the tentative PUD decision.
Issue 2: The Planning Director erred in determining the Final PUD complied with
all conditions of approval
The final PUD does not comply Condition of Approval 1. The condition contains
subject decision-making based on the “specific recommendations” of the geotechnical
analysis. Subjective decision-making is not appropriate for a condition of approval and
for decision-making that does not include clear and objective criteria.
The final PUD does not comply with conditions of approval 10 and 11. The
findings proposed an amended or new 5-year plan. Any new or amended plan 5-year
plan would have to follow the same process as that which resulted in the initial 5-year
plan, with the same public process and appeal rights, pursuant to Rhyne v. Multnomah
County, 23 Or LUBA 442 (1992).
Issue 3: The Planning Director misconstrued EC 9.8515(1)(a) and EC
9.2761(5)(d)
Lots 1 through 7 exceed the maximum lot size of 13,500 square feet for R-1
residential lots. The Hearings Official, in its previous decision, erred in determining that
there was “flexibility in lot design since these lots are intended to encompass large areas
of land around the multi-family buildings ….” Planning Director Decision at 11 of 25.
EC 9.2761(5)(d) is not fully intended to protect natural resources.
Issue 3: The Planning Director misconstrued EC 9.8515
The Planning Director decision misconstrued EC 9.8515(1)(b) because the
Tentative PUD decision misconstrued the transportation policy identified above and
allows a connection to the 30th Avenue. As such, the applicant’s proposed street
classifications and street widths do not comply with the standards identified in EC Table
9.6870. As noted above, the Tentative PUD is currently on appeal to the Court of
Appeals, and the City’s decision is potentially subject to remand.
The Planning Director erred in concluding that the street connectivity standards
have been satisfied, pursuant to EC 9.6815. The Hearings Official’s decision for the
Tentative PUD was in error, and, therefore, this provision has not been satisfied. As
noted above, the Tentative PUD is currently on appeal to the Court of Appeals, and the
City’s decision is potentially subject to remand.
3 – LAUREL HILL VALLEY CITIZENS APPEAL NARRATIVE
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The Planning Director erred in concluding that the street cul-de-sacs turnarounds
have been satisfied, pursuant to EC 9.6820. The Hearings Official’s decision for the
Tentative PUD was in error, and, therefore, this provision has not been satisfied. As noted
above, the Tentative PUD is currently on appeal to the Court of Appeals, and the City’s
decision is potentially subject to remand.
The Planning Director erred in concluded that EC 9.6505(3)(a) was satisfied, as it
relates to streets in and adjacent to the development site. The Hearings Official’s
decision for the Tentative PUD was in error, and, therefore, this provision has not been
satisfied. As noted above, the Tentative PUD is currently on appeal to the Court of
Appeals, and the City’s decision is potentially subject to remand.
The Planning Director erred in concluding that EC 9.8515(2) was satisfied. The
Hearings Official’s decision for the Tentative PUD was in error, and, therefore, this
provision has not been satisfied. As noted above, the Tentative PUD is currently on
appeal to the Court of Appeals, and the City’s decision is potentially subject to remand.
Appellants believe there will be an adverse effect related to the development of this
property because it will result in a connection to 30th Avenue, contrary to the
aforementioned transportation policies that are currently under litigation.
The Planning Director erred in concluding that EC 9.8515(4) was satisfied. The
Hearings Official’s decision for the Tentative PUD was in error, and, therefore, this
provision has not been satisfied. The Final PUD is not consistent with the adopted plan
policies, including the transportation policy that prohibits a connection to 30th Avenue,
which is currently at issue on appeal before the Court of Appeals.
The Planning Director erred in concluding that EC 9.8515(5)(a) and (b) are
satisfied. The Hearings Official’s decision for the Tentative PUD was in error, and,
therefore, this provision has not been satisfied. The Final PUD will not provide adequate
transportation systems and will result in public safety concerns because the Final PUD is
inconsistent with the transportation policy that prohibits a connection with 30th Avenue.
The Planning Director erred in concluding that EC 9.8515(7)(a) and (b) are
satisfied. The proposal to include a road that connects to 30th Avenue will not protect
natural features or preserve trees because an unnecessary road will be created, despite the
transportation policy that prohibits a connection to 30th Avenue.
The Planning Director erred in concluding that EC 9.8515(11) was satisfied. The
Hearings Official’s decision for the Tentative PUD was in error, and, therefore, this
provision has not been satisfied. The Final PUD is not consistent with the adopted plan
4 – LAUREL HILL VALLEY CITIZENS APPEAL NARRATIVE
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policies, including the transportation policy that prohibits a connection to 30th Avenue,
which is currently at issue on appeal before the Court of Appeals.
The Planning Director erred in concluding that EC 9.8515(12)(a) and (b) are
satisfied. The Hearings Official’s decision for the Tentative PUD was in error, and,
therefore, this provision has not been satisfied. The Final PUD is not consistent with the
adopted plan policies, including the transportation policy that prohibits a connection to
30th Avenue, which is currently at issue on appeal before the Court of Appeals. As such,
EC 9.8515(12)(a) is not satisfied and (b) is applicable.
For the reasons above and in the attached record documents, I respectfully request
that the Hearings Official either reverse or modify the Planning Director’s decision.
Sincerely,

Sean T. Malone
Attorney for Laurel Hill Valley Citizens
Cc:
Client
Enclosure:
• City Form for Appealing Planning Director Decision
• Court of Appeals Order.
• LUBA Brief
• Court of Appeals Brief
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
LAUREL HILL VALLEY CITIZENS,
Petitioner,
vs.
CITY OF EUGENE,
Respondent,
and
ENVIRON-METAL, LLC,
Respondent-Intervenor

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

LUBA No. 2021-067

PETITIONER’S PETITION FOR REVIEW

Sean Malone, OSB No. 084060
Attorney at Law
259 E. 5th Ave., Suite 200-G
Eugene, OR 97401
(303) 859-0403
Counsel for Petitioner

Lauren Sommers, OSB No.` 065989
Eugene City Attorney’s Office
101 W 10th Ave Ste 203
Eugene OR 97401
(541) 682-8447
Counsel for Respondent

Bill Kloos, OSB No. 811400
Law Office of Bill Kloos
375 W. 4th Ave., Ste 204
Eugene OR 97401
(541) 343-8596
Counsel for Intervenor-Respondent
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Attorney for Respondent-Intervenor
August 24, 2021
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1

I.

PETITIONER’S STANDING TO APPEAL
Petitioner Laurel Hill Valley Citizens (Petitioner) submitted written

2
3

comments of its own and appeared before the local government at the public

4

hearing. See Record (R) 175-220, 332-381. Therefore, Petitioner has standing to

5

appeal this land use decision under ORS 197.830(2).

6

II.

STATEMENT OF THE CASE

7

A.

NATURE OF THE LAND USE DECISION AND RELIEF SOUGHT

8

Petitioner seeks review of the decision of the City of Eugene Planning

9

Commission in the Final Order of the Eugene Planning Commission on Appeal of

10

the Hearings Official Decision: Laurel Ridge PUD (PDT 18-3, SDR 18-3, TIA 18-

11

4, and ARA 20-28). Petitioners seek reversal or remand of the challenged

12

decision.

13

B.

14
15

SUMMARY OF ARGUMENTS
1.

FIRST ASSIGNMENT OF ERROR

The 1982 Laurel Hill Plan policy expresses an unequivocal prohibition,

16

stating that “[n]o connection to 30th Avenue shall be made.” As with any express

17

prohibition, the text is mandatory. The Hearings Official misconstrued the policy

18

by finding that a prohibition is not mandatory but is instead “guidance” or a mere

19

“consideration,” without analyzing the plain text and context of the policy. The

20

Hearings Official further misconstrues the policy by reading a redundancy into the
1
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1

policy. The policy already expresses that the Glenwood Collector “terminate and

2

diffuse into other roads serving the area.” R 26. The Hearings Official reads the

3

next sentence (“No connection to 30th Avenue shall be made.”) to refer to the

4

Glenwood Collector and not the diffused roads. Doing so creates a repetition in

5

the policy. First, the policy states that the Glenwood Collector will terminate, and,

6

then, under the Hearings Official’s reading, the Glenwood Collector would not

7

connect to 30th Avenue. If the policy already states that the Glenwood Collector

8

will terminate, to further state that it will not connect to 30th Avenue is reading a

9

redundancy into the policy. The prohibition on connecting to 30th Avenue refers to

10

the diffused streets emanating from the terminated Glenwood Collector, making

11

clear that there shall be no connection to 30th Avenue.

12
13
14

C.

SUMMARY OF MATERIAL FACTS
1.

The subject property and application

The applicant requested approval of a tentative residential Planned Unit

15

Development (PUD) Standards Review, Traffic Impact Analysis (TIA), and

16

Adjusted Review. R 18 (Appx 15). The applicant was originally configured for a

17

122-lot single-family residential subdivision. Id. Since invoking ORS 197.522 on

18

appeal, the applicant has substantially revised its request after facing denial for the

19

original application. Id. The application, as proposed, now requests approval of a

20

clustered, 372-unit multi-family residential development with public streets, two
2
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1

single-family dwellings, associated infrastructure, wetlands preservation and

2

conservation areas. Id.

3
4

The site characteristics, as identified by the Hearings Official, include the
following:
“The subject property includes a 98.31-acre single tax lot, located in the
southeast area of Eugene, in what is known as the Laurel Hill or Laurel Hill
Valley neighborhood. To the west of the Laurel Hill Valley is Hendricks
Hill and to the east is Moon Mountain. The property is located along the
southern edge of Laurel Hill Valley, and includes a portion of the Laurel Hill
Valley/Moon Mountain ridgeline. It is heavily sloped and ranges in
elevation from a low of 560 feet in a drainage way near the northwest corner
to a high of nearly 950 feet near the southeast corner.

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

R 17-18 (Appx 14-15). Finally, as it currently stands, there is no connection from

35

the Laurel Hill Valley to 30th Avenue.

The property is vegetated with a mixture of coniferous and hardwood cover
and open areas without tree cover but vegetated with a mixture of native and
non-native grasses and invasive materials. It has been heavily logged in the
past and includes remnants of logging roads. It also includes several Goal 5ivnentoried riparian corridors, some containing wetland areas.
The property is bordered to the north by a combination of vacant, developed
and approved-but-not-yet developed residential properties. To the east is
property outside the UGB and designated forestland, which was recently
acquired by the City as part of the city-wide ridgeline park system. The
property to the south, along the ridgeline, is designated Parks and Open
Space (POS) with additional forest land further south. Immediately west of
the subject property is city-owned parkland and city-owned right-of-way,
with residential development further to the west.
Within the total 98.31-acre site, 74.76 acres are zoned R-1/WR/PD, LowDensity Residential with Water Resources Conservation and Planned Unit
Development overlays. The remaining 23.55 acres is zoned Park,
Recreation, and Open Space (PRO).”

3
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1

III.

LUBA has jurisdiction under ORS 197.015(10)(a)(A) and ORS 197.825(1).

2
3
4
5
6
7
8
9
10
11

JURISDICTION

IV.

ARGUMENT
A.

FIRST ASSIGNMENT OF ERROR – The Planning Commission and
Hearings Official misconstrued the Laurel Hill Plan by failing to
prohibit a connection to 30th Avenue, according to the plain text,
context, and purpose of the applicable provisions.
1.

Preservation of assignment of error

This assignment of error was preserved at R 175-220, 332-381.
2.

Standard of review

12

A local government’s interpretation of state law and local law that

13

implements state law is not entitled to the deferential standard of review under

14

Siporen v. City of Medford, 349 Or 247, 266 (2010). A local government’s

15

interpretation of issues not pertaining to state law is afforded Siporen deference

16

only if the interpretation is from the governmental entity that promulgated the

17

standards at issue. Where the matter is not one of state law and the approval

18

authority was not the same that promulgated the provisions at issue, then LUBA

19

reviews such interpretations under ORS 197.835(9)(a)(D) to determine whether the

20

County “[i]mproperly construed applicable law.” Waverly Landing Condo.

21

Owners’ Assoc. v. City of Portland, 61 Or LUBA 448 (2010). If there is no

22

interpretation or the interpretation is inadequate for review, ORS 197.829(2)

23

provides that LUBA may interpret the local provision in the first instance. Where
4
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1

there is no reviewable express or implied interpretation, LUBA has nothing to

2

defer to. Heitsch v. City of Salem, 65 Or LUBA 187 (2012).

3

Under ORS 197.829(1), LUBA shall “affirm a local government’s

4

interpretation of its comprehensive plan and land use regulations, unless the board

5

determines that the local government’s interpretation:
“(a)

Is inconsistent with the express language of the comprehensive plan or
land use regulation;
Is inconsistent with the purpose for the comprehensive plan or land
use regulation;
Is inconsistent with the underlying policy that provides the basis for
the comprehensive plan or land use regulation; or
Is contrary to a state statute, land use goal or rule that the
comprehensive plan provision or land use regulation implements.”

6
7
8
9
10
11
12
13
14
15

See also PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143, 1146

16

(1993), modified by State v. Gaines, 346 Or 160, 171-172, 206 P3d 1042 (2009).

17

(b)
(c)
(d)

“[U]nder ORS 197.829(1), LUBA is required to defer to a local

18

government’s interpretation of its land use regulations unless the interpretation is

19

inconsistent with the express text of the regulation, the purpose of the regulation,

20

the underlying policy implemented by the regulation, or a state law that the

21

regulation carries out.” Kaplowitz v. Lane County, 285 or App 764, 775, 398 P3d

22

478 (2017).

23
24
25
26
27

3.

Argument – The Planning Commission misconstrued the Laurel
Hill Plan by failing to prohibit a connection to 30th Avenue,
according to the plain text, context, and purpose of the
applicable provisions
5
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

a.

The Planning Commission’s Findings

The Planning Commission found as follows:
“Appeal Issue 1: The Hearings Official misconstrued the Laurel
Hill Plan refinement plan, which includes the East Laurel Hill
Development Node Plan, and the South Hills Study Refinement plan
by allowing a connection to 30th Avenue.
Summary of Appellant’s Argument
The appellant argues the Hearings Official misconstrued the Laurel Hill Plan
and the South Hills Study by allowing a street connection between Laurel
Hill Valley and 30th Avenue (the ‘Glenwood Collector’). The appellant cites
several policies from the 1974 Laurel Hill Plan and a transportation policy
from the 1982 updated of the Laurel Hill Plan as evidence that such a
connection is prohibited. The appellant asserts that the Hearings Official
failed to read the 1982 transportation policy in the context of the entire
policy and the legislative history. The appellant contends that the Hearings
Official erred when concluding that the ‘no connection to 30th Avenue’
language in the Laurel Hill Plan prohibits a connection directly from the
Glenwood Collector to 30th Avenue. The appellant argues that the Hearings
Official should have found that the ‘no connection to 30th Avenue’ language
prohibits any connection – even a connection through other, smaller and
more diffuse local streets, between the Glenwood Collector and 30th Avenue.
The appellant also alleges the Hearings Official mischaracterized the LHVC
argument (as well as the applicant’s position) and conflated the two 1974
policies and the 1982 policy in her decision. The appellant further asserts
that the City and the Hearings Official, ‘are attempting to rewrite its code
provisions through an alleged interpretation by inserting terms where they
do not exist’ in reference to the Hearings Official’s interpretation of the
policies in the Laurel Hill Plan.
Hearings Official’s Decision
The Hearings Official found that the transportation policies within the
Laurel Hill Plan do not prohibit all street connections between 30th Avenue
and the Glenwood Collector. The Hearings Official determined that the
Laurel Hill Plan does prohibit collector and arterial streets from connecting
to 30th Avenue, but the plan allows for street connections between the
6
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Glenwood Collector ‘terminate[s] and diffuse[s]’ into other streets that then
could connect to 30th Avenue. On Page 29 of her decision, the Hearings
Official also notes that those other streets into which the Glenwood
Connector ‘diffuses’ are not addressed in the policy; the policy neither
speaks to nor prohibits their connections to 30th Avenue. On page 31 of her
decision, the Hearings Official reaches the following conclusion regarding
the transportation policies in the Laurel Plan:
The Laurel Hill 1982 Transportation policy prohibits street connection
from the Glenwood Connector to 30th Avenue. That policy does not
prohibit vehicular connection between the Glenwood Connector and
30th Avenue. The proposed development’s local street system
complies with this policy, as well as the other two policies directed at
restricting the connection of the arterial or limited access roads,
including the Glenwood Collector, to 30th Avenue.
(emphasis in original.)
Additionally, on page 30 of her decision, the hearings Official found:
To read the 1982 Transportation policy as requiring that ‘No
connection between the Glenwood Connector and 30th Avenue shall
be made’ (i.e., prohibiting vehicular connection) would be
inconsistent with the City’s street connectivity and emergency vehicle
access requirements.
Finally, on page 24 of her decision, the Hearings Official found that the
Laurel Hill Plan policies are not mandatory approval criteria but instead are
policies adopted by the City Council for guidance in decision-making related
to the plan area. The policies therefore require consideration, but do not
constitute independent mandatory approval criteria.
The Hearings Official concluded that the Laurel Hill Plan policies are not
mandatory approval criteria, that the policies in the Laurel Hill Plan do allow
a local street connection to 30th Avenue, and that the proposed street
connection is consistent with the City’s emergency vehicle access
requirement and the street connectivity standards at EC 9.6815.
Planning Commission’s Determination
7
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The Planning Commission has considered the arguments made by the
appellant with regard to Appeal Issue 1 as well as the information in the
record related to this appeal issue and concludes that the Hearings Official
correctly found that the Laurel Hill Plan policies are not mandatory approval
criteria, that the policies in Laurel Hill Plan do allow a local street
connection to 30th Avenue, and that the proposed street connection is
consistent with the street connectivity standards at EC 9.6815.
R 5-7 (Appx 2-4).
b.

10

The Hearing Offiical’s Findings

Like the Planning Commission, the Hearings Official disagreed that the Plan

11
12

prohibited a connection from the Glenwood Connector to the diffused streets to

13

30th Avenue. In doing so, the Hearings Official determined that the applicable

14

plan’s policies – as a whole apparently – did not constitute mandatory approval

15

criteria. See R 33 (Appx 30) (“even though they are not mandatory approval

16

criteria, these policies require consideration.”). Relying on a similar definition of

17

“policy”1 in the Willakenzie Area Refinement Plan as that in the Laurel Hill Plan,

18

as well as LUBA’s decision in Bothman v. City of Eugene, 51 Or LUBA 426, 439

19

(2006), the Hearings Official noted that “LUBA has determined that policies

20

subject to this definition in the [Willakenzie Area Plan] must be considered, even

21

though they are not independently applicable mandatory approval criteria.” R 33

The Laurel Hill Plan defines “policy” as “adopted by the City Council as
guidance for decision-making related to the plan area. City Program, actions, and
decisions such as zone changes, traffic pattern changes, and capital improvements
will be evaluated on the basis of their ability to implement these policies, as well as
other adopted City goals and policies.” R 600; R 33 (Appx 30).
1
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(Appx 30). However, the Hearings Official also noted that “LUBA had found that

2

‘the exact nature and extent of the role played by any WAP policy depends,

3

presumably on the actual text and context of the particular policy.” R 33 n 13

4

(Appx 30) (citing Bothman v. City of Eugene, 51 Or LUBA 426, 439 (2006)).

5

The Hearings Official next addressed the policy at issue in this appeal:
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“Transportation
The Laurel Hill Plan includes three applicable Transportation policies to the
Glenwood collector, which currently is planned to terminate at the site’s
northern boundary.
Policy 1. No arterial or limited access road will be allowed within the
boundaries of the Valley which would connect the Glenwood
interchange on Interstate 5 to 30th Avenue or Spring Boulevard.
Policy 2. No arterial or limited access road will be allowed within the
Valley except as necessary to serve Valley residents, as it would
physically divide and thus destroy the neighborhood.
These policies were included in the original, 1972 Laurel Hill Plan. In 1982,
the following Transportation policy was added to the ‘East Laurel Hill Area’
section of the Laurel Hill Plan:
“Policy: The Glenwood collector shall be designed to avoid breaking up
large and existing properties, improve the intersection alignment of the
Laurel Hill-Glenwood over-pass and maintain safe site distance. It shall
serve as the primary access to future residential development south of the
node, but terminate and diffuse into other roads serving the area. No
connection to 30th Avenue shall be made.”

Finding: Policies 1 and 2 prohibit arterials or limited access roads within
the Laurel Hill Valley, and specifically prohibit arterial or limited access that
would connect to the Glenwood interchange at I-5 to either 30th Avenue or
Spring Boulevard. The proposed development includes no arterials or
limited access roads. Where it adjoins the subject property, what is referred
9
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to as ‘Glenwood’ or the ‘Glenwood Connector’ has been renamed
‘Brackenfern Road.’ As it is current planned, an as-not-yet-developed future
extension of the Brackenfern collector terminates at the northern subject
property’s boundary. Within the subject property, Brackenfern is proposed
to be designed and constructed as a local residential street.
In its Street Connectivity Study, the applicant describes the proposed
development’s connection Brackenfern, and the remainder of the street
layout, as follows:
‘There are three proposed streets in the project. The first street,
Frontage Road, provides a direct connection between the LaurelRidge
property and the nearest available public right-of-way connection
point at Spring Blvd. The second street, Road A, provides a direct
route through the Laurel Ridge property providing access to the
proposed housing clusters, located on both sides of the road. The
third street, Brackenfern Road, connects Road A to a planned but not
yet constructed Brackenfern Road in the development abutting
LaurelRidge on its north side.’
(Amended Application, Street Connectivity Study, Supplemental Written
Statement, July 29, 2020, Page 2.)
As the development’s street layout relates to 30th Avenue, the Street
Connectivity Study states:
‘The right-of-way for East 30th Avenue, which is under Lane County
jurisdiction, abuts the LaurelRidge property to the southwest. East
30th Avenue is a limited access arterial. As sch, there is no
opportunity for a direct street connect from LaurelRidge to 30th.
However, as noted above, the proposal includes a new public street,
Frontage Road, which will connection the LaurelRidge property to the
city street system at Spring Boulevard and run parallel to 30th Avenue
at the base of 30th Avenue’s existing embankment.’
(Amended Application, Street Connectivity Study, - Supplemental Written
Statement, July 29, 2020, Page 5.)
Based on the proposed street configuration, because the Glenwood
Connector (aka the Brackenfern connector) terminates at the property’s
10
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northern boundary, the city has determined that the proposed development is
consistent with the 1982 policy.2
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The LHVC and other residents of the Laurel Hill Valley strenuously oppose
the City’s interpretation of the 1982 policy. They interpret this policy to
unequivocally prohibit any street system that would connec thte Glendwood
Connector to 30th Avenue, regardless of how direct or indirect that
connection might be. The LHVC argue that the term ‘No connection to 30th
Avenue shall be made” is clear and absolute on its face, and that it expressly
prohibits any street configuration that would result in a through connection
between the beginning of the Glenwood Connector and 30th Avenue. In
Response Testimony, the East Ridge Village owners further assert,
“As to the future of Brackenfern Road, the Laurel Hill Plan policy
states precisely that the ‘Glenwood collector’ (now Brackenfern
Road) would ‘terminate and diffuse into other roads serving the area.
(underlining added) Nowhere is there any indication that any portion
of Brackenfern Road, existing or future, would be anything other than
a ‘collector.’ Planning Division staff apparently ignored this
provision of the policy in their analysis and then misinterpreted the
proposed extension of Brackenfern Road to the proposed PUD as a
‘local residential street.’ Staff’s incorrect representation of
Brackenfern Road is just one of the several staff errors leading to the
misconstrual of the applicable Laurel Hill Plan policy and Land Use
Diagram.
‘This part of the policy, which staff seems to have overlooked, adds
weight to the proper interpretation of the policy because the policy
dictates unequivocally that the ‘collector street’ will ‘terminate’ and
that ‘other’ roads are to serve the neighborhood area beyond the
terminus of the collector. There is no mention or implication that
these ‘other’ roads were intended or permitted to provide a
‘connection’ to 30th Avenue. In contrast, if the ‘other’ roads were to
include a connection to W. 30th, they would as a consequence serve

2

In its initial staff report, the city staff failed to include the 1982 policy in its
analysis. During the open record period, the city staff corrected that error, and in
its March 24, 2021 Supplemental Memorandum, staff acknowledged and discussed
the applicability of this policy.
11
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areas far beyond the area just beyond the terminus of the ‘Glenwood
collector.’
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(Thomas Bruno, Response Testimony on behalf of East Ridge Village
owners, March 31, 2021, at page 4.)
The question of whether the proposed street system complies with the 1982
policy depends on the meaning of ‘No connection to 30th Avenue shall be
made.’ While the LHVC and other neighbors argue that the term is
‘unequivocal and clear on its face’, without understanding its context, in fact
its meaning is not clear. Read without any context, ‘No connection to 30th
Avenue shall be made’ would mean that no street may connect to 30th
Avenue; it would require a street with no connection.3 Hence, meaning of
the sentence is not clear and unequivocal, and both ‘sides’ of this issue add
qualifiers to advance their interpretation. Essentially, the city and the
applciant interpret the term ‘No connection to 30th Avenue shall be made’ to
mean that ‘No connection from the Glenwood Connector to 30th Avenue
shall be made.’ The LHVC and other neighbors interpret the sentence to
mean that ‘No connection between the Glenwood Connector and 30th
Avenue shall be made.’
Determining of meaning of the sentence requires an examination fo its
context. It is not a separate policy and cannot be read in isolation from the
rest of the policy of which it is a part. The topic of the policy is the
Glenwood Connector, and its purpose is reflected in the language of the
Laurel Hill Plan to which the policy is directed. Specifically, the first
‘Neighborhood Goal’ of the Transportation section of the original Laurel
Hill Plan states:
‘To allow no connector street linking major roads at either end of the
Valley to run through the Valley. The objection is based on the
additional noise generated from such roads, aggravating the
documented high noise levels already created by Interstate 5 freeway.
A convenient interchange already links 30th Avenue to the freeway
near Lane Community College. Two minutes of traveling time saved

The city has many streets that connect to 30th Avenue – including streets that
ultimately provide access to the neighbors to the west of the proposed
development.”
3
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would not offset the environmental damage done along the full length
of the Valley.’
The ‘Introduction’ to the Transportation section of the 1982 East Laurel Hill
Area amendment states:
‘The commercial/residential development node area in East Laurel
Hill will have the Glenwood collector as its primary access. The
extension of the proposed Glenwood collector shall be in an alignment
and located to extend southward from the terminus of the Glenwood
Boulevard approach in a southeasterly direction. It will be aligned as
nearly as possible along the eastern boundary of Tax Lot 400 so as not
to negatively affect the Lowe property (Tax Lot 400) and continues
southward along the boundary of the Merrill property and tax Lot
1100. It will take into consideration the safest and most efficient
intersection with Laurel Hill Drive, and be designed sensitive to
topography, vegetation, and safe access.’
The 1982 Transportation policy immediately follows this introduction
statement.
As described in the original 1972 Plan, the drafters sought to prohibit any
arterial or limited access road through the Laurel Hill valley, and therefore
specifically prohibited any arterial or limited access road that would
‘connect the Glenwood interchange on Interstate 5 to 30th Avenue or Spring
Boulevard. Essentially, they didn’t want Glenwood – or any arterial or
limited access road – creating a ‘short-cut’ that divided the valley.
When the Plan was updated in 1982 the drafters recognized that the
Gelnwood Connector was ‘the primary access’ to the Laurel Hill
neighborhood south of the Laurel Hill-Glenwood overpass, but reiterated the
intent of Policies 1 and 2 by clarifying that, in as much as it would be the
‘primary access’, that access would not create a ‘short cut’ through the
valley to connect to 30th Avenue. Instead, the 1982 policy required that it
was to ‘terminate and diffuse into other roads serving the area.’ Read in the
context of the rest of the policy – and the rest of the Laurel Hill Plan – the
final sentence of that 1982 policy ‘No connection to 30th Avenue shall be
made’ refers to the Glenwood Connector – and reinforces the 1972 policies
that prohibit that Glenwood Collector itself from connecting to 30th Avenue.
13
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As a whole, the 1982 policy is directed only at the Glenwood Connector and
prohibits that connector from becoming a major thruway through the Laurel
Hill Valley to the arterial at 30th Avenue. Consistent with the 1972 policies,
the 1982 policy reinforced that even as it was extended to serve as the
primary access to the Laurel Hill area, the Glenwood Connector would
terminate and not connect to 30th Avenue. That policy, however, does not,
prohibit all vehicular access between the termination of the Glenwood
Connector and 30th Avenue. Instead, by its terms, the 1982 policy requires
that the Glenwood Collector ‘terminate and diffuse’ to other streets. Those
other streets that it ‘diffuses’ to are not addressed in the policy. The policy
neither speaks to nor prohibits their connections to 30th Avenue.
Consistent with the city’s interpretation, the 1982 policy directs that no
connection be made from the Glenwood Connector to 30th Avenue. The
LVHC [sic] and other neighbors’ interpretation that the policy prohibits any
vehicular connection between the Glenwood Connector and 30th Avenue is
not supported by the Plan Goals or the language of this policy.
Moreover, as stated above, while they must be considered and provide
valuable guidance, the Laurel Hill Plan policies must be read in context with
other approval criteria. To read the 1982 Transpiration policy as requiring
that ‘No connection between the Glenwood Connector and 30th Avenue shall
be made’ (i.e., prohibiting all vehicular connection) would be inconsistent
with the City’s street connectivity and emergency vehicle access
requirements.
Specifically, as discussed in more detail below, the city’s street connectivity
requirements at EC 9.6815(1) require connectivity in order to create a street
system that, in part, does not create excessive travel lengths, efficiently and
safely accommodate emergency vehicles, and ensure streets are
interconnected. Interpreting the Laurel hill Plan 1982 Transportation policy
to prohibit all vehicular access between the terminus of the Glenwood
Connector and 30th Avenue is inconsistent with the purpose of the city’s
street connectivity standard, and the specific requirements that implement
that purpose. Such an interpretation would also and, significantly, disrupt
emergency access to residents of this area that is designated an zoned for
residential development. As the staff explained in their March 24, 2021
supplemental memorandum (page 5):

14
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‘Staff also note that referral comments from the Eugene Fire
Marshal’s Office *** indicate that the Eugene Fire Code D106.3
require two fire apparatus access roads for the full development of this
site as proposed. Phase 1 of the project, with 197 dwelling units, may
utilize the one access road shown from 30th Avenue if all buildings are
provided with sprinklers. Phase 2 of the proposed development will
not comply with the fire apparatus access road requirements, as the
portion of Brackenfern Road to the north of the property is ot yet
constructed and thus does not provide the required second access.
Brackenfern Road extending to the north can meet this requirement
provided the road does not dead end at the property line, but rather
continues and connects with an existing City street.’
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While refinement plan policies must be considered, that consideration must
respect all plan and code criteria. The city’s interpretation of the 1982
Transportation policy – which prohibits the Glenwood Collector from being
extended to connect as a major street through the Laurel Hill Valley to 30th
Avenue – is both consistent with the language of the policy and respects
other applicable city requirements. Conversely, the LHVC and other
neighbor’s interpretation, which would prohibit all vehicular connection
between the Glenwood Connector and 30th Avenue, is inconsistent with
other applicable city requirements.
In fact, as it is proposed and designed, the proposed development fully
achieves and implements the 1982 policy: the design and function of the
Gelnwood Colector (now Brackenfern) terminates as a collector at the
southern boundary fo the approved development north of subject property
and becomes a local street as it enters the subject property. In accordance
with the design requirements of the city’s local neighborhood street
classification, it will be a local street from the property’s northern boundary
until it fully terminates and ‘diffuses’ at Road A. road A is also proposed to
be a local street that includes a circuitous and relatively narrow design to
provide access to the planned residential development and provides the
necessary street connectivity for both residents and emergency vehicles
between Frontage Road (which ultimately connects to Spring Street and then
30th Avenue) as its west end and the terminus of Brackenfern Road at its east
end.4
As discussed under EC 9.6870 regarding the city’s street width requirements,
based on the applicant’s Traffic Impact Analysis (TIA), the number of adjusted
4
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The applicant agrees that the proposed development complies with the
Laurel Hill Plan transportation policies. However, the applican turges that,
if ultimately the 1982 policy is determined on appeal to preclude vehicular
access between the end of Brackenfern Road and 30th, that an alternative
condition be attached to this approval to, effectively, restrict Brackenfern to
allow its use only by pedestrians, cyclists and emergency vehicles. As
proposed, this alternative condition would require a 1-foot reserve strip and
barrier at the east end of Road A.
Although the applicant’s requested alternative condition would resolve an
interpretation of the 1982 policy that prohibited vehicular access between
Brackenfern and 30th Avenue, it would also create issues regarding
compliance with numerous mandatory criteria included under EC 9.8320,
including the Street Connectivity requirements of 9.6815, the cul-desac/turnaround standards at EC 9.6820 and Traffic Impact Analysis (TIAP)
required under EC 9.8320(5)(c). As the development is proposed, the
alternative condition would result in noncompliance with these approval
criteria.
The Laurel Hill 1982 Transportation policy prohibits street connection from
the Glenwood Connector to 30th Avenue. That policy does not prohibit
vehicular connection between the Glenwood Connector and 30th Avenue.
The proposed development’s local street system complies with this policy,
as well as the other two policies directed at restricting the connection of the
arterial or limited access roads, including the Glenwood Collector, to 30th
Avenue.”
R 35-40 (Appx 32-37).
c.

Argument

daily trips (ADTs) generated by the proposed development would classify
Frontage Road and Road A as medium volume, local residential streets, while
Brackenfern Road would be classified as a low volume residential street. The
applicant has proposed to develop each of them to medium volume local
residential street standards.”
16
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As noted in the City’s decision, at issue in this assignment of error is are two

2

transportation policies from the 1972 Laurel Hill Plan and an additional policy

3

from the 1982 plan update:

4
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“Policy 1. No arterial or limited access road will be allowed within the
boundaries of the Valley which would connect the Glenwood interchange on
Interstate 5 to 30th Avenue or Spring Boulevard.
Policy 2. No arterial or limited access road will be allowed within the
Valley except as necessary to serve Valley residents, as it would physically
divide and thus destroy the neighborhood.”

10

R 35 (Appx 32). The following transportation policy was included in the “East

11

Laurel Hill Area” portion of the Laurel Hill Plan for the 1982 update:
“Policy: The Glenwood collector shall be designed to avoid breaking up
large and existing properties, improve the intersection alignment of the
Laurel Hill-Glenwood over-pass and maintain safe site distance. It shall
serve as the primary access to future residential development south of the
node, but terminate and diffuse into other roads serving the area. No
connection to 30th Avenue shall be made.”
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EC 9.8320(2) requires that “[t]he PUD is consistent with applicable adopted

20

refinement plan policies.” The last sentence of the 1982 policy is plainly an order,

21

a command that prohibits connection from the diffused streets to 30th Avenue. No

22

part of the phrase “[n]o connection to 30th Avenue shall be made” is remotely

23

hortatory, aspirational, or otherwise non-mandatory. The notion that it is mere

24

“guidance” does not comport with the unequivocal command of the policy. As

25

Petitioner has noted throughout its testimony below, the policy is couched in

26

mandatory, prohibitive language that can only be satisfied by making no
17
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1

connection to 30th. That is the crux of Petitioner’s argument – that the last

2

sentence unequivocally prohibits a connection to 30th Avenue. It is no more a mere

3

consideration, according to the plain language, than it is a question. To the

4

contrary, it is a command, a mandatory requirement under Bothman where LUBA

5

noted that the “exact nature and extent of the role played by any … policy depends,

6

presumably, on the actual text and context of the particular policy.” Slip op at 13.

7

The text of the policy is unequivocal in its prohibition. Moreover, unlike the

8

mandatory command at issue here that “[n]o connection to 30th avenue shall be

9

made,” the policy at issue in Bothman was not mandatory on its face. See

10

Bothman, slip op at 10 (The policy at issue there stated: “Recognize the existing

11

general office and commercial uses located along the west side of Coburg Road,

12

north of Willakenzie Road, and discourage future rezonings of these properties.”).

13

Terms like “recognize” and “discourage” are not mandatory. Id. at 11 (“plan

14

policy language that merely encourages or discourages certain actions is generally

15

aspirational in nature, and not a mandatory applicable criterion with respect to

16

quasi-judicial decisions”), and there is little question why the policy in Bothman

17

was deemed not to be a mandatory approval criterion. Here, the text is a

18

prohibition, and prohibitions are mandatory. To the extent the context implies that

19

the policy is “guidance,” that context does not change the plain text of the policy as

20

an unequivocal prohibition.
18
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In their analysis of these policies, City staff largely conflated the 1972 and

1
2

1982 policies, as well as ignored the legislative history provided by the very

3

individuals that were engaged in the process that gave rise to the policies at issue5.

4

Those errors were continued by the Hearings Official and then affirmed by the

5

Planning Commission. For example, the Hearings Official recounts staff’s

6

position on the effect of the policy:
“Based on the proposed street configuration, because the Glenwood
Connector (aka the Brackenfern connector) terminates at the property’s
northern boundary, the city has determined that the proposed development is
consistent with the 1982 policy.”

7
8
9
10
11

R 36 (Appx 33) (Hearings Official decision at 27). This interpretation

12

misconstrues the policy for two reasons. First, this interpretation reads the policy

13

as redundant. See ORS 174.010 (“where there are several provisions or particulars

14

such construction is, if possible, to be adopted as will give effect to all”); See State

15

v. Kellar, 349 Or 626, 636, 247 P3d 1232 (2011) (redundancies are “something

16

that we seek to avoid in interpreting statutes”). The policy unequivocally states

17

that the Glenwood Collector (Brackenfern) will terminate. Under the City’s

18

interpretation, the subsequent command that “[n]o connection to 30th Avenue shall

19

be made” is already satisfied by the termination of the Glenwood Collector. The
See R 464-465 (“It has always been the intent of Laurel Hill Valley Citizens to
avoid the valley becoming a shortcut for people wishing to travel between Franklin
Blvd. which lies to the north of our neighborhood and 30th Ave. which lies to the
south.”).
5

19
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1

last sentence is essentially meaningless, rendered superfluous under such an

2

interpretation because the standard would already be satisfied by terminating the

3

Glenwood Collector. This conclusion ignores the preceding command that upon

4

termination, the Glenwood Collector would “diffuse into other roads serving the

5

area.” It is these diffused roads that would then not connect to 30th Avenue, the

6

very thing that the Hearings Official allows.

7

Next, the Hearings Official mischaracterizes LHVC’s position, alleging that

8

LHVC has not paid attention to the context and then goes so far as to suggest that

9

the Laurel Hill Plan suggests that no street in the City could connect to 30th

10

Avenue, either an apparent attempt at reductio ad absurdum or a position that

11

ignores virtually all context by extrapolating far beyond the confines of the Laurel

12

Hill Valley:
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“The question of whether the proposed street system complies with the 1982
policy depends on the meaning of ‘No connection to 30th Avenue shall be
made.’ While the LHVC and other neighbors argue that the term is
‘unequivocal and clear on its face,’ without understanding its context, in fact
its meaning is not clear. Read without any context, ‘No connection to 30th
Avenue shall be made’ would mean that no street may connect to 30th
Avenue; it would require a street with no connection.”

20

R 37 (Appx 34) (Hearings Official decision at 28) (italics in original). As is

21

evident from their testimony, R 452-486, Petitioner was aware of the relevant

22

context, and the Hearings Official’s attempt to cast the policy as allowing no street

23

connection to 30th in the City is ridiculous, a position that was neither advocated by
20
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1

nor advanced by Petitioner. Petitioner understood that the policy applies to the

2

immediately preceding subject: the streets stemming from the termination of the

3

Glenwood Collector that “diffuse into other roads serving the area.” The Hearings

4

Official’s purported starting point miscasts Petitioner’s arguments below.

5

The Hearings Official’s most obvious and significant error is that the

6

Hearings Official concluded that “no connection to 30th Avenue” refers to the

7

Glenwood Collector:

12

“the 1982 policy required that it was to ‘terminate and diffuse into other
roads serving the area.’ Read in the context of the rest of the policy – and
the rest of the Laurel Hill Plan – the final sentence of that 1982 policy ‘No
connection to 30th Avenue shall be made’ refers to the Glenwood Connector
….”

13

R 38 (Appx 35). As noted above, this interpretation does not give each portion of

14

the policy meaning because it reads a redundancy into the policy. There is already

15

language in the policy about the Glenwood Collector terminating, and, therefore,

16

there is no need for another command or mandatory statement that there should be

17

no connection between the Glenwood Collector and 30th Avenue. The Hearings

18

Official’s interpretation renders the policy repetitive and fails to give meaning to

19

the language about termination. More problematic is that the Hearings Official

20

ignores the language about “diffuse[ing] into other roads serving the area,” which

21

immediately precedes the language about “no connection to 30th Avenue.”

22

According to the plain language of the policy, the mandatory command of “no

8
9
10
11

21
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1

connection” refers to the diffused streets, not the Glenwood Collector that is

2

already established to have terminated in the first part of the policy

3

From that mistake, the Hearings Official moves on to conflate the 1974

4

policies, which had their own specific purpose, and the 1982 policy, which had

5

another specific purpose. While they must be read in context, they cannot be

6

conflated. The Hearings Official alleges that:

7
8
9
10
11
12
13
14
15
16
17

“As a whole, the 1982 policy is directed only at the Glenwood Connector
and prohibits that connector from becoming a major thruway through the
Laurel hill Valley to the arterial at 30th Avenue. Consistent with the 1972
policies, the 1982 policy reinforced that even as it was extended to serve as
the primary access to the Laurel Hill area, the Glenwood Connector would
terminate and not connect to 30th Avenue. That policy, however, does not,
prohibit all vehicular access between the termination of the Glenwood
Connector and 30th Avenue. Instead, by its terms, the 1982 policy requires
that the Glenwood Collector ‘terminate and diffuse’ to other streets. Those
other streets that it ‘diffuses’ to are not addressed in the policy. The policy
neither speaks to nor prohibits their connections to 30th Avenue.”

18

R 38 (Appx 35). The 1972 policies already prohibited any major thruway through

19

Laurel Hill Valley. It was the 1982 policy that then terminated that major thruway

20

(i.e., the Glenwood Collector) and diffused the collector into smaller streets. The

21

next sentence then prohibits the connection of those diffused streets to 30th

22

Avenue. The Hearings Official’s allegation that the policy speaks not to the

23

“diffused streets” fails to acknowledge the sentence that immediately follows.

22
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1

Moreover, the Hearings Official failed to address relevant context provided

2

by other portions of the Laurel Hill Plan. For example, as noted repeatedly in the

3

LHVC testimony, R 186-220, the Hearings Official failed to give any effect to the

4

diagram that shows the diffusion of streets after termination of the Glenwood

5

Collector and specifically states: “No connection to 30th Ave.” See R 187. That

6

statement is adjacent to the diffused streets, not Glenwood Collector. This

7

reinforces the plain language of the policy and shows that it is not the Glenwood

8

Collector that is not to be connected (because it already terminates) but rather the

9

streets that diffuse out of the Glenwood Collector that cannot connect to 30th

10

Avenue. This reading is consistent with the policy’s plain language, context, and

11

the goal and introduction cited by the Hearings Official.

12

Instead of addressing the Hearings Official’s reading of a redundancy into

13

the code and instead of acknowledging that the mandatory prohibition applied to

14

the diffused streets (because the Glenwood Collector already terminated according

15

to the policy), the Planning Commission blindly affirmed the Hearings Official’s

16

decision.

17

The Hearings Official and City Staff have run into an unanticipated problem

18

with the plain language and context of the policies. The available alternative is to

19

amend the plan through legislation, not attempt to legislate through interpretation.

20

The issue here is not dissimilar to that which arose in Foland v. Jackson County,
23
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1

215 Or App 157, 168 P3d 1238 (2007). There, Jackson County attempted to

2

interpret its local code provisions for destination resorts. The county’s destination

3

resort process contains three stages: the conceptual site plan, the preliminary

4

development plan, and the final development plan. Id. at 1238-39. Each contains

5

a deadline, and Jackson County’s land development ordinance establishes a three-

6

year deadline for the approval of a final development plan once the preliminary

7

development plan has been approved. Id. at 1239. After more than one remand on

8

the preliminary development plan, the matter before Jackson County remained on

9

remand for over 10 years. Id. The applicant submitted the modified preliminary

10

development plan and opponents argued that the approval had long since expired.

11

Id. Jackson County rejected opponents’ argument and interpreted the applicable

12

provisions to conclude “that the land development ordinance deadlines apply only

13

to cases in which the county has given final approval at each stage; according to

14

the county, the time limits are, in effect, tolled during the period of appeal to

15

LUBA and during any remand that may follow[.]” Id. Before LUBA, opponents

16

argued that the interpretation was contrary to the express language of the

17

ordinance. Id. LUBA agreed and noted that “[t]here is a fatal problem with the

18

county’s purported ‘interpretation’ of the … LDO sections. The county has not

19

interpreted the quoted LDO sections, it has attempted to rewrite them to address a

24
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1

problem that the drafters apparently did not expressly anticipate.” Id. at 1240.

2

LUBA concluded that:

3
4
5
6
7
8
9

“[t]he county is certainly free to amend these sections to address any
concerns it may have about whether LUBA appeals might make complying
with the deadlines established by those section difficult or impossible. But
the county is not free to insert new terms or concepts into those LDO
sections without amending those LDO sections.”
Id. The same is true here. The City Staff and Hearings Official are attempting to

10

rewrite its code provisions through an alleged interpretation by inserting terms

11

where they do not exist. See ORS 174.010 (“In the construction of a statute, the

12

office of the judge is simply to ascertain and declare what is, in terms or in

13

substance, contained therein, not to insert what has been omitted, or to omit what

14

has been inserted; and where there are several provisions or particulars such

15

construction is, if possible, to be adopted as will give effect to all.”). In doing so,

16

what is occurring is not so much an interpretation that arises from some ambiguity

17

in the text of the code but rather ignoring the plain meaning of the text, context,

18

and legislative history from those that were there at the time the policies were

19

enacted to come to a conclusion that is inconsistent with the policy. The Hearings

20

Official cannot legislate away the policy by way of an interpretation. The only

21

way to legislate a change to the refinement plan is through a Type IV land use

22

procedure as outlined in EC 9.8421.

25
Page 52 of 244

1

Next, the Hearings Official alleges that the City’s street connectivity

2

requirements at EC 9.6815(1) would not be satisfied without a connection to 30th

3

Avenue because the code requires connectivity:
“Specifically, as discussed in more detail below, the city’s street
connectivity requirements at EC 9.6815(1) require connectivity in order to
create a street system that, in part, does not create excessive travel lengths,
efficiently and safely accommodates emergency vehicles, and ensure streets
are interconnected. Interpreting the Laurel Hill Plan 1982 Transportation
policy to prohibit all vehicular access between the terminus of the Glenwood
Connector and 30th Avenue is inconsistent with the purpose of the city’s
street connectivity standard, and the specific requirements that implement
that purpose. Such an interpretation would also and, significantly, disrupt
emergency access to residents of this area that is designated and zoned for
residential development.”

4
5
6
7
8
9
10
11
12
13
14
15
16

R 39 (Appx 36). First, the street connectivity provisions cited by the Hearings

17

Official are simply generalized purpose statements. They are not approval criteria.

18

The actual “street connectivity standards” do not begin until EC 9.6815(2).

19

Importantly, there is no allegation that any actual standard is not satisfied.

20

Second, the Hearings Official did not make a finding that without the

21

connection, “excessive travel lengths” will be created. There is no indication at all

22

that the purpose of the street connectivity standards would be ill-served in terms of

23

travel length without the connection to 30th Avenue.

24

Third, there is no finding in the record that, absent one connection, the

25

purpose of having “interconnected” streets would somehow be lost. Since the

26

beginning of the development in the Laurel Hill Valley, there has been no
26
Page 53 of 244

1

connection to 30th Avenue, but that does not mean that the purpose of the street

2

connectivity standards has always been violated.
Fourth, as to the emergency access, the Hearings Official cites to a staff note

3
4

stating:
“Staff also notes that referral comments from the Eugene Fire Marshal's
Office*** indicate that the Eugene Fire Code D106.3 require two fire
apparatus access roads for the full development of this site as proposed.
Phase 1 of the project, with 197 dwelling units, may utilize the one access
road shown from 30th A venue if all buildings are provided with sprinklers.
Phase 2 of the proposed development will not comply with the fire apparatus
access road requirements, as the portion of Brackenfern Road to the north of
the property is not yet constructed and thus does not provide the required
second access. Brackenfern Road extending to the north can meet this
requirement provided the road does not dead end at the property line, but
rather continues and connects with an existing City street.”

5
6
7
8
9
10
11
12
13
14
15
16
17

R 39 (Appx 36); R 660-661 (Fire Marshall comments). The Fire Marshall simply

18

stated that “[t]he proposed Brackenfern Road extending to the north will meet this

19

requirement as long as the road does not dead end at the property line, but rather

20

continues and connects with an existing City street.” R 661. Brackenfern Road

21

will not terminate in that it will connect with other city streets. See R 259-260,

22

244-246, 251. That is all that is required by the Fire Marshall, and there is no

23

requirement in the Fire Marshall’s comments that the connection with 30th Avenue

24

occur.6 Moreover, the Fire Marshall’s comments are not land use criteria, and the

Even the applicant “urges that … an alternative condition be attached to this
approval to, effectively, restrict Brackenfern to allow its use only by pedestrians,
cyclists and emergency vehicles.” R 40 (Appx 37). The Hearings Official rejects
6

27
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1

Hearings Official erred by raising a comment by the Fire Marshall above the

2

unequivocal prohibition contained in the policy. The specific purpose provision

3

merely requires that the “[s]treets are designed to efficiently and safely

4

accommodate emergency fire and medical service vehicles.” EC 9.6815(1)(a).

5

This purpose statement does not address connectivity but rather how the street is

6

designed. There is no dispute that the streets at issue are capable of

7

accommodating the contemplated vehicles.

8
9

Next, while there is no easily available modification to the plan policies at
issue, absent City legislation, there is available to the applicant a street

10

connectivity exception, provided within the code. See EC 9.6815 (“In the context

11

of a Type II or Type III land use decision, the city shall grant an exception to the

12

standards in subsections (2)(b), (c) or (d) if the applicant demonstrates that any

13

proposed exceptions are consistent with either subsection 1. or 2. Below: ….”). In

14

other words, there are available means by which to address the issue of

15

connectivity, but, again, the Hearings Official never found that a particular

16

standard (as opposed to a generalized purpose statement) was violated by

17

following the unequivocal prohibition contained in the Laurel Hill Plan.

this potential alternative by alleging that other criteria would not be satisfied
(despite the allowance for exceptions) but fails to articulate the specifics of those
alleged inconsistencies.
28
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1
2

V.

CONCLUSION
Petitioner respectfully requests that LUBA reverse or remand the County’s

3

decision. See Angius v. Washington County, 35 Or LUBA 462, 464-66 (1999);

4

Seitz v. City of Ashland, 24 Or LUBA 311, 314 (1992).

5

Respectfully submitted this 24th day of August, 2021.

6

By:_________________________
Sean T. Malone, # 084060
Counsel for Petitioner
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1

I.

STATEMENT OF THE CASE

2

A.

Nature of the Proceeding and Relief Sought

3

This case is an appeal of the Final Opinion and Order of the Land Use Board

4

of Appeals (LUBA) in LUBA No. 2021-067. LUBA affirmed the City of Eugene

5

Planning Commission’s decision approving with conditions a tentative plan for a

6

planned unit development (PUD), standards review, traffic impact analysis, and

7

adjustment review for a clustered residential development. ER-1. Petitioner

8

requests reversal of LUBA’s decision on the grounds that the decision is unlawful

9

in substance under ORS 197.850(9)(a) and remand to LUBA for further

10

proceedings, if necessary.

11

B.

Nature of the Final Agency Decision Sought to be Reviewed

12

Petitioner seeks review of LUBA’s Final Opinion and Order. A copy of that

13

decision appears at ER-1-11 (LUBA Rec 16-26).1 LUBA’s order affirmed the

14

City’s decision to approve a tentative plan for a planned unit development (PUD),

15

standards review, traffic impact analysis, and adjustment review for a clustered

16

residential development.

Petitioner refers to the local record before LUBA as “Rec,” and refers to the
record produced by LUBA for judicial review as “LUBA Rec.”
1
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2
1

C.

Jurisdiction

2

The court has appellate jurisdiction over this case pursuant to ORS

3

197.850(3)(a).

4

D.

5

ORS 197.850(3) requires the filing of a petition for review of a LUBA order

Timeliness of the Appeal

6

within 21 days of the date that LUBA mails or delivers LUBA’s order. In this

7

case, LUBA mailed its order on October 26, 2021, LUBA Rec-5, 16; ER-1, and

8

Petitioner filed the Petition for Review with this court on November 16, 2021,

9

LUBA Rec-3. Petitioner’s appeal is, therefore, timely.

10

E.

Question Presented on Appeal
1.

11

Was LUBA’s decision unlawful in substance when LUBA’s

12

interpretation of the 1982 policy creates a redundancy in the

13

text, where LUBA ignored pertinent context provided by a

14

diagram that reinforces the interpretation that the “other roads

15

serving the area” shall not connect with 30th Avenue, and

16

legislative history offered by members of the neighborhood

17

planning team for the 1982 Laurel Hill Plan update?

18
19

F.

Summary of Arguments
1.

First Assignment of Error
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3
1

The 1982 Laurel Hill Plan policy expresses an unequivocal prohibition that

2

“[n]o connection to 30th Avenue shall be made.” As with any express prohibition,

3

the text is mandatory, and, therefore, the policy is an approval criterion that the

4

City must consider and must correctly interpret. LUBA affirmed the City’s

5

decision that determined that the last sentence’s prohibition that “[n]o connection

6

to 30th Avenue shall be made” referred to the Glenwood Collector instead of the

7

phrase immediately preceding the prohibition, “other roads serving the area.” The

8

City’s interpretation, affirmed by LUBA creates a redundancy in the policy with

9

superfluous terms by insisting that the prohibition on a connection to 30 th Avenue

10

refers to the Glenwood Collector when the Glenwood Collector already terminates,

11

according to the preceding sentence in the 1982 policy. The City’s interpretation is

12

also contrary to the doctrine of the last antecedent because the immediately

13

preceding subject before the prohibition is the “other roads serving the area,” not

14

the Glenwood Collector. Moreover, the City’s interpretation fails to account for

15

the diagram that illustrates the 1982 policy, where the Glenwood Collector plainly

16

terminates with streets extending from that point and, in writing, adjacent to the

17

extended streets is the same prohibition as set forth in the text: “No connection to

18

30th Ave.” ER-13 (Rec. 187). LUBA’s decision is unlawful in substance because

19

LUBA affirmed the City’s decision that interpreted the 1982 policy in a manner

20

that is inconsistent with the text, context, and legislative history of the 1982 policy.
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4
1

G.

Summary of Facts

2

The facts are uncontested and provided here as set forth by LUBA below:
“The subject property is 98.31 acres, of which 74.76 acres are zoned
Low-Density Residential with Water Resources Conservation and Planned
Unit Development overlays and 23.55 acres are zoned Park, Recreation, and
Open Space. The property to the east is outside the urban growth boundary,
is designated forest land, and has been acquired by the city for use as part of
a park system. The property immediately to the west is city-owned parkland
and right-of-way. The property further west has residential development.

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

Intervenor’s proposal, known as the Laurel Ridge PUD, is clustered
residential development consisting of 372 multi-family units, two detached
single-family units, public streets, associated infrastructure, wetland
preservation, and conservation areas. The dispute in this appeal centers on
the approved street system that will serve the PUD, which we describe
further below.
***
Eugene Code (EC) 9.8320(2) requires the city to find that ‘[t]he PUD
is consistent with applicable adopted refinement plan policies.’ The subject
property is located within the boundaries of an adopted refinement plan, the
Laurel Hill Plan, which applies to an area in the southeastern hills of
Eugene. The plan area is bounded by a ridgeline that runs along Hendricks
Park at the west. Interstate Highway 5 (I-5) lies generally north and east of
the plan area. The southern boundary is a ridgeline that runs from 30th
Avenue in the southwestern corner of the plan area to I-5 in the east. Record
621. The Glenwood Boulevard interchange with I-5 is located in the
northern part of the plan area. As we understand it, Glenwood Boulevard
passes over I-5 and becomes what at a previous time was referred to as the
Glenwood Collector, which becomes Brackenfern Road as it enters the plan
area.2
The Laurel Hill Valley neighborhood is in the northwestern portion of
the plan area. Laurel Hill Drive runs generally north-south through the
“In the challenged decision, the city uses the names Glenwood Collector and
Brackenfern Road interchangeably. We do the same in this opinion.”
2
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1
2
3
4
5
6
7
8
9
10
11
12

middle of the plan area. The East Laurel Hill area is that area east of Laurel
Hill Drive and south of I-5, extending southeasterly to the ridgeline. Record
600, 621. As we understand it, the subject property lies within both the
Laurel Hill Valley and the East Laurel Hill areas. Record 81.”
ER-3-5 (LUBA Rec. 18-20).
II.

FIRST ASSIGNMENT OF ERROR – LUBA’s decision was unlawful in
substance because the decision is inconsistent with the text, context, and
legislative history of the 1982 policy and diagram.
A.

Preservation of Error

Petitioner preserved this error in its sole assignment of error before LUBA,

13

see LUBA Rec. at 112-224 (Petition for Review), LUBA Rec. at 131-143

14

(argument), and before the local government, see Rec 175-220, 332-381.

15

B.

Standard of Review

16

This Court reviews LUBA’s order to determine whether it is “unlawful in

17

substance or procedure” and may affirm, reverse, or remand the order. ORS

18

197.850(9)(a). As to questions of law, this Court affords LUBA no deference.

19

Trademark Const., Inc. v. County Bd of Comm’rs, 155 Or App 84, 89, 962 P2d 772

20

(1998). The rules of statutory construction apply to the interpretation of local

21

ordinances. Western Land & Cattle, Inc. v. Umatilla County, 230 Or App 202,

22

210, 215 P3d 68 (2009). The purpose of statutory construction is to identify the

23

correct interpretation, whether or not asserted by the parties. Lovinger v. Lane

24

County, 206 Or App 557, 565, 138 P3d 51 (2006) (citing Stull v. Hoke, 326 Or 72,
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1

77, 948 P2d 722 (1997)); PGE v. Bureau of Labor and Industries, 317 Or 606,

2

610, 859 P2d 1143 (1993).
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C.

Argument
1.

LUBA’s Decision

LUBA’s decision is relatively brief and is set forth below, in part:
“Under a sole assignment of error, petitioner argues that the city’s
decision violates a policy in the transportation element of the East Laurel
Hill area section of the Laurel Hill Plan, which we will refer in this decision
as the Glenwood Collector Policy. It provides:
‘Introduction
The commercial/residential development node area in East Laurel Hill
will have the Glenwood collector as its primary access. The extension
of the proposed Glenwood collector shall be in an alignment and
located to extend southward from the terminus of the Glenwood
Boulevard approach in a southeasterly direction. * * * It will take into
consideration the safest and most efficient intersection with Laurel
Hill Drive, and be designed sensitive to topography, vegetation, and
safe access.
Policy
The Glenwood collector shall be designed to avoid breaking up large
and existing properties, improve the intersection alignment of the
Laurel Hill-Glenwood overpass, and maintain safe sight distance. It
shall serve as the primary access to future residential development
south of the floating node, but terminate and diffuse into other roads
serving the area. No connection to 30th Avenue shall be made.’
Record 619.
As approved, the Laurel Ridge PUD will be accessible via
Brackenfern Road on the north boundary of the subject property. The PUD
includes a local residential street that will connect Brackenfern Road to 30 th
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Avenue on the southwest boundary of the subject property. Record 83 (site
plan map).
Petitioner argues that the last sentence of the Glenwood Collector
Policy categorically prohibits any street connection between the Glenwood
Collector and 30th Avenue. Petitioner argues that the city’s decision violates
the Glenwood Collector Policy because it allows the development of streets
that will connect the Glenwood Collector to 30th Avenue.
The hearings official and the planning commission rejected that
argument and interpreted the Glenwood Collector Policy to prohibit
collector, arterial, or limited access road connection between the Glenwood
Collector and 30th Avenue, but not to prohibit indirect connection through
local streets. Thus, the city determined that the Laurel Ridge PUD proposal,
which includes local streets that connect to and between the Glenwood
Collector and 30th Avenue, is consistent with the Glenwood Collector
Policy.
As mentioned above, EC 9.8320(2) requires that PUDs be consistent
with applicable refinement plan policies. However, intervenor points out
that the Laurel Hill Plan defines its ‘[p]olicies’ as being ‘adopted by the City
Council as guidance for decision-making related to the plan area.’ Record
600 (emphasis added). Accordingly, intervenor argues that the Glenwood
Collector Policy is not a mandatory approval criterion and, thus, petitioner’s
argument that the city’s decision violates that policy provides no basis for
reversal or remand.
We have previously explained that the city may be required to
consider refinement plan policies, even though they are not independently
applicable, mandatory approval criteria, and that ‘the exact nature and extent
of the role played by any [refinement plan] policy depends, presumably, on
the actual text and context of the particular policy.’ Bothman v. City of
Eugene, 51 Or LUBA 426, 439 (2006); see also Friends of the Hood River
Waterfront v. City of Hood River, 67 Or LUBA 192, 209-10 (2004)). We
proceed to analyze the text and context of the Glenwood Collector Policy
and ultimately conclude that the city adequately considered and correctly
interpreted that policy.
We review the planning commission’s interpretation of the Glenwood
Collector Policy to determine whether the planning commission
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‘[i]mproperly construed the applicable law.’ ORS 197.835(9)(a)(D). In
construing the law, we will consider the text and context of the law at issue
in order to determine the intent of the enacting body. PGE v. Bureau of
Labor and Indsutries, 317 Or 606, 610-11, 859 P2d 1143 (1993); State v.
Gaines, 346 Or 160, 171, 206 P3d 1042 (2009).
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While the last sentence of the Glenwood Collector Policy, read in
isolation, could be interpreted as petitioner suggests – to prohibit any
connection between the Glenwood Collector and 30th Avenue – that sentence
must be read in context of the overall policy. That policy provides that the
Glenwood Collector will serve as the primary access to future residential
development but also that it will ‘terminate and diffuse into other roads
serving the area.’ The term ‘diffuse’ is not specifically defined for purposes
of the Glenwood Collector Policy. The plain meaning and dictionary
definition of ‘diffuse,’ used as a verb in the policy, means ‘to spread out’
and ‘to break up and distribute.’ Webster’s Third New Int’l Dictionary 630
(unabridged ed 2002). In that context, the city correctly interpreted the last
sentence of the policy, that ‘[n]o connection to 30th Avenue shall be made,’
to mean that future development should not result in a direct (i.e., not
diffuse) connection from the Glenwood Collector to 30th Avenue. As
approved in the Laurel Ridge PUD, the Glenwood Collector will terminate
(i.e., end) and diffuse into (i.e., connect to) other, lower functional class
roads serving future residential areas.
Two policies in the transportation element of the Laurel Hill Valley
neighborhood section of the Laurel Hill Plan provide useful context and
support the city’s interpretation of the Glenwood Collector Policy:
‘1.

3

No arterial or limited access road will be allowed within the
boundaries of the Valley which would connect the Glenwood
interchange on Interstate 5 to 30th Avenue or Spring Boulevard
(see goal#1)3.

Goal #1 provides as follows:
“To allow no connector street linking major roads at either end of the Valley
to run through the Valley. The objection is based on the additional noise
generated from such roads, aggravating the documented high noise levels
already created by Interstate 5 freeway. A convenient interchange already
links 30th Avenue to the freeway near Lane Community College. Two
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‘2.

No arterial or limited access road will be allowed within the
Valley except as necessary to serve Valley residents, as it
would physically divide and thus destroy the neighborhood.’
Record 609.

Petitioner does not challenge the city’s classification of the relevant
streets. The parties do not direct us to any applicable definition of
‘collector,’ ‘arterial,’ ‘limited access road,’ or ‘local street.’ The city’s street
functional classification is established by the City of Eugene Transportation
System Plan (ETSP), which is a land use plan required by Statewide
Planning goal 12 (Transportation). Goal 12 is implemented by OAR chapter
660, division 12. As provided in those rules, ‘[l]ocal streets’ means streets
that are functionally classified as local streets to serve primarily local access
to property and circulation within neighborhoods or specific areas. Local
streets do not include streets functionally classified as collector or arterials.’
OAR 660-012-0005(9). OAR 660-012-0005 does not define ‘collector,’
‘arterial,’ or ‘limited access road.’ The city uses those terms somewhat
interchangeably in the challenged decision.
The ETSP describes different functional classifications for ‘major
arterials,’ ‘minor arterials,’ and ‘collector streets,’ and it breaks ‘collector
streets’ into the two subcategories of ‘major collector’ and ‘neighborhood
collector.’ The ETSP Street Classification Map shows Brackenfern as a
‘major collector’ between the I-5 interchange and Laurel Hill Drive.
Brackenfern then becomes a neighbor collector. We understand the city to
have interpreted the Glenwood Collector Policy as (1) prohibiting extending
the Glenwood Collector, as a collector street, to 30th Avenue and (2)
prohibiting any arterial or limited access road running through the plan area
between I-5 and 30th Avenue.
As explained by the city’s findings quoted below, the tentative plan
for the Laurel Ridge PUD does not include any arterial or limited access
roads. Instead, the tentative plan provides for local residential streets that
will diffuse traffic from the Glenwood Collector. We quote with approval
the city’s findings here:
minutes of traveling time saved would not offset the environmental damage
done along the full length of the valley.”
Rec. 608 (emphasis added).
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As described in the original 1972 Plan, the drafters sought to prohibit
any arterial or limited access road through the Laurel Hill valley, and
therefore specifically prohibited any arterial or limited access road
that would ‘connect the Glenwood interchange on Interstate 5 to 30th
Avenue or Spring Boulevard. Essentially, they didn’t want Glenwood
– or any arterial or limited access road – creating a ‘short-cut’ that
divided the valley.
When the [Laurel Hill] Plan was updated in 1982 the drafters
recognized that the Glenwood [Collector] was ‘the primary access’ to
the Laurel Hill neighborhood south of the Laurel Hill-Glenwood
overpass, but reiterated the intent of Policies 1 and 2 by clarifying
that, in as much as it would be the ‘primary access’, that access would
not create a ‘short cut’ through the valley to connect to 30th Avenue.
Instead, the 1982 policy required that it was to ‘terminate and diffuse
into other roads serving the area.’ Read in the context of the rest of
the policy – and the rest of the Laurel Hill Plan – the final sentence of
that 1982 policy ‘No connection to 30th Avenue shall be made’ refers
to the Glenwood [Collector] – and reinforces the 1972 policies that
prohibit that Glenwood Collector itself from connecting to 30th
Avenue.
As a whole, the 1982 policy is directed only at the Glenwood
[Collector] and prohibits that connector from becoming a major
thruway through the Laurel Hill Valley to the arterial at 30 th Avenue.
Consistent with the 1972 policies, the 1982 policy reinforced that
even as it was extended to serve as the primary access to the Laurel
Hill area, the Glenwood [Collector] would terminate and not connect
to 30th Avenue. That policy, however, does not, prohibit all vehicular
access between the termination of the Glenwood Connector and 30th
Avenue. Instead, by its terms, the 1982 policy requires that the
Glenwood Collector ‘terminate and diffuse’ to other streets. Those
other streets that it ‘diffuses’ to are not addressed in the policy. The
policy neither speaks to nor prohibits their connections to 30 th
Avenue.
‘* * * *
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In fact, as it is proposed and designed, the proposed development fully
achieves and implements the 1982 policy: the design and function of
the Glenwood Collector (now Brackenfern) terminates as a collector
at the southern boundary of the approved development north of the
subject property and becomes a local street as it enters the subject
property. In accordance with the design requirements of the city’s
local neighborhood street classification, it will be a local street from
the property’s northern boundary until it fully terminates and
‘diffuses’ at Road A. Road A is also proposed to be a local street that
includes a circuitous and relatively narrow design to provide access to
the planned residential development and provides the necessary street
connectivity for both residents and emergency vehicles between
Frontage Road (which ultimately connects to Spring Street and then
30th Avenue) as its west end and the terminus of Brackenfern Road at
its east end.’ Record 38-40 (emphases in original).
The planning commission adopted the hearings official’s reasoning
and affirmed the hearings official’s decision. For the reasons explained
above, the planning commission and hearings official’s interpretation of the
Glenwood Collector Policy is correct and consistent with the text and
context of that policy.”
ER-5-11 (LUBA Rec. 20-26).
2.

Analysis

LUBA’s decision is in unlawful in substance because LUBA’s interpretation
is inconsistent with the text, context, and legislative history of the 1982 policy.
a.

Text, Context, and Legislative History.

EC 9.8320(2) requires that “[t]he PUD is consistent with applicable adopted
refinement plan policies.” The following policy is contained in the “East Laurel
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Hill Area” portion of the 1982 Laurel Hill Plan update4, the last sentence of which

2

is central to the challenged decision:
“Policy: The Glenwood collector shall be designed to avoid breaking up
large and existing properties, improve the intersection alignment of the
Laurel Hill-Glenwood over-pass and maintain safe site distance. It shall
serve as the primary access to future residential development south of the
node, but terminate and diffuse into other roads serving the area. No
connection to 30th Avenue shall be made.”

3
4
5
6
7
8
9
10

ER-12 (Rec. 619). Transportation policies from the 1972 Laurel Hill Plan provide

11

as follows:
“Policy 1. No arterial or limited access road will be allowed within the
boundaries of the Valley which would connect the Glenwood interchange on
Interstate 5 to 30th Avenue or Spring Boulevard.

12
13
14
15
16
17
18
19
20

LUBA Rec. 609. Pursuant to EC 9.8320(2), the PUD must be consistent with the

21

1982 policy, and, as noted by LUBA, “the exact nature and extent of the role

22

played by any [refinement plan] policy depends, presumably, on the actual text and

23

context of the particular policy.” ER-7 (LUBA Rec. 22).

Policy 2. No arterial or limited access road will be allowed within the
Valley except as necessary to serve Valley residents, as it would physically
divide and thus destroy the neighborhood.”

In Bothman v. City of Eugene, 51 Or LUBA 426 (2006) (Bothman 1) and

24
25

Bothman v. City of Eugene, 52 Or LUBA 701 (2006) (Bothman II), LUBA

26

considered different policies as part of the Willakenzie Area Plan, as opposed to

4

With the annexation and development of the East Laurel Hill area, the Laurel Hill
Plan was updated in 1982.
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the Laurel Hill Plan, which is at issue here. The definition of “policies” in the

2

Willakenzie Area Plan and the Laurel Hill Plan, however, are the same. The

3

definition of “policies” is that they:
“[a]re adopted by the City Council as guidance for decision-making related
to the plan area. City programs, actions, and decisions such as zone
changes, traffic pattern changes, and capital improvements, will be evaluated
on the basis of their ability to implement these policies, as well as other
adopted City goals and policies.”

4
5
6
7
8
9
10

Rec. 630. Here, the 1982 policy can only be implemented by prohibiting a

11

connection between the diffused “other roads” and 30th Avenue because the final

12

sentence is plainly couched in mandatory terms. No part of the phrase “[n]o

13

connection to 30th Avenue shall be made” is hortatory, aspirational, or otherwise

14

non-mandatory.

15

Below, Respondents argued, as a result of the definition of “policies,” that

16

the 1982 policy is not an approval criterion. Petitioner responded, as LUBA did in

17

its decision, that LUBA also determined that “the exact nature and extent of the

18

role played by any WAP policy depends, presumably on the actual text and context

19

of the particular policy.” Bothman I, 51 Or LUBA at 439; ER (“We have

20

previously explained that the city may be required to consider refinement plan

21

policies, even though they are not independently applicable, mandatory approval

22

criteria, and that ‘the exact nature and extent of the role played by any [refinement

23

plan] policy depends, presumably, on the actual text and context of the particular
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policy.’”). The definition of “policies” does not prohibit a particular policy, resting

2

upon its text, from acting as a mandatory approval criterion. The definition of

3

“policies” is, therefore, not dispositive, and the actual language of the policy is

4

paramount in determining not only whether it is a mandatory approval criterion but

5

also “the exact nature and extent of the role played by” the policy.

6

Where the policy itself is unquestionably an imperative, a command, and an

7

order, the policy can only be implemented by following that command to prohibit a

8

connection. The command that “[n]o connection to 30th Avenue shall be made”

9

contains no limitations. The policy is no more a consideration than a stop sign or

10

red light are mere considerations. The policy is plainly couched as an order and a

11

commandment.

12

In Bothman I, where LUBA noted that the “exact nature and extent of the

13

role played by any … policy depends, presumably, on the actual text and context

14

of the particular policy,” slip op at 13, the text of the policy in that case was not a

15

mandatory prohibition. There, the policy was plainly hortatory and not couched in

16

mandatory terms. See Bothman I, slip op at 10 (The policy at issue there stated:

17

“Recognize the existing general office and commercial uses located along the west

18

side of Coburg Road, north of Willakenzie Road, and discourage future rezonings

19

of these properties.”). Terms like “recognize” and “discourage” are not

20

mandatory. Id. at 11 (“plan policy language that merely encourages or discourages
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certain actions is generally aspirational in nature, and not a mandatory applicable

2

criterion with respect to quasi-judicial decisions”), and there is little question why

3

the policy in Bothman I was deemed not to be a mandatory approval criterion.

4

Here, however, the text is a prohibition, and prohibitions are mandatory. Here,

5

LUBA did not disagree, and did not accept the arguments of Respondents that

6

Laurel Plan policies couched in mandatory terms “provides no basis for reversal or

7

remand.” ER-7 (LUBA Rec. 22). LUBA, therefore, moved upon to interpreting

8

the 1982 policy.”

9

As to the interpretation of the policy’s prohibition, the parties have a basic

10

disagreement about what the last sentence is referring to: the Glenwood Collector

11

or the “other roads serving the area?” LUBA and Respondents concluded that the

12

last sentence refers to the Glenwood Collector, and Petitioner has continually

13

maintained the last sentence refers to the “other roads serving the area.” For

14

example, the Hearings Official concluded that:
“the 1982 policy required that it was to ‘terminate and diffuse into other
roads serving the area.’ Read in the context of the rest of the policy – and
the rest of the Laurel Hill Plan – the final sentence of that 1982 policy ‘No
connection to 30th Avenue shall be made’ refers to the Glenwood [Collector]
….”

15
16
17
18
19
20
21

Rec. 38 (LUBA Rec. 138); ER-10 (LUBA Rec. 25) (LUBA quoting the same

22

passage).
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The first sentence is unequivocally focused on the Glenwood Collector. The

2

“[i]t” in the second sentence plainly refers to the Glenwood Collector, but the

3

second part of the second sentence notes that the Glenwood Collector will

4

“terminate and diffuse into other roads serving the area.” The next sentence’s

5

prohibition that “[n]o connection to 30th Avenue shall be made” refers back to the

6

immediately preceding subject, “the other roads serving the area.” In other words,

7

there will be no connection between the diffused roads serving the area and 30th

8

Avenue. The Hearings Officer’s decision, adopted by the Planning Commission

9

and affirmed by LUBA, alleged that “the 1982 policy requires that the Glenwood

10

Collector ‘terminate and diffuse’ to other streets. Those other streets that it

11

‘diffuses’ to are not addressed in the policy. The policy neither speaks to nor

12

prohibits their connections to 30th Avenue.” Rec. 38 (LUBA Rec. 183). The

13

Hearings Official was plainly incorrect because the last sentence refers to the

14

immediately preceding subject, “the other roads serving the area.” To find that the

15

“other roads serving the area” are not addressed is to ignore a basic rule of

16

statutory construction.

17

Another reason that the “other roads serving the area” (i.e., diffused roads),

18

and not the Glenwood Collector, are what is prohibited from connecting to 30th

19

Avenue is because the second sentence already states that the Glenwood Collector

20

terminates. If the policy already states that the Glenwood Collector will terminate,
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then the policy would be redundant by stating that an already-terminated street will

2

also not connect to 30th Avenue. See ORS 174.010 (“where there are several

3

provisions or particulars such construction is, if possible, to be adopted as will give

4

effect to all”); See State v. Kellar, 349 Or 626, 636, 247 P3d 1232 (2011)

5

(redundancies are “something that we seek to avoid in interpreting statutes”).

6

Under LUBA’s decision, the final sentence is superfluous. The subsequent

7

command that “[n]o connection to 30th Avenue shall be made” is already satisfied

8

by requiring that the Glenwood Collector terminate. The last sentence is

9

essentially meaningless, under LUBA’s interpretation, and that interpretation is

10

unlawful in substance because LUBA’s interpretation does not “give effect to all”

11

“provisions and particulars.” See ORS 174.010.

12

Additional context that has been repeatedly ignored exists that was ignored

13

by both LUBA and the City. Specifically, they failed to give any effect to the

14

diagram that shows the diffused roads, emanating from the terminated Glenwood

15

Collector. See ER-13 (Rec 187, 348, 453, 577, 1067); Rec. 628 (“The Land Use

16

Diagram included in the Laurel Hill Plan Update is hereby adopted as a refinement

17

of the Eugene-Springfield Metropolitan Area General Plan.”); see also supra Page

18

8, n. 3 (setting forth goal #1 and its text directing that there be “no connector street

19

linking major roads at either end of the Valley to run through the Valley.”). Next

20

to those diffused roads, the Plan diagram states in mandatory terms: “No
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connection to 30th Ave.” See R 187. This only makes sense as it relates to the

2

diffused roads because the only other road (i.e., the Glenwood Collector)

3

terminates on the diagram.

4

This also reinforces the plain language of the policy and gives a visual

5

representation of the Glenwood Collector terminating and the diffused roads

6

extending from that point. This context plainly supports the policy’s plain

7

language, and LUBA and the Respondents have not dealt with this context with

8

their interpretation. Contrary to allegations that Petitioner is reading the last

9

sentence in isolation, Petitioner is specifically pointing to a diagram in the Laurel

10

Hill Plan, adopted as part of the refinement plan, which contains the same

11

prohibition as in the text for the “other roads serving the area” (i.e., diffused roads)

12

that extend from the terminated Glenwood Collector.

13

LUBA cites to the two 1972 transportation policies as “useful context” that

14

“support the city’s interpretation of the Glenwood Collector Policy” and then

15

proceeds to delve into the various types of roads identified in those two policies.

16

See ER-8-10 (LUBA Rec. 23-25). In doing so, LUBA raises the1972 policies as

17

context, above the actual text of the 1982 policy and the 1982 Refinement Plan

18

Diagram, and LUBA again concludes that it is the Glenwood Collector, as a

19

collector street, that is prohibited from connecting to 30th Avenue. LUBA’s

20

analysis, however, leaves some roads unanalyzed, and those roads are in the actual
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text of the policy at issue, not roads mentioned in contextual policies. LUBA does

2

not address the “diffused roads” (i.e., “other roads serving the area”) that extend

3

from the termination of the Glenwood Collector, except to quote the Hearings

4

Official’s erroneous statement that the 1982 policy does not address such roads. In

5

the 1982 policy, these diffused roads immediately precede the prohibition.5 The

6

prohibition refers to the diffused roads (i.e., “other roads serving the area”), the

7

roads that LUBA’s decision does not address, and rules of statutory construction

8

(e.g., ORS 174.010, doctrine of the last antecedent, and so forth) confirm that

9

reading. Moreover, as noted above, LUBA’s interpretation does not give each

10

portion of the policy meaning because it reads a redundancy into the policy by

11

prohibiting a connection to 30th for a road that the policy already identified as

12

terminating at a more northerly point.
The 1972 policies already prohibited any major thruway through Laurel Hill

13
14

Valley. It was the 1982 policy that then terminated that major thruway (i.e., the

15

Glenwood Collector) and diffused the collector into “other roads serving the area.”

This interpretation is consistent with the “doctrine of the last antecedent,” which
provides that:
“[r]eferential and qualifying words and phrases, where no contrary intention
appears, refer solely to the last antecedent. The last antecedent is the last
word, phrase, or clause that can be made an antecedent without impairing
the meaning of the sentence.”
State v. Clemente-Perez, 357 Or 745, 359 P3d 232, 239 (2015) (quoting State v.
Webb, 324 Or 380, 386, 927 P2d 79 (1996)); Norman J. Singer, 2A Sutherland
Statutory Construction § 47.33, 270 (5th ed. 1992).
5
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And, finally, the next sentence prohibits the connection of those diffused streets to

2

30th Avenue. This reading is reflected in the testimony below of a neighbor that

3

was on the planning team in 1982. See LUBA Rec. 140 (“legislative history from

4

those that were there at the time the policies were enacted”), LUBA Rec. 134 (“the

5

legislative history provided by the very individuals that were engaged in the

6

process that gave rise to the policies at issue”). That resident of the Laurel Hill

7

Valley recounted the history of the neighborhood planning team and the

8

relationship between the 1974 and 1982 policy:

9
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“Legislative History
The Laurel Hill plan is composed of two distinct parts. The original
refinement plan, adopted in 1974, covered that part of the valley that was
then within city limits. In 1982, the plan was updated to incorporated areas
to the east and south of the original plan area that were within the urban
growth boundary but not yet annexed. The 1982 plan contained additional
policies that addressed concerns raised by residents at that time.
Both the original 1974 plan and the 1982 update contain policies regarding
transportation planning. In 1974 the main transportation concern was that
Augusta street, then as now a neighborhood collector, would be extended
south to 30th Avenue, thereby dividing the neighborhood. The 1974
transportation policies addressed that concern.
In 1982, the main transportation concern was similar but distinct. With the
annexation and development of the East Laurel Hill area, residents again
saw the future danger of neighborhood streets becoming a shortcut between
Franklin Blvd. and 30th Avenue, this time through an extension of
Glenwood Ave. south. The neighbors on the planning team lobbied for and
got a total prohibition of any connection to 30th Avenue heading south from
the Glenwood I-5 interchange through East Laurel Hill.”
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Rec. 841; Rec. 464-465 (“It has always been the intent of Laurel Hill Valley

2

Citizens to avoid the valley becoming a shortcut for people wishing to travel

3

between Franklin Blvd. which lies to the north of our neighborhood and 30 th Ave.

4

which lies to the south.”).

5

As explained above, LUBA’s decision was unlawful in substance because it

6

affirmed the City’s interpretation of the 1982 policy and diagram that is

7

inconsistent with the policy’s text, context, and legislative history.
b.

LUBA’s decision was unlawful in substance because it
allows the City to legislate through interpretation.

8
9
10
11

As argued below, the City has found itself in a difficult position with the

12

plain language and context of the policies, so much so that the City is allowing

13

exactly what the relevant policy prohibits. Instead of attempting to interpret its

14

way out of these difficulties in a manner that is inconsistent with the 1982 policy’s

15

text, context, and legislative history, the alternative is to amend the Laurel Hill

16

Plan through a post-acknowledgment plan amendment. To do otherwise is to

17

legislate through interpretation, a practice that this court has struck down before.

18

The issue here is not dissimilar to that which arose in Foland v. Jackson

19

County, 215 Or App 157, 168 P3d 1238 (2007). There, Jackson County attempted

20

to interpret its local code provisions for destination resorts. The county’s

21

destination resort process contains three stages: the conceptual site plan, the

22

preliminary development plan, and the final development plan. Id. at 1238-39.
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Each contains a deadline, and Jackson County’s land development ordinance

2

establishes a three-year deadline for the approval of a final development plan once

3

the preliminary development plan has been approved. Id. at 1239. After more than

4

one remand on the preliminary development plan, the matter before Jackson

5

County remained on remand for over 10 years. Id. The applicant submitted the

6

modified preliminary development plan and opponents argued that the approval

7

had long since expired. Id. Jackson County rejected opponents’ argument and

8

interpreted the applicable provisions to conclude “that the land development

9

ordinance deadlines apply only to cases in which the county has given final

10

approval at each stage; according to the county, the time limits are, in effect, tolled

11

during the period of appeal to LUBA and during any remand that may follow[.]”

12

Id. Before LUBA, opponents argued that the interpretation was contrary to the

13

express language of the ordinance. Id. LUBA agreed and noted that “[t]here is a

14

fatal problem with the county’s purported ‘interpretation’ of the … LDO sections.

15

The county has not interpreted the quoted LDO sections, it has attempted to

16

rewrite them to address a problem that the drafters apparently did not expressly

17

anticipate.” Id. at 1240. LUBA concluded that:

18
19
20
21
22
23

“[t]he county is certainly free to amend these sections to address any
concerns it may have about whether LUBA appeals might make complying
with the deadlines established by those section difficult or impossible. But
the county is not free to insert new terms or concepts into those LDO
sections without amending those LDO sections.”
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23
1

Id. The same is true here. The City is attempting to rewrite its code provisions

2

through an alleged interpretation by inserting terms where they do not exist. See

3

ORS 174.010 (“In the construction of a statute, the office of the judge is simply to

4

ascertain and declare what is, in terms or in substance, contained therein, not to

5

insert what has been omitted, or to omit what has been inserted; and where there

6

are several provisions or particulars such construction is, if possible, to be adopted

7

as will give effect to all.”). In doing so, what is occurring is not so much an

8

interpretation that arises from some ambiguity in the text of the code but rather

9

ignoring the plain meaning of the text, context, and legislative history. The City

10

cannot legislate away the policy by way of an interpretation. The only way to

11

amend the Laurel Hill Plan in the manner desired by the City, and affirmed by

12

LUBA, is through local legislation. LUBA’s decision is, therefore, unlawful in

13

substance because the City cannot legislate through interpretation but rather must

14

interpret the 1982 policy consistent with its text, context, and policy.

15

IV.

16

Conclusion
For the reasons set forth above, Petitioner requests that this Court reverse

17

LUBA’s Order and Opinion and, if necessary, remand the matter to LUBA for

18

further proceedings.

19
20
21
22

s/ Sean Malone
Sean Malone OSB No. 084060
Attorney at Law
259 E. 5th Ave., Suite 200-C

Dated:

Page 84 of 244

December 7, 2021

24
1
2
3
4
5
6
7
8
9
10
11

Eugene, OR 97401
(303) 859-0403
seanmalone8@hotmail.com

12

the State Court Administrator, by electronic filing.

13

CERTIFICATE OF SERVICE
I certify that on December 7, 2021, I filed the original of the foregoing with

I also certify that on said date, I served a copy of said documents upon each

14

of the following persons by using the court’s electronic filing system:

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

Lauren Sommers, OSB No.` 065989
Eugene City Attorney’s Office
101 W 10th Ave Ste 203
Eugene OR 97401
Bill Kloos, OSB No. 811400
Law Office of Bill Kloos
375 W. 4th Ave., Ste 204
Eugene OR 97401
s/ Sean Malone
Sean Malone OSB No. 084060
Attorney at Law
259 E. 5th Ave., Suite 200-C
Eugene, OR 97401
(303) 859-0403
seanmalone8@hotmail.com

Dated:

Page 85 of 244

December 7, 2021

25
1
2
3
4
5
6
7
8
9
10
11
12
13

CERTIFICATE OF COMPLIANCE WITH BRIEF LENGTH AND
TYPE SIZE REQUIREMENTS
Brief length
I certify that: (1) this brief complies with the word count limitation in ORAP

14

5.05(2)(d), and; (2) the word county of this brief (as described in ORAP

15

5.05(1)(b)) is 6142.

16

Type size

17

I certify that the size of the type in this brief is not smaller than 14 point for

18

both the text of the brief and footnote as required by ORAP 5.05(4)(f).

19
20
21
22
23
24
25

s/ Sean Malone
Sean Malone OSB No. 084060
Attorney at Law
259 E. 5th Ave., Suite 200-C
Eugene, OR 97401
(303) 859-0403
seanmalone8@hotmail.com

Dated:

Page 86 of 244

December 7, 2021

Excerpts of Record Index

LUBA Final Opinion and Order (LUBA Record Transmittal, Item No. 3, LUBA
No. 2021-067) ……………………………………………1-11 (LUBA Rec. 16-26)
1982 Laurel Hill Plan Update (excerpt)………………………………12 (Rec. 619)
1982 Laurel Hill Plan Update Diagram ……………………………..13 (Rec. 1067)

i
Page 87 of 244

LUBA

OCT 26 2021 AM09:58

BEFORE THE LAND USE BOARD OF APPEALS
OFTHESTATEOFOREGON

1
2
3

4
5
6
7
8

LAUREL HILL VALLEY CITIZENS,
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CITY OF EUGENE,
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vs.
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17
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20
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22
23
24
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26
27
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30
31
32
33
34
35
36
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38

and
ENVIRON-METAL PROPERTIES, LLC,

Intervenor-Respondent.
LUBA No. 2021-067
FINAL OPINION
AND ORDER
Appeal from City of Eugene.
Sean Malone filed the petition for review and reply briefs and argued on
behalf of petitioner.
Lauren Sommers filed a response brief and argued on behalf of respondent.
Bill Kloos filed a response brief and argued on behalf of intervenorrespondent
ZAMUDIO, Board Chair; RUDD, Board Member, participated in the
decision.
RYAN, Board Member, did not participate in the decision.
AFFIRMED

10/26/2021

Page 1
Page 88 of 244

LUBA Record 000016

1
2

You are entitled to judicial review of this Order. Judicial review 1s
governed by the provisions of ORS 197.850.

Page2
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1
2

Opinion by Zamudio.
NATURE OF THE DECISION

3

Petitioner appeals a planning comm1ss10n decision approving with

4

conditions a tentative plan for a planned unit development (PUD), standards

5

review, traffic impact analysis, and adjustment review for a clustered residential

6

development.

7

MOTION TO INTERVENE

8
9
10

Environ-Metal Propeiiies, LLC (intervenor), the applicant below, moves
to intervene on the side of the city. The motion is unopposed and allowed.
FACTS

11

The subject prope1iy is 98.31 acres, of which 74.76 acres are zoned Low-

12

Density Residential with Water Resources Conservation and Planned Unit

13

Development overlays and 23.55 acres are zoned Park, Recreation, and Open

14

Space. The property to the east is outside the urban growth boundary, is

15

designated forest land, and has been acquired by the city for use as paii of a park

16

system. The prope1iy immediately to the west is city-owned parkland and right-

17

of-way. The prope1iy fmiher west has residential development.

18

Intervenor's proposal, known as the Laurel Ridge PUD, is a clustered

19

residential development consisting of 372 multi-family units, two detached

20

single-family

21

preservation, and conservation areas. The dispute in this appeal centers on the

22

approved street system that will serve the PUD, which we describe further below.

units,

public

streets,

associated

infrastructure,

wetland
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1

A hearings official held a public hearing and issued a decision

2

conditionally approving the application. Petitioner appealed that decision to the

3

planning commission, which, after a public hearing, issued a final order affirming

4

the hearings official's decision. This appeal followed.

5

ASSIGNMENT OF ERROR

6

Eugene Code (EC) 9.8320(2) requires the city to find that "[t]he PUD is

7

consistent with applicable adopted refinement plan policies." The subject

8

property is located within the boundaries of an adopted refinement plan, the

9

Laurel Hill Plan, which applies to an area in the southeastern hills of Eugene. The

10

plan area is bounded by a ridgeline that runs along Hendricks Park at the west.

11

Interstate Highway 5 (I-5) lies generally north and east of the plan area. The

12

southern boundary is a ridgeline that runs from 30th Avenue in the southwestern

13

corner of the plan area to I-5 in the east. Record 621. The Glenwood Boulevard

14

interchange with I-5 is located in the n011hern pai1 of the plan area. As we

15

understand it, Glenwood Boulevard passes over I-5 and becomes what at a

16

previous time was referred to as the Glenwood Collector, which becomes

17

Brackenfern Road as it enters the plan area. 1

18

The Laurel Hill Valley neighborhood is in the n011hwestern p011ion of the

19

plan area. Laurel Hill Drive runs generally n011h-south through the middle of the

1

In the challenged decision, the city uses the names Glenwood Collector and
Brackenfern Road interchangeably. We do the same in this opinion.
Page 4
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1

plan area. The East Laurel Hill area is that area east of Laurel Hill Drive and

2

south of 1-5, extending southeasterly to the ridgeline. Record 600, 621. As we

3

understand it, the subject property lies within both the Laurel Hill Valley and the

4

East Laurel Hill areas. Record 81.

5

Under a sole assignment of error, petitioner argues that the city's decision

6

violates a policy in the transpotiation element of the East Laurel Hill area section

7

of the Laurel Hill Plan, which we will refer to in this decision as the Glenwood

8

Collector Policy. 2 It provides:

9

"Introduction

10
11
12
13
14
15
16
17

"The commercial/residential development node area in East Laurel
Hill will have the Glenwood collector as its primary access. The
extension of the proposed Glenwood collector shall be in an
alignment and located to extend southward from the terminus of the
Glenwood Boulevard approach in a southeasterly direction.* * * It
will take into consideration the safest and most efficient intersection
with Laurel Hill Drive, and be designed sensitive to topography,
vegetation, and safe access.

18

"Policy

19
20
21
22
23
24

"The Glenwood collector shall be designed to avoid breaking up
large and existing prope1iies, improve the intersection alignment of
the Laurel Hill-Glenwood overpass, and maintain safe sight
distance. It shall serve as the primary access to future residential
development south of the floating node, but terminate and diffuse
into other roads serving the area. No connection to 30th Avenue

2

The same transportation policy and the development of the Glenwood
Collector and Brackenfern Road were at issue in Dep 't of Transportation v. City
ofEugene, 38 Or LUBA 814, 832-35 (2000).
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1

shall be made." Record 619.

2

As approved, the Laurel Ridge PUD will be accessible via Brackenfern

3

Road on the north boundary of the subject prope1iy. 3 The PUD includes a local

4

residential street that will connect Brackenfern Road to 30th Avenue on the

5

southwest boundary of the subject property. Record 83 (site plan map).

6

Petitioner argues that the last sentence of the Glenwood Collector Policy

7

categorically prohibits any street connection between the Glenwood Collector

8

and 30th Avenue. Petitioner argues that the city's decision violates the Glenwood

9

Collector Policy because it allows the development of streets that will connect

10

the Glenwood Collector to 30th Avenue.

11

The hearings official and the planning commission rejected that argument

12

and interpreted the Glenwood Collector Policy to prohibit collector, aiierial, or

13

limited access road connections between the Glenwood Collector and 30th

14

Avenue, but not to prohibit indirect connection through local streets. Thus, the

15

city determined that the Laurel Ridge PUD proposal, which includes local streets

16

that connect to and between the Glenwood Collector and 30th Avenue, is

17

consistent with the Glenwood Collector Policy.

18

As mentioned above, EC 9.8320(2) requires that PUDs be consistent with

19

applicable refinement plan policies. However, intervenor points out that the

3

The hearings official's decision explains that Brackenfern Road will be
extended to the subject prope1iy as part of the approved East Ridge Village PUD
north of the subject prope1iy. Record 41.
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1

Laurel Hill Plan defines its "[p]olicies" as being "adopted by the City Council as

2

guidance for decision-making related to the plan area." Record 600 (emphasis

3

added). Accordingly, intervenor argues that the Glenwood Collector Policy is not

4

a mandatory approval criterion and, thus, petitioner's argument that the city's

5

decision violates that policy provides no basis for reversal or remand.

6

We have previously explained that the city may be required to consider

7

refinement plan policies, even though they are not independently applicable,

8

mandatory approval criteria, and that "the exact nature and extent of the role

9

played by any [refinement plan] policy depends, presumably, on the actual text

10

and context of the patticular policy." Bothman v. City of Eugene, 51 Or LUBA

11

426,439 (2006); see also Friends of the Hood River Wate1front v. City ofHood

12

River, 67 Or LUBA 179, 187 (2013) (citing Save Our Skyline v. City ofBend, 48

13

Or LUBA 192, 209-10 (2004)). We proceed to analyze the text and context of the

14

Glenwood Collector Policy and ultimately conclude that the city adequately

15

considered and correctly interpreted that policy.

16

We review the planning commission's interpretation of the Glenwood

17

Collector Policy to determine whether the planning commission "[i]mproperly

18

construed the applicable law." ORS 197.835(9)(a)(D). In construing the law, we

19

will consider the text and context of the law at issue in order to determine the

20

intent of the enacting body. PGE v. Bureau ofLabor and Industries, 317 Or 606,

21

610-11, 859 P2d 1143 (1993); State v. Gaines, 346 Or 160,171,206 P3d 1042

22

(2009).
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1

While the last sentence of the Glenwood Collector Policy, read in isolation,

2

could be interpreted as petitioner suggests-to prohibit any connection between

3

the Glenwood Collector and 30th Avenue-that sentence must be read in the

4

context of the overall policy. That policy provides that the Glenwood Collector

5

will serve as the primary access to future residential development but also that it

6

will "terminate and diffuse into other roads serving the area." The term "diffuse"

7

is not specifically defined for purposes of the Glenwood Collector Policy. The

8

plain meaning and dictionmy definition of"diffuse," used as a verb in the policy,

9

means "to spread out" and "to break up and distribute." Webster's Third New

10

Int'! Dictionary 630 (unabridged ed 2002). In that context, the city correctly

11

interpreted the last sentence of the policy, that "[n]o connection to 30th Avenue

12

shall be made," to mean that future development should not result in a direct (i.e.,

13

not diffuse) connection from the Glenwood Collector to 30th Avenue. As

14

approved in the Laurel Ridge PUD, the Glenwood Collector will terminate (i.e.,

15

end) and diffuse into (i.e., connect to) other, lower functional class roads serving

16

future residential areas.

17

Two policies in the transportation element of the Laurel Hill Valley

18

neighborhood section of the Laurel Hill Plan provide useful context and support

19

the city's interpretation of the Glenwood Collector Policy:

20
21
22
23

"l.

No arterial or limited access road will be allowed within the
boundaries of the Valley which would connect the Glenwood
interchange on Interstate 5 to 30th Avenue or Spring
Boulevard (see goal #1).
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1
2
3
4

"2.

No arterial or limited access road will be allowed within the
Valley except as necessary to serve Valley residents, as it
would physically divide and thus destroy the neighborhood."
Record 609.

5

Petitioner does not challenge the city's classification of the relevant streets.

6

The patties do not direct us to any applicable definition of "collector, "atterial,"

7

"limited access road," or "local street." The city's street functional classification

8

is established by the City of Eugene Transp01tation System Plan (ETSP), which

9

is a land use plan required by Statewide Planning Goal 12 (Transportation). Goal

10

12 is implemented by OAR chapter 660, division 12. As provided in those rules,

11

"'[l]ocal streets' means streets that are functionally classified as local streets to

12

serve primarily local access to property and circulation within neighborhoods or

13

specific areas. Local streets do not include streets functionally classified as

14

collector or aiterials." OAR 660-012-0005(9). OAR 660-012-0005 does not

15

define "collector," "atterial," or "limited access road." The city uses those terms

16

somewhat interchangeably in the challenged decision.

17

The ETSP describes different functional classifications for "major

18

arterials " "minor aiterials " and "collector streets," and it breaks "collector

19

streets" into the two subcategories of "major collector" and "neighborhood

20

collector." The ETSP Street Classification Map shows Brackenfern as a "major

21

collector" between the I-5 interchange and Laurel Hill Drive. Brackenfern then

22

becomes a neighbor collector. We understand the city to have interpreted the

23

Glenwood Collector Policy as (1) prohibiting extending the Glenwood Collector,

'

'
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1

as a collector street, to 30th Avenue and (2) prohibiting any arterial or limited

2

access road running through the plan area between 1-5 and 30th Avenue.

3

As explained by the city's findings quoted below, the tentative plan for the

4

Laurel Ridge PUD does not include any arterial or limited access roads. Instead,

5

the tentative plan provides for local residential streets that will diffuse traffic from

6

the Glenwood Collector. We quote with approval the city's findings here:

7
8
9
10
11
12
13

"As described in the original 1972 [Laurel Hill] Plan, the drafters
sought to prohibit any arterial or limited access road through the
Laurel Hill valley, and therefore specifically prohibited any arterial
or limited access road that would 'connect the Glenwood
interchange on Interstate 5 to 30th Avenue or Spring Boulevard.'
Essentially, they didn't want Glenwood-or any arterial or limited
access road-creating a 'short-cut' that divided the valley.

14
15
16
17
18
19
20
2l
22
23
24
25
26

"When the [Laurel Hill] Plan was updated in 1982 the drafters
recognized that the Glenwood [Collector] was the 'primary access'
to the Laurel Hill neighborhood south of the Laurel Hill-Glenwood
overpass, but reiterated the intent of Policies 1 and 2 by clarifying
that, in as much as it would be the 'primary access,' that access
would not create a 'short cut' through the valley to connect to 30th
Avenue. Instead, the 1982 policy required that it was to 'terminate
and diffi1se into other roads serving the area.' Read in the context
of the rest of the policy-and the rest of the Laurel Hill Plan-the
final sentence of that 1982 policy 'No connection to 30th Avenue
shall be made' refers to the Glenwood [Collector] -and reinforces
the 1972 policies that prohibit that Glenwood Collector itself from
connecting to 30th Avenue.

27
28
29
30
31

"As a whole, the 1982 policy is directed only at the Glenwood
[Collector] and prohibits that [collector] from becoming a major
thruway through the Laurel Hill Valley to the arterial at 30th
Avenue. Consistent with the 1972 policies, the 1982 policy
reinforced that even as it was extended to serve as the primary access
Page 10
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1
2
3
4
5
6
7
8

to the Laurel Hill area, the Glenwood [Collector] would terminate
and not connect to 30th Avenue. That policy, however, does not,
prohibit all vehicular access between the termination of the
Glenwood [Collector] and 30th Avenue. Instead, by its terms, the
1982 policy requires that the Glenwood Collector 'terminate and
diffuse' to other streets. Those other streets that it 'diffuses' to are
not addressed in the policy .-The policy neither speaks to nor
prohibits their connections to 30th Avenue.

9

"* * * * *

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

"[A]s it is proposed and designed, the proposed development fully
achieves and implements the 1982 policy: the design and function
of the Glenwood Collector (now Brackenfern) terminates as a
collector at the southern boundary of the approved development
north of the subject property and becomes a local street as it enters
the subject prope1iy. In accordance with the design requirements of
the city's local neighborhood street classification, it will be a local
street from the property's northern boundary until it fully terminates
and 'diffuses' at Road A. Road A is also proposed to be a local street
that includes a circuitous and relatively narrow design to provide
access to the planned residential development and provides the
necessary street connectivity for both residents and emergency
vehicles between Frontage Road (which ultimately connects to
Spring Street and then 30th Avenue) at its west end and the terminus
of Brackenfern Road at its east end." Record 38-40 (emphases in
original).

26

The planning commission adopted the hearings official's reasoning and

27

affirmed the hearings official's decision. For the reasons explained above, the

28

planning commission and hearings official's interpretation of the Glenwood

29

Collector Policy is correct and consistent with the text and context of that policy.

30

The assignment of error is denied.

31

The city's decision is affirmed.
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II.

TRANSPORTATION

Introduction
The commercial/residential development node area in East Laurel Hill will have
the Glenwood collector as its primary access. The extension of the proposed
Glenwood collector shall be in an alignment and located to extend southward from
the terminus of the Glenwood Boulevard approach in a southeasterly direction.
It will be aligned as nearly as possible along the eastern boundary of Tax lot
400 so as not to negatively affect the Lowe property (Tax lot 400) and continue
southward along the boundary of the Merrill property and Tax Lot 1100. [twill
take into consideration the safest and most efficient intersection with Laurel
Hill Drive, and be designed sensitive to topography, vegetation, and safe
access.
Policy
The Glenwood collector shall be designed to avoid breaking up large and existing
properties, improve the intersection alignment of the Laurel Hill-Glenwood overpass, and maintain safe sight distance. It shall serve as the primary access to
future residential development south of the floating node, but terminate and
diffuse into other roads serving the area. No connection to 30th Avenue shall
be made.
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Attachment D
Helen Rosenau
GIOELLO Nick R
Riverview/Brackenfern/ Laurel Ridge PUD
Thursday, January 27, 2022 1:29:20 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

Nick I am writing regarding the proposed connection between Riverview and 30th.
I have lived on Riverview more than 40 years. This is a quiet residential neighborhood with
limited ability to absorb the cars that will inevitably come with in-fill development. It is NOT
appropriate, safe, or suitable to impose a large stream of traffic on this site, especially as it
completely contradicts the neighborhood refinement plan, which states that “there shall
be no connection between 30th Ave and I-5."
To get to 30th from Franklin is now easy and possible. Why would you destroy our
neighborhood when the people who live here do not need or want that connection and
there is already safe and existing infrastructure?
Our neighborhood Association, Eugene’;s oldest, has worked with the PUD regarding
development. But running their traffic through a quiet neighborhood filled with dog walkers
and senior citizens is simply wrong.
I am on the Laurel Hill Village Subcommittee of the LHV neighbors group. We are trying to
make our neighborhood stronger and more resilient. We count on the City Planning
Department too support strong local networks, not destroy them.
Please do not let the connection on Riverview happen.
I am available at 541.343.2110 if you want to discuss Helen Rosenau
2130 Riverview
Eugene, 97403
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Cheryl Vanni
GIOELLO Nick R
LaurelRidge PUD
Thursday, January 27, 2022 5:02:45 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

Dear Mr. Gioello,
I have owned a home on Riverview Street since 1996. Riverview Street has nearly become a one lane road because
there are no sidewalks and an abundance of cars parked along the road. Most times, when I am driving down
Riverview, I have to pull over to let oncoming traffic pass. There are also a lot of folks who walk the street, and
quite often with their dogs. Add bicyclists and trash cans parked on the side of the road and it’s definitely a careful
drive down the street. I can’t even imagine it becoming a thoroughfare to 30th Avenue. It is too narrow and too
occupied to become a thoroughfare for heavy traffic. I strongly object to this plan.
Thank you,
Cheryl Vanni
2427 Riverview Street
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Kathleen Birkholz
GIOELLO Nick R
Riverview Street connection opposition
Sunday, January 30, 2022 6:09:00 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

Nick Gioello and the Eugene Planning Division,
Re: Feb 9, 2022 public hearing for Laurel Ridge PUD
I am against any road connection from the Laurel Hill Valley neighborhood to 30th Ave.
Sincerely,
Kathleen Birkholz
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Betty Hemmingsen
GIOELLO Nick R
Laurel Hill PUD written statement
Sunday, January 30, 2022 4:35:03 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

Hello Nick Gioello and Eugene Planning Division
I hereby submit this email as testimony for the Feb 9, 2022 public hearing to consider an
appeal of the Eugene Planning Director's decision approving a tentative subdivision and final
Laurel Ridge PUD.
While I understand the PUD to construct 372 multi-family units plus 2 single-family units will
be ultimately approved, I must register my opposition for the road connection from the Laurel
Hill Valley neighborhood to 30th Ave.
I have lived on Riverview Street for 45 years. It's a narrow street with no sidewalks. In many
places 2 cars can't clearly pass. The frequent little hills create blind spots for walkers, runners,
cyclists, kids, strollers, and dog-walkers. With Riverview Street already dangerous, it is
unreasonable to allow vehicle access from 374 more homes. That could be 600+ trips a day!
Through traffic from 30th to I-5/Franklin Blvd on Riverview, Brackenfern, or any other Laurel
Hill Valley street will result in a massive increase in car and truck traffic. Our streets are not
built for this volume of traffic.
There has already been a suggested compromise to the fire truck access problem: build a fire
access road in the new development to connect 30th Ave to I-5/Franklin Blvd. Please accept
this solution!
The other crucial issue is our Laurel Hill Valley Neighborhood Refinement Plan, approved by
the City in 1974. This Plan clearly states "there shall be no connection between 30th Ave and
I-5"; that is, cutting through the Laurel Hill Valley. If the City can disregard this written
statement, effectively rendering it meaningless, then all future Refinement Plan issues in any
City neighborhood will be jeopardized. Please retain the strength of the Neighborhood
Refinement Plans. They were composed precisely to be relevant in situations like this one!
Respectfully submitted,
Betty Hemmingsen
1860 Riverview St, Eugene OR 97403
bettyhemmingsen@gmail.com
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Julie Rossberg
GIOELLO Nick R
Laurel Ridge PUD
Sunday, January 30, 2022 8:21:29 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

As citizens of the Laurell hill valley for the last 15 years, we strongly support an appeal of the
Eugene Planning Director's decision approving the PUD. Not only are we concerned about
Riverview and Brackenfern becoming through streets to 30th avenue, part of our
Neighborhood refinement plan explicitly forbids connections between 30th ave and I-5.
The increased traffic from 30th Ave. will negatively impact existing streets. To prevent this, it
was specifically addressed.
It seems odd, suspicious, and disappointing that this even be considered, given the
aforementioned agreement.
Andreas & Julie Rossberg
Riverview street
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Elaine Toper
GIOELLO Nick R
NO through traffic through the Laurel Hill Valley from 30th to I-5
Sunday, January 30, 2022 8:31:45 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

To Mr. Gioello and Eugene Planning Division:
I hereby submit this email as testimony for the Feb 9, 2022 public hearing to consider
an appeal of the Eugene Planning Director's decision approving a tentative
subdivision and final Laurel Ridge PUD.
I understand the PUD to construct 372 multi-family units plus 2 single-family units will
be ultimately approved, however I would like to register my opposition to road
connection from the Laurel Hill Valley neighborhood to 30th Ave.
I have lived in the Laurel Hill Valley for over 26 years, the first 25 on Moon Mountain
Drive and the past almost year and a half, on Snowberry Road. My daily walking
route includes Brackenfern to Moon Mountain, through the park and then a loop on
Riverview and Augusta. Riverview in particular is a narrow street with no sidewalks. In
many places 2 cars can't clearly pass and the frequent little hills create blind spots. It
is unreasonable to allow vehicle access from 374 more homes.
Through traffic from 30th to I-5/Franklin Blvd on Riverview, Brackenfern, or any other
Laurel Hill Valley street will result in a massive increase in car and truck traffic. Our
streets are not built for this volume of traffic.
Please accept the suggested compromise to build a fire access road in the new
development to connect 30th Avenue to i-5/Franklin Boulevard, as a solution to
enabling fire truck access.
In addition, I urge you to consider the Laurel Hill Valley Neighborhood Refinement
Plan, approved by the City in 1974. This Plan clearly states "there shall be no
connection between 30th Ave and I-5"; that is, cutting through the Laurel Hill Valley. If
the City can disregard this written statement, effectively rendering it meaningless,
then all future Refinement Plan issues in any City neighborhood will be jeopardized.
Please retain the strength of the Neighborhood Refinement Plans. They were
composed precisely to be relevant in situations like this one!
Respectfully submitted,
Elaine Feingold-Toper
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Jean Clancey
GIOELLO Nick R
Laural ridge PUD Connetcot
Monday, January 31, 2022 7:51:21 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

Mr. Gioello and Commissioners:
     You must consider the value of neighborhood integrity of the Laurel Hill Valley
in your planning for Laurel Ridge PUD. Our family has lived on Riverview Street since
the 1980’s. We continue to marvel at the cohesion of our neighborhood and the
well-being and safety of children growing up here. It represents the best aspects
of community life and is why we have chosen to live here for 34 years.
     A major reason for the quality of life in this neighborhood is the quiet nature of the local
streets. Residents walk RIverview and Augusta with families, friends, and pets. There are no
sidewalks on Riverview, so cars must share the same roadway. It many places there is
only room for one car at a time. Most drivers adquiesce to pedestrians, slowing to a
stop to say hello to neighbors. Such comity is unique and invaluable in a city the size of Eugene.
     The Laurel Hill Valley Neighborhood Refinement Plan, ratified by the City in 1974,
guaranteed protection of the quiet nature of our Valley streets by disallowing arterial connection from
30th Avenue to Franklin Blvd. or I-5. This covenant has been largely respected,
and, in decades since, the Valley has been protected from becoming a pass-through zone for
those who do not live here. New development of adjacent land should not come at the expense
of, or breaking faith with, existing property owners and tax payers. By voiding the
LHV Neighborhood Refinement Plan, City planners are committing an egregious violation
of the public trust. Find an alternative solution.
     SIgned: Timothy and Jean Clancey
                    2590 Riverview Street, Eugene OR
     Dated:    January 30, 22022

Signed: Jean and Tim Clancey
2590 Riverview Street
Eugene
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Edel F Davenport
GIOELLO Nick R
LR PUD appeal / No Through traffic between LR PUD and Franklin via Riverview str.
Monday, January 31, 2022 3:40:44 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

To Mr. Gioello and Eugene Planning Division:
I hereby submit this email as testimony for the Feb 9, 2022 public
hearing to consider an appeal of the Eugene Planning Director's decision
approving a tentative subdivision and final Laurel Ridge PUD.
I understand the PUD to construct 372 multi-family units plus 2
single-family units will be ultimately approved, however I would like to
register my opposition to road connection from the Laurel Hill Valley
neighborhood to 30th Ave.
I have lived in the Laurel Hill Valley for over 44 years in the same
house on Riverview street. My daily walking route includes Riverview
through the park to Moon Mountain to Brackenfern and back through the
park ending with a loop on Riverview and Augusta. Additionally,
neighbors and I walk to stores on Franklin blvd and or the U of O.
Riverview in particular is a narrow street with no sidewalks. In many
places 2 cars can't clearly pass and the frequent little hills create
blind spots. Although the speed limit is 20mh and there are some mini
speed bumps, many drivers drive much faster with no concern for
pedestrians, bicyclists or animals. At least two deer and three cats
that I personally saw lying at the side of the street, had been killed
within the past few months.
To connect this development via Riverview to Franklin blvd for general
car traffic is unsafe, unconscionable and in direct opposition, not only
to the Laurel Hill Valley Neighborhood Refinement plan but also to the
city leaders’ encouragement of alternate transportation such as walking
or bicycling.
Certainly, a path for pedestrians and bikes and public safety access
road (only accessible to public safety vehicles), are viable, safe and
environmentally conscientious, thoughtful solutions.
In addition, I like many other LHV citizens, urge you to consider and
uphold the Laurel Hill Valley Neighborhood Refinement Plan, approved by
the City in 1974. This Plan clearly states, "there shall be no
connection between 30th Ave and I-5", that is, cutting through the
Laurel Hill Valley.
If the City can disregard this written statement, effectively rendering
it meaningless, then all future Refinement Plan issues in any City
neighborhood will be jeopardized.
I ask you to please keep our neighborhood safe and respect as well as
uphold the strength of the Neighborhood Refinement Plans which were
composed with great effort precisely to be relevant in situations like
this one!
Respectfully submitted,
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Edel Davenport
2395 Riverview street
Eugene,
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Judith Eisen
GIOELLO Nick R
Testimony against connection from 30th Avenue to Laurel Hill Valley
Monday, January 31, 2022 5:48:36 AM

From:
To:
Subject:
Date:

[EXTERNAL

]

Dear Nick Gioello and Eugene Planners:
I am submitting this email as testimony for the 9 February 2022 public hearing to
consider an appeal of the Eugene Planning Director's decision approving a tentative
subdivision and final Laurel Ridge PUD.
I understand that the Laurel Ridge PUD to construct over 300 multi-family and singlefamily units ultimately will be approved. However, I want to voice my opposition to the
road connection from the Laurel Hill Valley neighborhood to 30th Avenue based on
the following considerations:
1) The Laurel Hill Valley Neighborhood Refinement Plan, approved by the City in
1974, clearly states "there shall be no connection between 30th Ave and I-5." I do not
understand how the City can disregard a plan it previously approved. Does this mean
that the City can reject any plans to which it is a signatory? If this is the case, why do
we even bother going through the approval process? Why don’t we simply let anyone
violate it whenever they see that it is to their advantage? But of course we don’t
behave that way, so why is this case different?
2) I have lived on Riverview Street for over 35 years. This street is very narrow and
has no sidewalks. In many places when two drivers are headed toward one another,
one has to pull to the side to let the other one pass. This problem has been
exacerbated with the increased traffic due to local build out in the neighborhood,
potentially endangering walkers, runners, cyclists, children, parents pushing strollers,
and dog-walkers, all of which abound in the neighborhood. Allowing vehicles from
over 300 more homes to use Riverview Street as a main thoroughfare will increase
the scope of the problem, since this local street was not designed for so much traffic.
This problem was anticipated many years ago, prompting the Neighborhood
Refinement Plan approved by the City.
Respectfully submitted,
Judith Eisen
2788 Riverview Street
Eugene OR 97403
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Mischelle Pennnoyer
GIOELLO Nick R
mmpennoyer
Public Comment on Laurel Ridge PUD
Monday, January 31, 2022 2:55:59 PM
Final Laurel Ridge PUD.pdf

From:
To:
Cc:
Subject:
Date:
Attachments:

[EXTERNAL

]

Mr. Gioello,
I've attached a statement from my husband and me concerning traffic from the Laurel Ridge
PUD and proposed road through the Laurel Hill Valley.
If you have any questions, please contact me.
Kindly,
Mischelle Pennoyer
mmpennoyer@gmail.com
907.957.0723 cell/text
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On behalf of my husband and me, I am writing to comment on the proposed connection of the housing
development, Laurel Ridge PUD, at 30th Avenue through the Laurel Valley to I-5 at Glenwood and
Franklin Boulevard.
Increased traffic from Laurel Ridge PUD at 30th Avenue will negatively impact the existing streets within
the Laurel Hill Valley Community. Because Riverview Street and Augusta Street provide quick access to
Franklin Boulevard, Glenwood, and I-5, neighbors living on these streets already experience, daily,
increased traffic. Currently, to mitigate, somewhat, excessive driving speeds, both streets have speed
cushions. A 2012 study conducted by the City of Eugene concluded that while speed cushions reduced
speeds and traffic on Augusta Street, there was an adverse effect to Riverview Street: without speed
cushions, traffic volume increased between 13 and 26 percent and speeds increased by 3 miles per hour.
Speed cushions were added to Riverview Street in 2013. (Study: https://www.eugeneor.gov/2107/Augusta-Street-Traffic-Calming ) With this in mind, how long will it take for drivers from
Laurel Ridge to figure out the shortcuts provided by Riverview and Augusta? Even with speed cushions,
travel is faster. What will be the adverse effect on other neighborhood streets – namely, Floral Hill Road
and Sylvan Street, both of which lead through Hendricks Park and the Fairmount neighborhood. Will
these streets suffer the same increased usage as have Riverview and Augusta?
For the last eight years, my husband and I have witnessed and experienced firsthand increased traffic on
Sylvan Street. Through observation of the traffic, we’ve determined that much of it is not from our
neighbors, but from passers using the road to access other areas of Eugene. While traveling on Sylvan,
many drivers exceed the speed limit and on a fairly regular basis, experience near collisions with vehicles
coming from the opposite direction. Based on current vehicle travel and factoring in overflow from
Riverview and Augusta to Sylvan Street, there is a strong likelihood this narrow street will experience a
significant and dangerous increase in traffic.
Since there is already infrastructure in place to accommodate the additional traffic from the Laurel Ridge
PUD, we ask that no new roads, throughways, or passages be considered for the Laurel Hill Valley
community.

Bradley D. Millhorn
Mischelle Pennoyer
1926 Sylvan Street
Eugene, OR 97403
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Monte Westerfield
GIOELLO Nick R
Laurel Ridge PUD
Monday, January 31, 2022 9:56:05 AM
Testimony against 30th connection.pdf

From:
To:
Subject:
Date:
Attachments:

[EXTERNAL

]
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TO: Nick Gioello
NGioello@eugene-or.gov
Nick Gioello and Eugene Planning Division:
I hereby submit this email as testimony for the Feb 9, 2022 public hearing to consider
an appeal of the Eugene Planning Director's decision approving a tentative subdivision
and final Laurel Ridge PUD.
I am strongly apposed to any road connection from the Laurel Hill Valley neighborhood
to 30th Ave. This has been a written component of the Laurel Hill Valley neighborhood
plan from the beginning.
I have lived on Riverview Street for 40 years. It is a narrow street with no sidewalks.
Many residents park their cars along the street. In several places one car needs to stop
to allow a vehicle to proceed in the opposite direction. The frequent little hills create
blind spots for walkers, runners, cyclists, children, strollers, and dog-walkers, all of
whom use the road because of the lack of sidewalks. With Riverview Street already
dangerous, it is unreasonable to allow vehicle access from 374 more homes. That could
be 600+ trips a day! Through traffic from 30th to I-5/Franklin Blvd on Riverview,
Brackenfern, or any other Laurel Hill Valley street will result in a dangerous increase in
car and truck traffic. Our streets are not built for this volume of traffic.
A better compromise to fire truck access could be to build a fire access road in the new
development to connect 30th Ave to I-5/Franklin Blvd. Please accept this solution!
The other crucial issue is our Laurel Hill Valley Neighborhood Refinement Plan,
approved by the City in 1974. This Plan clearly states "there shall be no connection
between 30th Ave and I-5"; that is, cutting through the Laurel Hill Valley. If the City can
disregard this written statement, effectively rendering it meaningless, then all future
Refinement Plan issues in any City neighborhood will be jeopardized. Please retain the
strength of the Neighborhood Refinement Plans. They were composed precisely to be
relevant in situations like this one!
Respectfully submitted,

Monte Westerfield
2265 Riverview St.
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WENDY SCHWALL
GIOELLO Nick R
LR PUD appeal / No Through traffice between LR PUD and Franklin via Riverview St.
Tuesday, February 1, 2022 1:32:51 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

To Mr. Gioello and Eugene Planning Division:
I submit this e-mail as testimony for the Feb. 9, 2022 public hearing to consider an
appeal of the Eugene Planning Director's decision approving a tentative subdivision
and final Laurel Ridge PUD. I understand the PUD to construct 372 multi-family units
plus 2 single famiiy units will be ultimately approved. However I would like to register
my opposition to road connection from the Laurel Hill Valley neighborhood to 30th
Ave.
I have lived in the Laurel Hill Valley for over 50 years in the same home we own on
Riverview St.. I worked on the original Laurel Hill Valley Refinement Plan
transportation committee. The intent of said plan includes wording to prevent
connecting our beautiful valley to 30th Avenue, in order to ensure safety, and keep
the unique character of our valley. Connecting Riverview St. to 30th Avenue would
be in violation of the Laurel Hill Valley Neighborhood Refinement Plan, approved by
the City in 1974. This plan clearly states: "there shall be no connection between 30th
Ave and I-5, that is, cutting through the Laurel Hill Valley. If the city can disregard this
statement, then all present and future Refinement Plans in any city neighborhood will
be jeopardized and could be rendered meaningless. The Refinement plan was
crafted with much thought, care, time, energy and effort by residents and City staff. I
am dismayed and alarmed at the Planning Division's apparent disregard for this
document.
We were concerned in 1974 about safety, and these concerns are even more
relevant today.   Riverview St. is a narrow, almost country lane. Residents regularly
bicycle and walk on this road. Every day I see and greet neighbors as I walk on
Riverview St. and beyond. By far the most foot traffic is on our street. I see lots of
walkers, including folks carrying babies, pushing strollers, and many dog walkers.
There are turkeys, deer and other wildlife who also cross and/or use this street!
Thanks to the City of Eugene and our Neighborhood, we were successful in reducing
the speed limit to 20 mph, and having speed bumps installed.. These interventions
have helped tremendously, yet there are still a few speeders who recklessly endanger
pedestrians, bicyclists, animals and other motorists. It is unthinkable what tragedies
adding traffic from 372 new units would incur. It also would encourage more car
travel vs. walking and biking, which goes against our commitment to reducing carbon
emissions and encouraging alternative transportation. Creating pedestrian and bike
paths, and public safety access (only accessible to public safety vehicles) are safe,
environmentally conscientious and thoughtful solutions. But connecting this
development via Riverview St. to Franklin blvd for general car traffic is unsafe,
unconscionable and in direct opposition to the Laurel Hill Valley Neighborhood
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Refinement plan.
Please, I urge you, keep our neighborhood safe, and respect and uphold the
Neighborhood Refinement Plans.
Thank you for your time and attention.
Respectfully Submitted,
Wendy Schwall
2260 Riverview St.
Eugene, OR 97403
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Attachment E
The Atrium Building
99 West 10th Avenue, Eugene, Oregon 97401
Phone: 541.682.5377 | Fax: 541.682.5572
www.eugene-or.gov/planning

FINDINGS AND DECISION OF THE PLANNING DIRECTOR
Final Planned Unit Development and Tentative Subdivision Approval
Name (File Number):

LaurelRidge PUD (PDF 21-3 and ST 21-6)

Applicant/Owner:

Steven King, Environ-Metal Properties, LLC

Applicant’s Representative:

Satre Group – Rick Satre

Lead City Staff:

Nicholas Gioello, Associate Planner

Relevant Dates:

Application Submitted: August 27, 2021
Deemed Complete: October 28, 2021
Decision Issued: December 15, 2021

Map No. / Tax Lot:

18-03-10-00 / 00701

Zoning:

R-1/WR/PD Low-Density Residential with Water
Resources Conservation and Planned Unit Development
Overlay Zoning (74.76 acres) and PRO Park, Recreation
and Open Space (23.55 acres)

Size:

Total 98.31 Acres

Number of Units:

372 multi-family units, 2 single-family lots

Location:

East of the intersection of 30th Avenue and Spring
Boulevard

Application Summary & Decision
The applicant has requested approval of a Final Planned Unit Development and Tentative
Subdivision for 372 multi-family units in multiple buildings, 2 single-family lots, associated
infrastructure, wetland preservation, and forest management conservation areas. Based on the
findings and conclusions in the evaluation, the Planning Director has approved the Final
Planned Unit Development and Tentative Subdivision, with conditions.

December 2021

Findings & Decision of the Planning Director
LaurelRidge PUD (PDF 21-3 ST-21-6)
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Procedure, Public Notice, and Agency Referrals
Application
Timeline

Application Submitted
Application Complete
Public Notice

August 27, 2021
September 24, 2021
November 5, 2021

Public notice of this Final PUD and Tentative Subdivision application was provided in
accordance with Eugene Code (EC) requirements. No testimony was received for this
application during the comment period ending on November 19, 2021 at 5:00 p.m.
Referral comments were received from the Public Works Department, which is incorporated
into this evaluation, and the Eugene Water and Electric Board (see Attachment C). Those
referral comments incorporated into the following evaluation are in respect to applicable
approval standards and are included in the application file for reference. Additional
informational items are included at the end of this report for the applicant’s benefit.
Evaluation
This request is subject to the Type II application procedures, which are addressed in EC 9.72009.7230. The staff report is divided into two sections; Section 1 addresses the Final PUD
approval criteria at EC 9.8365, and Section 2 addresses relevant application requirements and
approval criteria for the Tentative Subdivision at EC 9.8500-9.8515. The applicant has requested
the subdivision application to be subject to the Subdivision, Tentative Plan-General approval
criteria set forth in EC 9.8515, rather than the Needed Housing approval criteria set forth in EC
9.8520.
Section 1 - Final PUD Evaluation (PDF 21-3)
The Final PUD application for the subject site has been reviewed by the Planning Division as
well as other City divisions and public service agencies to ensure conformance with the
approved Tentative PUD plan and related conditions of approval, in accordance with the
following approval criteria:
EC 9.8365 Final Planned Unit Development Approval Criteria. The planning director shall
approve, approve with conditions, or deny a final PUD application. Approval shall
include a finding that the final PUD plan conforms with the approved tentative
PUD plan and all conditions attached thereto.
The applicable conditions of approval are listed below (in bold), followed by findings of how the
Final PUD application complies.
Conditions of Tentative Planned Unit Development Approval (PDT 18-3)
1. A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for
December 2021
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Privately Engineered Public Improvement (PEPI) permits, as well as building permits
and site development permits for the initial construction of infrastructure, and
residences on individual lots. The development proposed with each permit shall
adhere to the recommended standards for design and construction as contained in the
applicant's submissions of the Geotechnical Investigation and Geological reports from
June 29, 2020, the Geotechnical Engineering Report from August 1, 2018 and the
Technical Memorandum from July 30, 2019.
The City will require a geotechnical analysis from a certified engineer for all applications for
Privately Engineered Public Improvement (PEPI) permits, building permits, site development
permits for construction of infrastructure, and building permits for residences on individual lots.
The applicant has acknowledged they will provide a geotechnical analysis from a certified
engineer as detailed above with their applications for PEPI permits, building permits, and site
development permits and will meet the design and construction standards contained in the
geotechnical analyses from June 29, 2020, August 1, 2018, and July 30, 2019. To ensure future
compliance, this condition of approval will be incorporated into the performance agreement for
the Final PUD approval. Based on the above findings and future permit requirements, this
condition will be met.
2. The Final PUD plans shall include a note indicating that the existing slope
inclinometers shall remain, and readings will continue to be taken through Spring
2021 with documentation provided as necessary for any related future permits for the
construction of the proposed Frontage Road.
Site plan sheet 3.0 has been revised to include the above note; therefore, this condition has
been met.
3. Prior to issuance of occupancy permits for dwellings in Phase 1, in the area adjacent to
Everglade Avenue right-of-way and along the west boundary line adjacent to the
Ribbon Trail, a Forest Edge Planting consisting of 6 canopy trees, 6 understory trees, 6
shrubs and a complete hydro-seeded ground cover of perennials, per each 1,000
square feet of area shall be installed and maintained as part of the Forest
Management Plan. All plantings shall be native species. This requirement shall also be
noted, with conceptual planting details provided on the Final PUD plans.
The applicant has acknowledged and agreed to this condition and the requirement for the
additional tree plantings and hydro-seeding to be installed and maintained is noted on the
Landscape Plan, sheet 12.0-A; therefore, this condition has been met.
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4. The Final PUD site plans shall include the following conditions of approval as notes
related to tree preservation and replanting requirements for the areas of multi-family
development:
o All building permits for construction on the site shall include a site plan in
compliance with the approved tree preservation plan. The building permit
submittal shall include sufficient detail to verify that no more than 30 percent of
the Critical Root Zones (CRZ) of trees to be preserved will be impacted by
construction activities on the lot, or a report from a certified arborist verifying that
the proposed construction activities can otherwise be conducted in a manner that
does not threaten the survival of the trees to be preserved. The building permit
shall include tree protection fencing to be erected at the perimeter of the CRZ’s for
all trees to be preserved (or an alternative location as approved by the City).
o Protective fencing for trees identified to be preserved shall be installed, subject to
inspection by the City, prior to beginning any construction related activities. All
protective tree fencing shall remain in place until completion of all construction
activities; any relocation or removal of the protective fencing shall only occur with
prior approval by the City.
o No excavation, grading, material storage, staging, vehicle parking or other
construction activity shall take place within the identified tree protection areas
without prior approval by the City.
o The removal of trees indicated ‘to be removed’ is not required; removal may occur
at the applicant or future owners’ discretion.
o All trees to be removed on the site shall be replaced with a minimum of one tree
for every tree removed. Replacement trees shall be non-invasive species, with a
minimum caliper of 2 inches for deciduous trees and a minimum height of 5 feet
for coniferous trees and planted in the same general area as depicted on the
approved landscape plans. Planting, watering and general maintenance of
replacement trees shall be conducted by the property owner in manner that
ensures their establishment and long-term survival.
o In the event that any tree planted on the site becomes severely damaged, diseased
or dies, it shall be replaced by a similar species of tree within the vicinity of the lost
tree and in accordance with the approved landscape plan.
Site plan sheet 9.1 has been revised to include the above notes regarding tree preservation,
tree removal and replacement; therefore, this condition has been met.
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5. The areas designated on the site plans as Forest Management Area shall be managed
for forestry uses consistent with the applicant’s proposed Forest Management Plan
(submitted February 4, 2021).
The applicant has acknowledged and agreed that the Forest Management Area will be managed
for forestry uses consistent with the Forest Management Plan. The applicant has added this as a
note on the Tree Preservation Plan, Sheet 9.1; therefore, this condition has been met.
6. Forest Management Areas (shown in green) on the applicant’s tentative plans shall be
clearly indicated as being non-buildable open space areas on revised, Final PUD site
plans and any final plat creating the proposed Lots 6 and 7. The developable areas on
these lots shall be limited to the areas of potential construction impact as depicted on
the tentative plans (shown in white for the two proposed homesites, utilities, public
improvements, driveways and grading on Sheets 9.4 and 9.5).
The site plans have been revised on multiple sheets to indicate that the open space areas are
non-buildable; therefore, this condition has been met.
7. Protective fencing is required at the boundary of impact areas along the edge of
Forest Management Areas, in association with the two homesites, the main east-west
utility corridor and any secondary utility runs elsewhere in the Forest Management
Area (shown as the boundary between green and white on the applicant’s tentative
plans), to be installed prior to, and for the duration of, any construction related
activity within the depicted impact areas. The protective fencing shall also be shown
at these locations on revised, Final PUD site plans. All protective tree fencing shall
remain in place until completion of all construction activities; the installation, and any
relocation, removal, or modification of the protective fencing shall require prior City
approval. Protective fencing shall be that which is typical for tree protection and
erosion control purposes.
Site plan sheet 9.1 has been revised to show the location of the protective fencing. Future
building permit approvals will require construction envelope fencing remain in place during
construction activities. To ensure future compliance, this condition of approval will be
incorporated into the performance agreement for the Final PUD approval. Based on the above
findings and future permit requirements, this condition will be met.
8. Any necessary permits for construction related activity, including development of the
proposed homesites, utility installation, public improvements and other site
development, shall include a detailed site plan showing the location, size and species
of any trees to be removed or otherwise impacted within and along the protective
fencing boundary.
December 2021
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The applicant is required to submit a detailed site plan showing location, size and species of any
trees to be removed or impacted within the protective fence boundary for all future building
permits. Additionally, site plan sheet 9.1 has been revised to include this as a note on the plans.
To ensure future compliance, this condition of approval will be incorporated into the
performance agreement for the Final PUD approval. Based on the above findings and future
permit requirements, this condition will be met.
9. No excavation, grading, material storage, staging, vehicle parking or other
construction activity shall take place within the identified Forest Management Areas
except as necessary to conduct authorized tree inspection, inventory, management
and removal or replanting activity. Maintenance of previously installed logging roads
is acceptable.
Site plan sheet 9.1 has been revised to include the above condition as a note; therefore, this
condition has been met.
10. Tree removal within the designated Forest Management Areas shall be limited to the
following: removal of invasive and non-native species; and dead, fallen, dying,
damaged or otherwise unhealthy trees. Any trees proposed for removal within the
Forest Management Areas beyond the designated areas of potential construction
impact are subject to review and approval of a tree removal and restoration plan (the
5-Year Plan) to ensure consistency with these conditions of approval, prior to any tree
removal activity.
A Forest Management Area 5-year plan was approved by the Hearings Official as part of the
Tentative PUD approval on April 22, 2021, which regulates tree removal activities in the forest
management area. The current approved 5-year plan does not propose the removal of any
dead or down trees, non-native or unhealthy trees, or healthy and mature trees. The approved
5-year plan indicates that before any of the above-mentioned trees are removed, an amended
or new 5-year plan must be in place. To ensure future compliance, this condition of approval
will be incorporated into the performance agreement for the Final PUD approval. Based on the
above findings, this condition will be met.
11. Any proposed tree removal shall be accompanied by a site plan and written
evaluation (the 5-Year Plan) from a Certified Forester or Arborist showing the extent
of tree removal pursuant to these conditions of approval. The size, species and
health/condition of the tree(s) to be removed shall be shown, along with a
replacement planting plan consistent with the Forest Management Plan. The tree(s)
to be replanted shall be replaced according to the approved 5-Year Plan. Replacement
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trees shall be native species, and the planting, watering and general maintenance of
replacement trees shall be conducted by the property owner in manner that ensures
their establishment and long-term survival.
The Forest Management Area 5-year plan was approved by the Hearings Official as part of the
tentative PUD approval on April 22, 2021. As discussed with Condition 10, an amended or new
5-year plan must be in place prior to any tree removal. To ensure future compliance, this
condition of approval will be incorporated into the performance agreement for the Final PUD
approval. Based on the above findings, this condition will be met.
12. Any private, separately recorded CC&Rs, deed restrictions or covenants related to the
proposed Forest Management Plan and Areas may not conflict with conditions of
approval established in the Final PUD Performance Agreement or as notes on the
approved Final PUD site plans. In the event of any inconsistency or conflict, the City’s
conditions of approval shall prevail and govern activity related to construction or ongoing management of these areas.
The applicant has stated in the written narrative that any CC&Rs or deed restrictions or
covenants related to the Forest Management Plan will not conflict with the Final PUD
Performance Agreement or the notes on the approved Final PUD site plans. This has also been
added as a note on site plan sheet 9.1. To ensure future compliance, this condition of approval
will also be incorporated into the performance agreement for the Final PUD approval. Based on
the above findings, this condition will be met.
13. The owner(s) of the Forest Management Area lots shall submit any proposed
amendments to the currently approved 5-Year Plan to the City for review and
approval. Any subsequent 5-Year Plan shall be submitted to the City for review and
approval 60-days prior to the expiration of the current 5-Year Plan. Failure on the part
of the owner(s) to submit a subsequent 5-Year Plan to the City for review and
approval shall have the effect of curtailing all Forest Management Plan activities in the
Forest Management Areas until such time that a new 5-Year Plan is submitted and
approved by the City. A 5-Year Plan shall be valid for 5 years from the date of City
approval and shall expire thereafter.
Sit plan sheet 9.1 has been revised to include the above condition. To ensure future
compliance, this condition of approval will also be incorporated into the performance
agreement for the Final PUD approval. Based on the above findings, this condition will be met.
14. On the final plat, the applicant shall dedicate public slope easements for any fills or
cuts that extend beyond the public right-of-way. The final plat shall be consistent with
the approved PEPI plans.
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As addressed in the written statement, the applicant acknowledges that if any cuts or fills
extend beyond the public right-of-way, additional public slope easements will be dedicated. The
final plat will also be consistent with the approved PEPI plans. To ensure future compliance, this
condition of approval will be incorporated into the performance agreement for the Final PUD
approval. Based on the findings above, this condition will be met.
15. The following restriction shall be shown on the final plat, “No building, structure, tree
or other obstruction shall be placed or located on or in a Public Utility Easement.”
As addressed in the written statement, the applicant acknowledges that this note will be placed
on the final plat. To ensure future compliance, this condition of approval will also be
incorporated into the performance agreement for the Final PUD approval. Based on the
findings above, this condition will be met.
16. The Final PUD site plans shall include a note which indicates that the configuration
and size of public improvements will be subject to review and approval by the City
Engineer in accordance with procedures in Eugene Code Chapter 7 for Privately
Engineered Public Improvements during the PEPI permit process.
Site Plan sheet 9.1 has been revised to include the above described note; therefore, this
condition has been met.
17. The applicant shall provide documentation that EWEB has received a financial
guarantee, ensuring water will be provided to each lot in the plat, prior to final plat
approval.
The applicant has indicated that documentation verifying EWEB has received a financial
guarantee ensuring water can be provided for the site will be submitted prior to final plat
approval. To ensure future compliance, this condition of approval will also be incorporated into
the performance agreement for the Final PUD approval. Based on the findings above, this
condition will be met.
18. An updated site plan, depicting a vision clearance area at the intersection of Spring
Boulevard and Frontage Road will be required at the time of Final PUD approval.
Site plan sheet 3.3 has been revised to depict a vision clearance area at the proposed
intersection of Spring Boulevard and Frontage Road; therefore, this condition has been met.
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19. At the time of site development, the applicant shall conform to the source control
standards in the current Stormwater Management Manual for any used identified in
EC 9.6795(2)(a)-(h).
Site plan sheet 6.0 has been revised and the above condition has been added as a note. To
ensure future compliance, this condition of approval will also be incorporated into the
performance agreement for the Final PUD approval. Based on the findings above, this condition
will be met.
20. Public stormwater improvements shall be designed and constructed in accordance
with the Privately Engineered Public Improvement (PEPI) process and the Public
Improvements Design Standard (PIDS) Manual.
Site plan sheet 6.0 has been revised and the condition has been added as a note. Public
stormwater improvements will be reviewed and approved through the PEPI process. To ensure
compliance at the time of development, this condition of approval will be incorporated into the
performance agreement for the final PUD approval. Based on the findings above, this condition
will be met.
21. The Final PUD site plans shall include a table that lists all buildings proposed for height
increase and the amount of height increase for each building, similar to the table
shown in the applicant’s submitted Multi-Family Standards Supplement dated
September 9, 2020.
Site plan sheet 3.1-A has been revised to include a table with all buildings proposed for a height
increase and the amount of height increase of each building; therefore, this condition has been
met.
22. The Final PUD site plans shall include details on all bicycle parking enclosures and
demonstrate consistency with all applicable requirements of EC 9.6105 Bicycle Parking
Standards.
Site plan sheet 13.0 has been revised to include details on all bicycle parking enclosures and
demonstrates consistency with EC 9.6105; therefore, this condition has been met.
23. The following note shall be added to the Final PUD site plans: “Building elevations are
conceptual only. Compliance with Building Articulation standards at EC 9.5500(7) will
be confirmed at time of building permit review.”
Site plan sheet 13.0 has been revised to include the above condition as a note; therefore, this
condition has been met.
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24. The Final PUD site plans shall include a note that all landscaping in the multi-family
area must demonstrate consistency with all applicable landscaping standards at EC
9.6205 through 9.6255 as part of the building permit process.
Site plan sheet 12.0-A has been revised to include the above condition as a note; therefore, this
condition has been met.
25. The Final PUD site plans shall include the following note: “Prior to planting street
trees, the applicant shall obtain a Street Tree Planting Permit from the Urban Forestry
Department.”
Site plan sheet 12.0-A has been revised to include the above condition as a note; therefore, this
condition has been met.
26. The Final PUD site plans shall include the following note: “Compliance with the
Common Open Space standards at EC 9.5500(9)(a) will be ensured at time of building
permit.”
Site plan sheet 3.0 has been revised to include the above condition as a note; therefore, this
condition has been met.
27. The Final PUD site plans shall be modified to clearly delineate pedestrian paths
leading to the entrances of all bicycle storage facilities and trash enclosures,
consistent with EC 9.6730(2)(c).
Site plan sheets 3.0 and 3.1 have been revised to show pedestrian paths to the bicycle storage
facilities and trash enclosures. Sheet 3.0 also includes the above condition as a note; therefore,
this condition has been met.
28. Prior to the issuance of any occupancy permit for the proposed development, the
applicant shall provide information which demonstrates that recycling and garbage
areas comply with EC 9.6740 Recycling and Garbage Screening.
The applicant has acknowledged and agreed to this condition and the requirement for
compliance with EC 9.6740. To ensure future compliance, this condition of approval will also be
incorporated into the performance agreement for the Final PUD approval. Based on the
findings above, this condition will be met.
Section 2 – Tentative Subdivision Evaluation (ST 21-6)
In accordance with EC 9.8515, the Planning Director shall approve, conditionally approve, or
deny the Tentative Subdivision application based on compliance with the listed criteria. Those
criteria are provided below (in bolded text), including findings addressing compliance with
each.
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EC 9.8515: Subdivision, Tentative Plan Approval Criteria – General.
(1) The proposed subdivision complies with all of the following, unless specifically exempt
from compliance through a code provision applicable to a special area zone or overlay zone:
(a) EC 9.2000 through 9.4170 regarding lot dimensions and density requirements for the
subject zone and overlay zone. Within the /WR Water Resources Conservation Overlay
Zone, no new lot may be created if more than 33% of the lot, as created, would occupy
either:
1. The combined area of the /WR conservation setback and any portion of the Goal 5
Water Resource Site that extends landward beyond the conservation setback; or
2. The /WQ Management Area.
Regarding density, EC Table 9.2750 prescribes no minimum net density and a maximum net
density of 14 units per acre for properties in the R-1 zone. The Metro Plan Policy A.9 (page III-A8) indicates a density of 10 dwelling units per acre as appropriate for this area. Additionally, the
density section of the South Hills Study (SHS) further limits this site to 5 units per acre. As
discussed and concluded by the Hearings Official for the Tentative PUD approval, the proposed
development, with 372 multi-family units clustered on the western 1/3 of the site and 2 singlefamily homes located in the other 2/3 of the site, has a gross density of 5 units per acre. This is
consistent with the density limitation set forth in the SHS and otherwise complies with
maximum density established by the applicable R-1 zone.
Regarding lot dimension standards in EC Table 9.2760 Residential Zone Lot Standards, as
proposed, Lots 1 through 7 all exceed the maximum lot size of 13,500 square feet for R-1
residential lots. The Hearings Official, in her April 22, 2021 decision, approved the proposed
flexibility in lot design since these lots are intended to encompass large areas of land around
the multi-family buildings which include the parking areas for the building clusters, adjacent
landscaped areas and protected Goal 5 areas. In the Forest Management Area, two singlefamily lots are intended to act as a forest manager’s residence for each lot. The large proposed
lot sizes are intended to preserve a majority of the site in its natural condition, which is
supported by the intended flexibility for PUDs noted at EC 9.2761(1)(c), as well as the allowed
maximum lot size exceptions at EC 9.2761(5)(d). This proposal is consistent with the approved
PUD, and the applicant’s subdivision plans demonstrate compliance with approved lot
dimension requirements.
None of the proposed lots are occupied by more than 33% of a /WR Conservation Area, Goal 5
Water Resource Site, or /WQ Management Area.
Based on the above findings, this criterion is met.
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(b) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public Ways.
Regarding EC 9.6805 Dedication of Public Ways, it was concluded in the Hearings Official’s
decision for the approved Tentative PUD that the applicant’s proposed street classifications and
street widths complied with the standards identified in EC Table 9.6870 and no additional rightof-way dedication or special setback was required beyond what was proposed.
Regarding EC 9.6810 Block Length, it was concluded in the Hearings Official’s decision for the
approved Tentative PUD that an exception to the 600-foot maximum block length standard was
warranted due to a combination of existing physical conditions pursuant to EC 9.6810(1).
Regarding EC 9.6815 Connectivity for Streets, it was concluded in the Hearings Official’s
decision for the approved Tentative PUD that an exception to the requirements to provide
connections to multiple abutting undeveloped or partially developed properties and to
adjacent City parklands was granted pursuant to EC 9.6815(2)(g). Otherwise, it was determined
that the proposed development complies with the remaining standards.
Regarding EC 9.6820 Cul-de-Sacs Turnarounds, EC 9.6830 Intersections of Streets and Alleys and
EC 9.6835 Public Accessways, it was concluded in the Hearings Official’s decision for the
approved Tentative PUD that these standards were met, with the exceptions noted below. As
the proposed subdivision is consistent with the Tentative PUD, the applicant has demonstrated
compliance with these standards (also as detailed in the Public Works referral response for this
application (dated November 23, 2021).
Regarding EC 9.6840 Reserve Strips, it was concluded in the Hearings Official decision for the
approved Tentative PUD that the applicant’s proposal to create a 1-foot reserve strip along the
terminus of Brackenfern Road until it is developed north of the subject property was consistent
with the required standard. To ensure compliance with the approved Tentative PUD as part of
the subsequent final plat process, the following condition is warranted:
The applicant shall create a 1-foot reserve strip along the northerly margin of
Brackenfern Road. The reserve strip shall be noted on the final plat as a 1-foot Reserve
Strip “A” and shall be conveyed to the City on a standard City form which shall be
subject to review, approval and concurrent recording with the final plat.
Based on the above findings and condition, the development will comply with this standard.
Regarding EC 9.6845 Special Safety Standards and EC 9.6850 Street Classification Map, it was
concluded in the Hearings Official’s decision for the approved Tentative PUD that these
standards were met. As the proposed subdivision is consistent with the Tentative PUD, the
applicant has demonstrated compliance with these standards.
Regarding EC 9.6855 Street Names, at the time of the Tentative PUD approval, the applicant
proposed place-holder names of “Road A” and “Frontage Road” for public streets within the
development. On the site plans submitted for Final PUD and Tentative Subdivision applications,
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the applicant proposes the street names of “West Bloomberg Road” and “Laurel Ridge Drive”.
Laurel Ridge Drive was previously approved by the Lane Council of Governments’ Road Naming
Committee. However, the Road Naming Committee recommends a replacement of “West
Bloomberg Road” due to its similarity with an existing street name in the general vicinity. Based
on the above findings, the following condition is warranted:
Prior to final plat approval, an approved alternate street name to replace “West
Bloomberg Road” shall be obtained from the Regional Road Naming Committee.
Regarding EC 9.6860 Street Rights-of-Way Map, it was concluded in the Hearings Official’s
decision for the approved Tentative PUD that the proposal does not amend the right-of-way
map. As the proposed subdivision is consistent with the Tentative PUD, the applicant has
demonstrated compliance with this standard.
Regarding EC 9.6870 Street Width, it was concluded in the Hearings Official’s decision for the
approved Tentative PUD that the proposed street widths complied with standard. As the
proposed subdivision is consistent with the Tentative PUD, the applicant has demonstrated
compliance with this standard.
Regarding EC 9.6873 Slope Easements, it was concluded in the Hearings Official’s decision for
the approved Tentative PUD that future slope easements were required at the time of PEPI
review and final plat. A condition of approval (#14) of the approved Tentative PUD requires the
dedication of public slope easements for any fills or cuts that extend beyond the public right-ofway on the final plat. To ensure future compliance, this condition of approval will be
incorporated into the performance agreement for the Final PUD approval.
Regarding EC 9.6875 Private Street Design, it was concluded in the Hearings Official’s decision
for the approved Tentative PUD that these standards do not apply since no private streets are
proposed.
Public Works referral comments, which are available in the application file and incorporated
herein by reference, provide a detailed evaluation of each of the standards discussed above.
Consistent with the findings above, those comments confirm that all standards are either met
or are inapplicable.
Based on the above findings and conditions of approval, this criterion is met.
(c) EC 9.6500 through EC 9.6505 Public Improvement Standards.
Regarding EC 9.6500 Easements (Public), this section authorizes the City to require dedication
of easements for public utilities and access under certain circumstances. This section also notes
prohibited obstructions within public easements. Public Works staff is unaware of the need for
any additional on-site public easements other than those already proposed to address present
or future public wastewater or public stormwater needs for development of the area. Based on
these findings, the proposed subdivision complies with this standard.
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Regarding 9.6505 Improvement Specifications, this section requires that all public
improvements be designed and constructed in accordance with adopted plans and policies, as
well as the procedures, standards, and specifications of EC Chapter 7. The public improvement
standards in EC Chapter 7 also require the developer to enter into an agreement establishing
installation and maintenance responsibilities for street trees in accordance with the standards
in EC 7.280. Additionally, all developments are required to be served by and implement
infrastructure improvements including water, sewage, streets, street trees, streetlights,
sidewalks, access ways, and stormwater drainage. To ensure compliance with EC 9.6505, the
following conditions are warranted:
Prior to final plat approval, a PEPI permit shall be issued for the construction of public
improvements. In lieu of a PEPI permit, a bond or other financial instrument
guaranteeing the construction of public improvements shall be submitted by the
applicant and accepted by the City Engineer.
The applicant shall submit a street tree agreement application with a street tree plan to
the City Urban Forester. The applicant will be required to submit a financial guarantee
ensuring street trees will be planted and maintained in accordance with applicable EC
7.280 requirements. The applicant shall obtain an approved street tree agreement prior
to final plat approval.
1) Water: As concluded in the Hearings Official’s decision for the approved Tentative PUD,
water service for the proposed development must be provided in accordance with Eugene
Water and Electric Board (EWEB) policies and procedures. Tentative PUD condition of approval
(#17) that requires the applicant to provide documentation that EWEB has received a financial
guarantee, ensuring water will be provided to each lot in the plat, prior to final plat approval.
To ensure future compliance, this condition of approval will be incorporated into the
performance agreement for the Final PUD approval; therefore, this condition will be met.
2) Wastewater: This standard requires all developments to be served by wastewater sewage
systems of the City, in compliance with the provisions of EC Chapter 6. As concluded in the
Hearings Official’s decision for the approved Tentative PUD, the applicant’s proposed
wastewater system conceptually complies with applicable sewage specifications, subject to a
more detailed review during the PEPI permit process.
3) Streets & 4) Sidewalks: EC 9.6505(3)(a) and (b) requires all streets in and adjacent to the
development site to be paved and graded to the width specified in EC 9.6870 and improved
according to adopted standards and specifications pursuant to EC Chapter 7, unless such streets
have already been paved to that width. The improvements are to include drainage, curbs &
gutters, sidewalks, street trees and streetlights. As concluded in the Hearings Official’s decision
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for the approved Tentative PUD, the applicant’s proposed street improvements demonstrate
conceptual compliance with these standards, subject to a more detailed review during the PEPI
permit process. As the proposed subdivision is consistent with the approved Tentative PUD,
these standards are met.
5) Bicycle Paths and Accessways: As concluded in the Hearings Official’s decision for the
approved tentative PUD, the development site is not adjacent to a cul-de-sac or to a developed
site with an accessway that connects to this development site. The development site is
bordered on its northeast, east and south by city-owned park land. The Hearings Official
determined that a requirement to construct and dedicate a 10-foot-wide paved accessway to
the abutting undeveloped public park land would be out of proportion to the impact of the
development. Based on the above findings, EC 9.6835 does not require a public connection to
the adjacent park lands, therefore the proposed subdivision complies with this standard.
Public Works referral comments, which are available in the application file, provide a more
detailed evaluation of each of the standards discussed above. The comments confirm that all
applicable standards are met.
Based on the above findings and conditions, the proposed subdivision complies with the
applicable standards under EC 9.6800 through 9.6805.
(2) Approval does not impede the future best use of the remainder of the property under
the same ownership or adversely affect the development of the remainder or any adjoining
land or access thereto, based on the provisions of this land use code. For subdivisions
involving phasing, it shall be demonstrated that each sequential phase will maintain
consistency with the provisions of EC 9.8515 Tentative Subdivision Approval Criteria –
General.
The approved Tentative PUD included the entire development site and a proposed phasing
plan. The entire site consists of an area to be developed as multi-family housing with open
space, an area preserved as Forest Management Area and two single-family lots. There is no
portion of the property that can be further developed in the future, therefore future use will
not be impeded. Adjoining land is either owned by the City of Eugene, developed with singlefamily housing, or is undeveloped with the ability to connect to other streets in the area.
Previous findings and requirements regarding street connectivity and public street
improvements, at EC 9.8515(1)(b) and (c) confirm there will be no adverse effects related to the
development of this property. Therefore, the proposal will not impede future development of,
or access to, adjoining land.
Based on these findings, this criterion is met.
(3) Any existing improvements on the proposed lots are consistent with the provisions of
this land use code.
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The only existing improvements on the property are public utilities, which are consistent with
provisions of the land use code, therefore this criterion is met.
(4) The proposed subdivision will be consistent with the property’s designation in the
comprehensive plan and applicable adopted plan policies as reflected in the sections
beginning at EC 9.9500.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, the applicant’s
proposal demonstrated conformance with applicable policies of the Metro Plan, the Laurel Hill
Plan and the South Hills Study. Approval of the Tentative PUD was based in part on how the
proposed development was shown to be consistent with applicable policies from these adopted
plans (and which are identical to those codified EC 9.9500). As the proposed subdivision is
consistent with the approved Tentative PUD, and there are no other additional policies at EC
9.9500 that are found to be applicable as mandatory approval criteria in this case, this criterion
is met.
(5) The proposed subdivision will:
(a) Not result in unreasonable risk of fire, flood, geological hazards, or other public
health and safety concerns;
As concluded in the Hearings Official’s decision for the approved Tentative PUD, the
development proposal will not result in unreasonable risk of fire, flood, geological hazards, or
other public health and safety concerns. As the proposed subdivision is consistent with the
approved PUD, this criterion is met.
(b) Provide adequate transportation systems, water supply, sewage disposal, drainage,
and other public utilities;
The proposed subdivision is in substantial conformance with the approved tentative PUD.
Therefore, previous findings and conditions of approval regarding public street standards and
other public infrastructure improvements under EC 9.8515(1)(b) and (1)(c) are incorporated
herein by reference and provide evidence that the proposed subdivision satisfies this criterion.
(c) Not hamper the adequate provision of publicly owned open space for recreation
needs.
As concluded under PUD criterion EC 9.8320(8) in the Hearings Official’s decision for the
approved Tentative PUD, approximately 1/3 of the developed portion of the site is preserved as
open space, as well as almost 60 acres of Forest Management Area. With the site’s proximity to
the City’s ridgeline park system, the residents of this development will have sufficient usable
recreation areas and open space available to them that is convenient and safely accessible. As
the proposed subdivision is consistent with the approved Tentative PUD, this criterion is met.
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(6) The proposed subdivision provides safe, convenient, and direct bicycle and pedestrian
access to nearby and adjacent residential areas, transit stops, neighborhood activity centers,
commercial areas, and employment and industrial areas, and provides safe, convenient, and
direct transit circulation, provided the city makes findings to demonstrate consistency with
constitutional requirements. “Nearby” means uses within 1/4 mile that can reasonably be
expected to be used by pedestrians, and uses within 2 miles that can reasonably be expected
to be used by bicyclists.
As concluded under PUD criterion EC 9.8320(5) in the Hearings Official’s decision for the
approved Tentative PUD, the proposed public sidewalks and streets of the development
demonstrate compliance with the requirement to provide pedestrian bicycle and transit
circulation to adjacent and nearby attractive features. As the proposed subdivision is consistent
with the approved PUD, this criterion is met.
(7) The proposed subdivision is designed and sited such that roads, infrastructure, utilities,
and future development of proposed lots will minimize impacts to the natural environment
by addressing the following:
(a) Protection of Natural Features.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, the applicant
has preserved significant natural features through the use of open space conservation areas in
the clustered residential development area and an extensive Forest Management Area (FMA).
The Hearings Official concluded the proposal minimizes the impact to the natural environment
by avoiding unnecessary disruption of attractive natural features and vegetation and by
protecting the area designated for open space, consistent with the requirements of this
criterion.
The site includes Goal 5 riparian and wetland areas protected by the /WR overlay zone
regulations. Since the proposal includes Road A crossing two protected wetland areas, a
Standards Review application (SDR 18-3) was also included and approved concurrently with the
Tentative PUD. The Hearings Official determined the proposed road crossings satisfied all
applicable development standards set forth in EC 9.4980, which additionally protects the
wetland natural features on the site.
As the proposed subdivision is consistent with the approved Tentative PUD and Standards
Review, this criterion is met.
(b) Tree Preservation. The proposed project shall be designed and sited to preserve
significant trees to the greatest degree attainable or feasible, with trees having the
following characteristics given the highest priority for preservation:
1. Healthy trees that have a reasonable chance of survival considering the base
zone or special area zone designation and other applicable approval criteria;
2. Trees located within vegetated corridors and stands rather than individual
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isolated trees subject to windthrow;
3. Trees that fulfill a screening function, provide relief from glare, or shade
expansive areas of pavement;
4. Trees that provide a buffer between potentially incompatible land uses;
5. Trees located along the perimeter of the lot(s) and within building setback
areas;
6. Trees and stands of trees located along ridgelines and within view corridors;
7. Trees with significant habitat value;
8. Trees adjacent to public parks, open space and streets.
9. Trees along water features.
10. Heritage trees.
As discussed in the Hearings Official’s decision for the approved Tentative PUD, the applicant
proposes a Tree Preservation and Replacement Plan for the 37.49-acre development area and a
Forest Management Plan (FMP) for the 59.80-acre FMA. Trees to be removed are in or adjacent
to construction areas associated with the development. The areas proposed for residential
construction have been located to minimize impacts to the Goal 5 resource areas and, to the
extent feasible, in the less steeply sloped areas of the site. The FMP includes City review and
approval for the removal of any trees with the exception of the trees within the two singlefamily sites, trees within the utility easements that cross the FMA, and trees on the perimeter
of the site removed as necessary to install security fencing. Trees are proposed to be removed
along the west property line adjacent to the Ribbon Trail, and no significant trees were
identified in that location. The applicant’s tree survey identified no heritage trees on the site.
The Hearings Official concluded:
Given the property’s residential zoning and the applicant’s concerted effort to cluster
the development on the western third of the site in order to maximize the preservation
of eastern two-thirds, the development has been designed and sited to preserve
significant trees to the greatest degree attainable or feasible.
As the proposed subdivision is consistent with the approved Tentative PUD, and based on
compliance with the conditions of approval related to tree preservation as previously discussed,
this criterion is met.
(c) Restoration or Replacement.
2. For areas included on the city’s acknowledged Goal 5 inventory, any loss of
natural features shall be consistent with the acknowledged level of protection
provided for the resource.
As discussed in the Hearings Official’s decision for the approved tentative PUD, the applicant
proposes a Tree Preservation and Replacement Plan for the residential development area and
FMP for the 59.80-acre FMA. Proposed landscaping within the common areas of the
residentially developed area will meet the standards for L-1 Basic Landscape, L-2 Low screen
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Landscape and L-3 High Screen Landscape. The FMA is proposed as a protected conservation
area to remain undeveloped. The applicant proposed an FMP for this area, with the intent to
restore this area with a full canopy of native trees in diverse stands. The FMP requires updates
to the plan every 5 years with City review and approval. The Hearing Official found that as it is
proposed, the FMP will encourage active forest management of the site in the future while
providing a framework for how trees are assessed for removal and achieving the goal of
restoring the site to a full canopy of healthy native trees.
The Hearings Official found that given the property’s residential zoning and the applicant’s
concerted effort to cluster the development on the western third of the site to maximize the
preservation of the eastern two-thirds of the site, the development was designed and sited to
preserve significant trees and encourage restoration to the greatest degree attainable or
feasible. The Hearings Official found the proposed FMP and proposed landscaping and
preservation plans for the clustered development area protected the natural features on the
site and provided for site preservation and restoration in compliance with EC 9.8320(4)(a)-(c).
The Hearings Official included 9 conditions of approval related to the FMA and FMP and these
will be incorporated into the performance agreement for the Final PUD (or otherwise as notes
on the approved Final PUD site plans) to further ensure compliance with the established tree
preservation and restoration requirements for this development.
Based on the above findings, the proposed subdivision is consistent with the approved
tentative PUD; therefore, this criterion is met.
(d) Street Trees. If the proposal includes removal of any street tree(s), removal of those
street tree(s) has been approved, or approved with conditions according to the process at
EC 6.305 of this code.
As identified in the Hearings Official’s decision for the approved Tentative PUD, the proposed
development does not explicitly involve the removal of existing trees located within existing
public rights-of-way. If trees are removed (including technical fells based on impacts to critical
root zones), removal of trees will be authorized through the PEPI process, along with payment
of any applicable appraised values according to the permit and replacement requirements of EC
6.305. As the proposed subdivision is consistent with the approved Tentative PUD, this criterion
is met.
(8) On R-1 zoned property, if the subdivision results in a lot greater than 13,500 square feet
in size based on EC 9.2761(5)(b) the application shall indicate the location of lot lines and
other details of layout that show future division of the lot may be made without violating the
requirements of this land use code and without interfering with the orderly extension of
adjacent streets, bicycle paths, and accessways. If the planning director deems it necessary
for the purpose of future land division, any restriction of buildings within future street,
bicycle path, and accessway locations shall be made a matter of record in the tentative plan
approval.
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As discussed in the Hearings Official’s decision for the approved Tentative PUD, Lots 1 through
7 exceed the maximum lot size of 13,500 square feet for R-1 residential lots. The Hearings
Official found the large proposed lot sizes are intended to preserve a majority of the site in its
natural condition, which is supported by the intended flexibility for PUDs as noted at EC
9.2761(1)(c) as well as the allowed maximum lot size exceptions at EC 9.2761(5)(d). As the
proposed subdivision is consistent with the approved Tentative PUD, this criterion is met.
(9) As far as is practicable, lot side lines shall run at right angles to the street upon which the
lots face, except that on curved streets they shall be radial to the curve.
The proposed lot configuration is consistent with the approved Tentative PUD. Given the
significant slopes and terrain throughout the subject property, the corresponding street
configuration consists mostly of curved streets. Lot lines are radial to the curvature of adjacent
streets, as far as is practicable. Based on these findings, this criterion is met.
(10) The proposed subdivision complies with all of the following:
(a) EC 9.6706 Development in Flood Plains through EC 9.6709 Special Flood Hazard
Areas – Standards.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, these standards are
not applicable because the proposed development site is not located within a Special Flood Hazard
Area.
(b) EC 9.6710 Geological and Geotechnical Analysis.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, the subject
property is exempt from the above criterion. However, an applicable South Hills Study policy
(SHS) requires “adequate review of both on-site and off-site impact of any development by a
qualified engineering geologist”. The applicant submitted a Geotechnical Investigation and
Geological reports (dated June 29, 2020), a Geotechnical Engineering Report (dated August 1,
2018) and a Technical Memorandum (dated July 30, 2019). Based on referral comments
provided by City Public Works staff and Lane County Transportation Planning staff, the Hearings
Official found that the applicant’s Geotechnical Investigation and Geological reports adequately
reviewed both on-site and off-site impacts of the proposed development, in compliance with
this SHS recommendation.
As discussed previously, a condition of approval (#1) of the approved Tentative PUD requires a
geotechnical analysis from a certified engineer for all subsequent applications for Privately
Engineered Public Improvement (PEPI) permits, building permits, site development permits for
construction of infrastructure, and building permits for residences on individual lots. As noted
previously, this condition of approval will be incorporated into the performance agreement for
the Final PUD approval to ensure compliance at the time of future permitting and development.
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Based on the above findings, condition of approval and future permit requirements, this
criterion is met.
(c) EC 9.6730 Pedestrian Circulation On-Site.
These standards are not applicable because they are specific to institutional, office,
commercial, and industrial developments.
(d) EC 9.6735 Public Access Required.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, it was determined
that the PUD complies with the criterion. As the proposed subdivision is consistent with the
approved PUD, it therefore complies with these standards.
(e) EC 9.6750 Special Setback Standards.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, and further
confirmed in referral comments from Public Works staff, the proposed streets comply with
applicable right-of-way width requirements. Therefore, no special setbacks are required for
future right-of-way or public utility easements and the proposed subdivision meets these
standards.
(f) EC 9.6775 Underground Utilities.
As noted in the applicant’s narrative, all new utility services within the proposed subdivision will
be placed underground, consistent with the approved PUD and the applicable code standards.
(g) EC 9.6780 Vision Clearance Area.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, condition of
approval (#18) required the applicant to revise the site plans to depict a vision clearance area at
the proposed intersection of Spring Boulevard and the proposed “Frontage Road”. As discussed
in Section 1 (Final PUD Evaluation) of this decision, Sheet 3.3 of the applicant’s site plans has
been revised to show no existing or proposed visual obstructions that would pose a hazard to
the traveling public, therefore this criterion has been met.
(h) EC 9.6791 through 9.6797 regarding stormwater flood control, quality, flow control
for headwaters area, oil control, source control, easements, and operation and
maintenance.
As concluded in the Hearings Official’s decision for the approved Tentative PUD, all standards in
EC 9.6791 through 9.6797 were met. A more detailed analysis can be found in the Public Works
referral comments regarding these standards. As the proposed subdivision is consistent with
the approved Tentative PUD, the proposed subdivision also complies with these standards.
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(i) The proposed subdivision complies with other applicable development standards for
features explicitly included in the application.
As discussed in the Hearings Official’s decision for the approved Tentative PUD, regarding
building heights, the applicant requested increased building heights for 9 apartment buildings
and 19 townhomes due to the significant slopes on the site. The Hearings Official found that the
applicant’s request met the criteria (EC Figure 9.0500) which provides for an additional 10 feet
of height on sites with significant grade changes. The Hearings Official approved the Tentative
PUD with a condition to include a table on the final plans that described each building and
amount of additional building height they were approved for. Because the required table is
included on the final plans, the proposed subdivision is consistent with the approved Tentative
PUD.
The Hearings Official’s decision for Tentative PUD also included a decision for a concurrent
Adjustment Review application (ADA 20-28), which included adjustments to five multi-family
development standards as follows:
EC 9.5500(4)(b) Minimum and Maximum Building Setbacks – Street Frontage
EC 9.5500(5) Building Orientation and Entrances
EC 9.5500(6) Building Mass and Façade
EC 9.5500(10) Block Requirements
EC 9.5500(12)(c) Vehicle Parking
The Hearings Official determined that the proposed adjustments to the multi-family standards
satisfied all applicable approval criteria and approved the Adjustment Review application.
The proposed subdivision is consistent with the approved Tentative PUD and Adjustment
Review. Given this fact, the standards under this criterion were previously addressed, reviewed,
and approved by the Hearing Official’s decision. Based on these findings, the proposed
Tentative Subdivision complies with this criterion.
(11) The proposal complies with the Traffic Impact Analysis Review provisions of EC 9.8650
through 9.8680 where applicable.
As concluded in the Hearings Official’s decision for the approved Tentative PUD and associated
Traffic Impact Analysis (TIA 18-4), the Hearing Official agreed that a Traffic Impact Analysis was
required due to the development projecting to generate 151 AM peak hour trips and 189 PM
peak hour tips. The Hearings Official found that the staff report correctly evaluated the
applicant’s submitted TIA against each of the applicable approval criteria and thereby
incorporated the staff report analysis, findings and recommended conditions of the TIA into the
decision. Based on the incorporated analysis and findings, and subject to compliance with the
conditions of approval (#37-40 in the Hearings Official’s decision), the TIA satisfies all applicable
approval criteria; therefore, this criterion is met.
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(12) For applications intended to implement an approved tentative or final planned unit
development for the site:
(a) The proposed subdivision is consistent with the approved planned unit development
plan;
As discussed throughout this evaluation, the proposed tentative subdivision is consistent with
the approved PUD and this requirement is met.
(b) If full compliance with a tentative subdivision criterion in this section would cause an
inconsistency between the tentative subdivision plan and an approved tentative or final
planned unit development for the site, the city shall require compliance with that
subdivision criterion only to the extent that it can do so without creating the
inconsistency.
This requirement is not applicable because the proposed subdivision is consistent with the
approved PUD.

Decision
Based on the available information and evidence, and based on the preceding findings of
compliance with applicable approval criteria and standards, the Final PUD and Tentative
Subdivision is APPROVED with the following conditions:
1. The applicant shall create a 1-foot reserve strip along the northerly margin of
Brackenfern Road. The reserve strip shall be noted on the final plat as a 1-foot
Reserve Strip “A” and shall be conveyed to the City on a standard City form which
shall be subject to review, approval and concurrent recording with the final plat.
2. Prior to final plat approval, an alternate street name to replace “West Bloomberg
Road” shall be obtained from the Regional Road Naming Committee.
3. Prior to final plat approval, a PEPI permit shall be issued for the construction of
public improvements. In lieu of a PEPI permit, a bond or other financial instrument
guaranteeing the construction of public improvements shall be submitted by the
applicant and accepted by the City Engineer.
4. The applicant shall submit a street tree agreement application with a street tree
plan to the City Urban Forester. The applicant will be required to submit a financial
guarantee ensuring street trees will be planted and maintained in accordance with
applicable EC 7.280 requirements. The applicant shall obtain an approved street tree
agreement prior to final plat approval.
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Approved By

Gabe Flock, Principal Planner, for the Eugene Planning Director

12/9/2021
Date

INFORMATIONAL ITEMS | POST APPROVAL | ATTACHMENTS
The following informational items are provided for the applicant’s benefit:
Public Works Informational Items:
•

A plat-check fee will be required at the time of final plat application. These fees are
subject to change; plat-check fees will be determined according to the fee schedule in
effect when the final plat application is submitted.

•

A current title report must be submitted with the final plat. The final plat must show all
easements listed in the title report, and interest-holders must sign the Declaration or
submit concurrences.

•

All City liens and assessments must be paid prior to final plat approval.

•

Taxes for the current year must be paid prior to recording of the final plat. The
applicant should contact the Lane County Surveyor’s Office to make arrangements.

•

The final plat must show the relationship between the property boundary and right-ofway centerline monuments.

•

The following restriction will be required to be shown on the final plat in accordance
with EC 9.6500(3): “No building, structure, tree or other obstruction shall be placed or
located on or in a Public Utility Easement.”

•

An Engineering and Construction agreement is required for the private construction of
public improvements and must be submitted when the construction plans are
submitted for review and approval. The configuration and size of the public
improvements shall further be subject to approval by the City Engineer upon review of
the design and supporting analysis prepared by the applicant’s engineer.

For further information, contact Nathan Scheib at 541-682-5264; NScheib@eugene-or.gov
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Eugene Building & permit Services Informational Items:
•

If at the time of development the Eugene/Springfield Fire Marshal (or the Fire Marshal’s
designee) determines that there is inadequate water supply, apparatus access, or both,
to the site for the development of one and two family dwellings that will be subject to
the Oregon Residential Specialty Code, the Eugene Building Official (or the Building
Official’s designee) may require compliance with one or more of the fire suppression or
fire containment Uniform Alternate Construction Standards set out at OAR 918-4800125(4) and (5).

For additional information, contact City of Eugene Building & Permit Services at 541-682-5086.
Eugene Water & Electric Board Informational Items:
•

The Eugene Water and Electric Board (EWEB) has provided a referral which lists
informational items, and states that several items will be required prior to the provision
of electric, water, and or Fiber services from EWEB. While not items that must be
addressed for approval under the Eugene Code, the items are no less important and are
certainly applicable.

For ease of reference, EWEB’s complete referral can be found in Attachment C.
Post Approval & Expiration
Pursuant to EC 9.7220, the Planning Director’s decision regarding these Type II applications is
effective on the 13th day after notice of the decision is mailed, unless appealed according to the
procedures in EC 9.7605. Pursuant to EC 9.7230, the conditions of approval must be fulfilled,
and the final plat approved and recorded within 36 months of the tentative approval effective
date, or the approval will be revoked, and the land division process must be repeated. Final
PUD site plans and a performance agreement are required in this instance, prior to final plat
approval.
This approval does not relieve the applicant of complying with other applicable code provisions
or Oregon Revised Statutes, which may otherwise govern the development of the subject
property.
Attachments
The following attachments are provided for ease of reference:
Attachment A:
Attachment B:
Attachment C:
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Attachment F

DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF EUGENE, OREGON
REQUEST FOR APPROVAL OF
PLANNED UNIT DEVELOPMENT
STANDARDS REVIEW
TRAFFIC IMPACT ANALYSIS
ADJUSTMENT REVIEW
Application File Name (Number):
LaurelRidge PUD (PDT 18-3/SDR 18-3/TIA 18-4/ARA 20-28)
Application Summary:
Request for approval of a tentative planned unit development (PUD), Standards Review, Traffic
Impact Analysis (TIA) and Adjustment Review for a clustered 372-unit multi-family residential
development with public streets, two single-family dwellings, associated infrastructure, wetland
preservation and conservation areas
Applicant/Owner:
Steve King, Environ-Metal Properties, LLC
Applicant’s Representatives:
Rick Satre, The Satre Group
Bill Kloos, Law Office of Bill Kloos, PC
Lead City Staff:
Nicholas R. Gioello, Associate Planner
The following findings and conclusions are based upon testimony presented at the public hearing
held on March 17, 2021 and all documents in the Eugene City planning file for the requested
LaurelRidge PUD/SDR/TIA/ARA submitted before the close of the record on April 7, 2021,
including testimony and documents submitted before, during and after the public hearing.
Conclusion:
The applicant’s request for approval of a residential planned unit development (PUD), Standards
Review, Traffic Impact Analysis (TIA) and Adjustment Review is approved, subject to the
following conditions:
Tentative Planned Unit Development (PDT 18-3)
1. A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure, and residences on
individual lots. The development proposed with each permit shall adhere to the
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recommended standards for design and construction as contained in the applicant's
submissions of the Geotechnical Investigation and Geological reports from June 29, 2020,
the Geotechnical Engineering Report from August 1, 2018 and the Technical Memorandum
from July 30, 2019.
2. The Final PUD plans shall include a note indicating that the existing slope inclinometers
shall remain, and readings will continue to be taken through Spring 2021 with documentation
provided as necessary for any related future permits for the construction of the proposed
Frontage Road.
3. Prior to issuance of occupancy permits for dwellings in Phase 1, in the area adjacent to
Everglade Avenue right-of-way and along the west boundary line adjacent to the Ribbon
Trail, a Forest Edge Planting consisting of 6 canopy trees, 6 understory trees, 6 shrubs and a
complete hydro-seeded ground cover of perennials, per each 1,000 square feet of area shall
be installed and maintained as part of the Forest Management Plan. All plantings shall be
native species. This requirement shall also be noted, with conceptual planting details
provided on the Final PUD plans.
4. The Final PUD site plans shall include the following conditions of approval as notes
related to tree preservation and replanting requirements for the areas of multi-family
development:
o All building permits for construction on the site shall include a site plan in compliance
with the approved tree preservation plan. The building permit submittal shall include
sufficient detail to verify that no more than 30 percent of the Critical Root Zones (CRZ)
of trees to be preserved will be impacted by construction activities on the lot, or a report
from a certified arborist verifying that the proposed construction activities can otherwise
be conducted in a manner that does not threaten the survival of the trees to be preserved.
The building permit shall include tree protection fencing to be erected at the perimeter of
the CRZ’s for all trees to be preserved (or an alternative location as approved by the
City).
o Protective fencing for trees identified to be preserved shall be installed, subject to
inspection by the City, prior to beginning any construction related activities. All
protective tree fencing shall remain in place until completion of all construction
activities; any relocation or removal of the protective fencing shall only occur with prior
approval by the City.
o No excavation, grading, material storage, staging, vehicle parking or other construction
activity shall take place within the identified tree protection areas without prior approval
by the City.
o The removal of trees indicated ‘to be removed’ is not required; removal may occur at the
applicant or future owners’ discretion.
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o All trees to be removed on the site shall be replaced with a minimum of one tree for every
tree removed. Replacement trees shall be non-invasive species, with a minimum caliper
of 2 inches for deciduous trees and a minimum height of 5 feet for coniferous trees and
planted in the same general area as depicted on the approved landscape plans. Planting,
watering and general maintenance of replacement trees shall be conducted by the
property owner in manner that ensures their establishment and long-term survival.
In the event that any tree planted on the site becomes severely damaged, diseased or dies,
it shall be replaced by a similar species of tree within the vicinity of the lost tree and in
accordance with the approved landscape plan.
5. The areas designated on the site plans as Forest Management Area shall be managed for
forestry uses consistent with the applicant’s proposed Forest Management Plan (submitted
February 4, 2021).
6. Forest Management Areas (shown in green) on the applicant’s tentative plans shall be
clearly indicated as being non-buildable open space areas on revised, Final PUD site plans
and any final plat creating the proposed Lots 6 and 7. The developable areas on these lots
shall be limited to the areas of potential construction impact as depicted on the tentative
plans (shown in white for the two proposed homesites, utilities, public improvements,
driveways and grading on Sheets 9.4 and 9.5).
7. Protective fencing is required at the boundary of impact areas along the edge of Forest
Management Areas, in association with the two homesites, the main east-west utility
corridor and any secondary utility runs elsewhere in the Forest Management Area (shown as
the boundary between green and white on the applicant’s tentative plans), to be installed
prior to, and for the duration of, any construction related activity within the depicted impact
areas. The protective fencing shall also be shown at these locations on revised, Final PUD
site plans. All protective tree fencing shall remain in place until completion of all
construction activities; the installation, and any relocation, removal, or modification of the
protective fencing shall require prior City approval. Protective fencing shall be that which is
typical for tree protection and erosion control purposes.
8. Any necessary permits for construction related activity, including development of the
proposed homesites, utility installation, public improvements and other site development,
shall include a detailed site plan showing the location, size and species of any trees to be
removed or otherwise impacted within and along the protective fencing boundary.
9. No excavation, grading, material storage, staging, vehicle parking or other construction
activity shall take place within the identified Forest Management Areas except as necessary
to conduct authorized tree inspection, inventory, management and removal or replanting
activity. Maintenance of previously installed logging roads is acceptable.
10. Tree removal within the designated Forest Management Areas shall be limited to the
following: removal of invasive and non-native species; and dead, fallen, dying, damaged or
otherwise unhealthy trees. Any trees proposed for removal within the Forest Management
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Areas beyond the designated areas of potential construction impact are subject to review and
approval of a tree removal and restoration plan (the 5-Year Plan) to ensure consistency with
these conditions of approval, prior to any tree removal activity.
11. Any proposed tree removal shall be accompanied by a site plan and written evaluation
(the 5-Year Plan) from a Certified Forester or Arborist showing the extent of tree removal
pursuant to these conditions of approval. The size, species and health/condition of the
tree(s) to be removed shall be shown, along with a replacement planting plan consistent with
the Forest Management Plan. The tree(s) to be replanted shall be replaced according to the
approved 5-Year Plan. Replacement trees shall be native species, and the planting, watering
and general maintenance of replacement trees shall be conducted by the property owner in
manner that ensures their establishment and long-term survival.
12. Any private, separately recorded CC&Rs, deed restrictions or covenants related to the
proposed Forest Management Plan and Areas may not conflict with conditions of approval
established in the Final PUD Performance Agreement or as notes on the approved Final
PUD site plans. In the event of any inconsistency or conflict, the City’s conditions of
approval shall prevail and govern activity related to construction or on-going management
of these areas.
13. The owner(s) of the Forest Management Area lots shall submit any proposed
amendments to the currently approved 5-Year Plan to the City for review and approval. Any
subsequent 5-Year Plan shall be submitted to the City for review and approval 60-days prior
to the expiration of the current 5-Year Plan. Failure on the part of the owner(s) to submit a
subsequent 5-Year Plan to the City for review and approval shall have the effect of
curtailing all Forest Management Plan activities in the Forest Management Areas until such
time that a new 5-Year Plan is submitted and approved by the City. A 5-Year Plan shall be
valid for 5 years from the date of City approval and shall expire thereafter.
14. On the final plat, the applicant shall dedicate public slope easements for any fills or cuts
that extend beyond the public right-of-way. The final plat shall be consistent with the
approved PEPI plans.
15. The following restriction shall be shown on the final plat, “No building, structure, tree
or other obstruction shall be placed or located on or in a Public Utility Easement.”
16. The Final PUD site plans shall include a note which indicates that the configuration and
size of public improvements will be subject to review and approval by the City Engineer in
accordance with procedures in Eugene Code Chapter 7 for Privately Engineered Public
Improvements during the PEPI permit process.
17. The applicant shall provide documentation that EWEB has received a financial
guarantee, ensuring water will be provided to each lot in the plat, prior to final plat approval.
18. An updated site plan, depicting a vision clearance area at the intersection of Spring
Boulevard and Frontage Road will be required at the time of Final PUD approval.
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19. At the time of site development, the applicant shall conform to the source control
standards in the current Stormwater Management Manual for any used identified in EC
9.6795(2)(a)-(h).
20. Public stormwater improvements shall be designed and constructed in accordance with
the Privately Engineered Public Improvement (PEPI) process and the Public Improvements
Design Standard (PIDS) Manual.
21. The Final PUD site plans shall include a table that lists all buildings proposed for height
increase and the amount of height increase for each building, similar to the table shown in
the applicant’s submitted Multi-Family Standards Supplement dated September 9, 2020.
22. The Final PUD site plans shall include details on all bicycle parking enclosures and
demonstrate consistency with all applicable requirements of EC 9.6105 Bicycle Parking
Standards.
23. The following note shall be added to the Final PUD site plans: “Building elevations are
conceptual only. Compliance with Building Articulation standards at EC 9.5500(7) will be
confirmed at time of building permit review.”
24. The Final PUD site plans shall include a note that all landscaping in the multi-family
area must demonstrate consistency with all applicable landscaping standards at EC 9.6205
through 9.6255 as part of the building permit process.
25. The Final PUD site plans shall include the following note: “Prior to planting street trees,
the applicant shall obtain a Street Tree Planting Permit from the Urban Forestry
Department.”
26. The Final PUD site plans shall include the following note: “Compliance with the
Common Open Space standards at EC 9.5500(9)(a) will be ensured at time of building
permit.”
27. The Final PUD site plans shall be modified to clearly delineate pedestrian paths leading
to the entrances of all bicycle storage facilities and trash enclosures, consistent with EC
9.6730(2)(c).
28. Prior to the issuance of any occupancy permit for the proposed development, the
applicant shall provide information which demonstrates that recycling and garbage areas
comply with EC 9.6740 Recycling and Garbage Screening.
Standards Review (SDR 18-3)
29. The applicant shall obtain an Erosion Prevention permit prior to the initiation of any
development activities in the Riparian Setback and Riparian Corridor as shown on the site
plans.
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30. Prior to Final PUD approval, the applicant shall submit a revised planting list that uses
species from the Native and Non-Native Plant List, Exhibit F to Ordinance No. 20351,
locating them in places identified as suitable by the Wetland Indicator Status and Site
Suitability information; or, the applicant shall provide analysis to demonstrate additional
characteristics such as soils and hydrology on the site that make each selected plan species
appropriate for its proposed location. Conceptual planting details shall also be shown on the
Final PUD site plans.
31. Prior to Final PUD approval, the applicant shall add the following note to the final site
plans: “Any areas within the Riparian Setback and Riparian Corridor shall be replanted
within 90 days of any clearing or vegetation removal activities.”
32. Prior to Final PUD approval, the applicant shall submit an updated site plan that shows
staging areas for heavy machinery that are located outside of the /WR conservation areas.
The site plan shall also depict how heavy machinery will access the “construction impact
area” and provide a written explanation of how impacts are being limited to the minimum
necessary to complete the work.
33. Prior to Final PUD approval, the following note shall be added to the site plans: “Heavy
machinery may only be used in the /WR conservation areas between June 15 and September
30 and will not be used outside of the area shown on this site plan for staging and access to
the ‘construction impact area’.”
34. Prior to Final PUD approval, the applicant shall add a note to the final site plans that
states, “Petroleum products, chemicals, or other deleterious materials used in the
construction process shall not be allowed to enter a stream or wetland that is within a /WR
conservation area.”
35. Prior to Final PUD approval, the applicant shall add a note to the final site plans that
states, “All lighting within the /WR conservation area shall meet the lighting standards
under EC 9.4980(8).”
36. Prior to Final PUD approval, the applicant shall submit a written statement that
confirms that the proposed street design complies with EC 9.4980(10)(d)- (f).
Traffic Impact Analysis (TIA 18-4)
37. Roadways proposed in Phase 1 of the PUD (the Frontage Road, Emergency Vehicle
Access and southerly portion of Road A) shall be designed and bonded before issuance of
any Phase 1 building permits. The Phase 1 roadways shall be constructed and accepted by
the City of Eugene and Lane County prior to occupancy of any units in Phase 1.
38. Roadways shown in Phase 2 of the PUD (the northly portion of Road A and
Brackenfern Road) shall be designed and bonded before issuance of any building permits for
the units identified in Phase 2. Phase 2 roadways shall be constructed and accepted by the
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City prior to the occupancy of any units identified in Phase 2.
39. Sidewalks shall be constructed concurrent with Privately Engineered Public
Improvements or Lane County Facility Permits as shown on the PUD site plans. Sidewalks
abutting Lots 1-5 may be constructed concurrent with development permits as required in
EC 7.385.
40. The applicant shall obtain a Lane County Facility Permit for the construction of the
Frontage Road and any other improvements as required. All improvements within Lane
County right of way are subject to applicable Lane County codes and standards.
A. Background
The applicant, Steve King, Environ-Metal Properties, LLC (applicant) submitted a tentative
Planned Unit Development (PUD) application for a 122-lot single-family residential subdivision
on the subject 98-acre property on July 26, 2018. 1 Following a public hearing on that application,
a city hearings official denied the application on November 21, 2019. Both the applicant and the
Laurel Hill Valley Citizens (LHVC) appealed that decision to the Eugene Planning Commission.
During the pendency of that appeal, the applicant invoked ORS 197.522, which allows an
applicant to offer an amendment or propose conditions of approval to make an application
consistent with the applicable criteria. 2
As explained in the staff report for the current proceeding, on January 6, 2020, the Planning
Commission considered four appeal issues and made the following determinations:
•
•

•
•

Issue 1 – The Planning Commission found the applicant properly invoked ORS 197.522
to amend the application.
Issue 2 – Pursuant to ORS 197.522, the Planning Commission established a time frame
for review of the applicant’s amended tentative PUD application, which initially required
the applicant to submit amended materials by June 30, 2020 and required the City to issue
final approval by December 30, 2020.
Issue 3 – The Planning Commission remanded the decision back to the Hearings Official
to hold a new public hearing and reopen the record to accept new evidence and argument
to the amended application.
Issue #4 – The Planning Commission placed both appeals by the applicant and the Laurel
Hill Valley Citizens neighborhood association on hold. 3

1

As explained by the applicant in a chronological overview, the subject property was annexed into the city in 2007.
The applicant submitted two earlier applications for PUD approval for the subject property and adjacent land in
2012 and 2015, both of which were denied. (See Bill Kloos, Applicant’s Written Summary of Proceedings, March 8,
2021.)
2
ORS 197.522 also allows the City to extend the time limitations of ORS 227.128, which otherwise require final
action on an application with 120 days, and to set a new timeline for local review and final decision.
3
The Planning Commission’s January 6, 2020 order states:
If the applicant or LHVC wish to appeal the Hearings Official's decision on remand, the applicant and/or
LHVC may, within the time limits outlined in EC 9.7655, amend their appeal statements to raise new issues
related to the Hearings Official's decision on remand.
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On October 13, 2020, the Planning Commission revised its January 6, 2020 order to set a new
final decision deadline of June 30, 2021.
Since the Planning Commission’s initial January 6, 2020 order, the applicant has substantially
revised its PUD request, and has now amended its application to request concurrent PUD,
Standards Review, Traffic Impact Analysis Review and Adjustment Review, for a clustered 372unit multi-family residential development with public streets, two single-family dwellings,
associated infrastructure, wetlands preservation and conservation areas.
Following public notice on the revised application, a public hearing on remand was held on
March 17, 2021. The public hearing began with the hearings official’s explanation of the hearing
process and the statutory and local procedural requirements for the hearing. 4 Following the
introductory explanation, Associate Planner Nicholas Gioello presented the planning staff’s
summary of the application. Following the staff presentation, the applicant’s representative, Rick
Satre, and the applicant’s attorney, Bill Kloos, presented testimony on behalf of the applicant.
Following the applicant’s presentation, three members of the Laurel Hill Valley Citizens
Response Committee (LHVC) presented consolidated testimony. Following the LHVC
testimony, two individuals spoke in favor of the application.
At the close of the public hearing, the record was left open for a period of seven days, until 5:00
pm on March 24, 2021, for additional testimony and evidence; until 5:00 pm on March 31, 2021
for evidence and testimony responding to the additional testimony and evidence submitted
during the initial open record period; and until 5:00 pm on April 7, 2021 for the applicant’s
rebuttal argument related to the new testimony and evidence.
B. Site Characteristics
The subject property includes a 98.31-acre single tax lot, located in the southeast area of Eugene,
in what is known as the Laurel Hill or Laurel Hill Valley neighborhood. To the west of the
Laurel Hill Valley is Hendricks Hill and to the east is Moon Mountain. The property is located
along the southern edge of Laurel Hill Valley, and includes a portion of the Laurel Hill
Valley/Moon Mountain ridgeline. It is heavily sloped and ranges in elevation from a low of 560
feet in a drainage way near the northwest corner to a high of nearly 950 feet near the southeast
corner.
The property is vegetated with a mixture of coniferous and hardwood cover and open areas
without tree cover but vegetated with a mixture of native and non-native grasses and invasive
materials. It has been heavily logged in the past and includes remnants of logging roads. It also
includes several Goal 5-inventoried riparian corridors, some containing wetland areas.
The property is bordered to the north by a combination of vacant, developed and approved-butnot-yet developed residential properties. To the east is property outside the UGB and designated
forest land, which was recently acquired by the City as part of the city-wide ridgeline park
system. The property to the south, along the ridgeline, is designated Parks and Open Space
4

The hearing official’s explanation included a statement that she has had no ex parte contacts regarding the
application and has no personal or financial interest in the subject property.
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(POS) with additional forest land further south. Immediately west of the subject property is cityowned parkland and city-owned right-of-way, with residential development further to the west.
Within the total 98.31-acre site, 74.76 acres are zoned R-1/WR/PD, Low-Density Residential
with Water Resources Conservation and Planned Unit Development overlays. The remaining
23.55 acres is zoned Park, Recreation, and Open Space. (PRO).
The site characteristics are more fully described below within the context of the applicable
approval criteria.
C. Description of Request
The applicant requests approval of a tentative residential Planned Unit Development (PUD)
Standards Review, Traffic Impact Analysis (TIA) and Adjustment Review. 5
As noted above, as it was originally configured, the applicant requested approval of a 122-lot,
single-family residential subdivision. Since invoking ORS 197.522 on appeal, the applicant has
substantially revised its request to address concerns raised by the city and to respond to the
hearing official’s bases for denial of the original application. As it is currently proposed, the
applicant now requests approval of a clustered, 372-unit multi-family residential development
with public streets, two single-family dwellings, associated infrastructure, wetlands preservation
and conservation areas.
As presently configured, the proposed residential development clusters 372 multi-family
dwelling units and associated streets and site improvements into five proposed lots (Lots 1
through 5) on 37.49 acres in the western third of the property. Within the development area,
12.42 acres are proposed to be set aside as a conservation area. The remaining 60.82 acres are
proposed to be comprised of two lots (Lots 6 and 7), each with one single-family dwelling and
otherwise set aside as a 59.80-acre Forest Management Area (FMA), to be managed through a
Forest Management Plan (FMP). Lot 6 is proposed to be 5.21 acres located on the north side of
Road A and west of Brackenfern Road, with a defined single-family homesite area of 0.51 acres
and the remainder included within the FMA. Lot 7 is proposed to be 55.61 acres located on the
south side of Road A and the east side of Brackenfern Road, also with a defined single-family
homesite area of 0.51 acres and the remainder within the FMA. A utility corridor runs through
this area and is proposed to be restored as part of the FMP. Combining the 59.80-acre FMA and
the 12.42-acre conservation area within the clustered residential area, over 73% of the site is
proposed to be in open space.
As proposed, the PUD is accessed via three public local residential streets. “Frontage Road” is
proposed to provide access to the subject property from the nearest available public right-of-way
connection point at Spring Blvd, west of the site. Frontage Road connects to “Road A”, which is
proposed to provide a circuitous route through the property, providing access to the housing
clusters, to be located on either side of the road. Toward the east end of Road A, Brackenfern
5

The applicant requests review of the PUD based on the city’s general approval criteria (EC 9.8320 et seq) rather
than the needed housing approval criteria (EC 9.8325).
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Road is proposed to extend north from Road A, to connect to a planned but not-yet-constructed
portion of Brackenfern Road in the approved development abutting the subject property to the
north. Road A continues past Brackenfern Road to provide access to the dwelling proposed to be
located on Lot 7. When it is complete, Brackenfern Road will terminate at Road A.
D. Evaluation of Request
The applicant requests concurrent approval of the 374-unit multi-family residential PUD,
Standards Review, Traffic Impact Analysis and Adjustment Review, which require review for
compliance with the following applicable criteria:
1. Request for Planned Unit Development (PUD)
The applicant’s PUD request requires evaluation for compliance with the following criteria:
EC 9.8320(1) The PUD is consistent with applicable adopted policies of the
Metro Plan.
Finding: The Metro Plan text and diagram designates 74.76 acres of the subject property as
“Low Density Residential.” As described in Metro Plan Residential Land Use and Housing
Policy A.9 (page III-A-8), Low Density Residential development includes development up to 10
dwelling units per acre. 6 Within the R-1 zoned portion of the site, the proposed development
consists of 372 multi-family units clustered on the western third of the site and 2 single-family
homes located in the eastern two-thirds of the site, for a density of 5 units per acre.
The remainder of the property, approximately 23.55 acres, is zoned Park, Recreation, and Open
Space (PRO), consistent with the Metro Plan designation of Parks and Open Space. No
development is proposed for the PRO-zoned portion of the site.
The LHVC argues that the density is actually much greater than indicated and allowed. They
argue that the applicant’s density must be based solely on the approximately 25 acres the
applicant proposes to develop on the western third of the site; and that the preservation area
within the western portion of the site and the entire eastern portion of the site that is proposed for
forest management must be excluded from the density calculation. Considering only the 25 acres
that are proposed for development, they argue that the density of the proposed development will
be 14.8 units per acre, which exceeds both the 10 units per acre allowed under Metro Plan’s R-1
designation and the more restrictive density of 5 units per acre required under the South Hills
Study (SHS) (discussed below).
LHVC provides no legal authority or support for their desired calculation of the proposed
density. The R-1 zoned portion of the property consists of 74.76 acres. As further discussed
below in relation to the SHS density restriction, the entire R-1-zoned acreage is properly
6

EC 9.2700 states that “the purpose of the R-1 Low-Density residential zone is to implement the Metro Plan by
providing areas for low density residential use. The R-1 zone is designed for one-family dwellings with some
allowance for other types of dwellings and is also intended to provide a limited range of non-residential uses that can
enhance the quality of low-density residential areas.”
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considered in determining density. The applicant and city have correctly calculated the proposed
density at 5 units per acre consistent with the density allowed under the Metro Plan and under
the SHS.
The applicant and the planning staff have identified the following policies within the Metro Plan
Residential Land Use and Housing Element as relevant to the proposed PUD:
Policy A.2: Residentially designated land within the UGB should be zoned consistent
with the Metro Plan and applicable plans and policies; however, existing agricultural
zoning may be continued within the area between the city limits and the UGB until
rezoned for urban uses.
Policy A.10: Promote higher residential density inside the UGB that utilizes existing
infrastructure, improvements the efficient of public services and facilities, and conserves
rural resource lands outside the UGB.
Policy A.12: Coordinate higher density residential development with the provision of
adequate infrastructure and services, open space, and other urban amenities.
Policy A.13: Increase overall residential density in the metropolitan area by creating
more opportunities for effectively designed in-fill, redevelopment, and mixed use while
considering impacts of increased residential density on historic, existing and future
neighborhoods.
Policy A.17: Provide opportunities for a full range of choice in housing type, density,
size, cost and location.
The staff report describes how the proposed PUD generally furthers these policies. In addition,
other Metro Plan policies direct attention to the need to accommodate residential growth within
the UGB (Policy A.28) and to encourage a mix of structure types within residential designations
(Policy A.18). As several community members testified, this proposed development responds to
the city’s growing and urgent need for additional housing, in furtherance of these policies.
However, while the proposed development furthers these policies and is consistent with the
Metro Plan’s objectives for residential development and an increase in the amount and range of
available housing types, none of these policies constitute mandatory approval criteria for the
proposed development. By their terms, they are directives to the City to guide the City in
implementing the Metro Plan.
Both the staff and the applicant also site the following Environmental Resources Policy as
relevant:
Policy C.12: Property owners may pursue efforts to protect natural vegetation and
wildlife habitat areas on their land to conserve these areas, e.g., through conservation
easements, public acquisition, donation, land trusts, etc.; and local governments are
encouraged to assist in these efforts.
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As described in the applicant’s narrative and discussed in the staff report, through open space
conservation areas in the clustered residential development and an extensive Forest Management
Area (FMA), the proposed PUD protects more than 73% of the site’s natural vegetation. Through
a proposed Forest Management Plan (FMP), the property owner’s efforts will provide significant
protection, preservation and restoration of the natural vegetation and habitat areas within that
FMA. However, while the Metro Plan policy encourages the type of efforts the applicant has
proposed, this policy does not establish a mandatory approval criterion for this application.
The applicant and LHVC both cite several policies in the Metro Plan Land Use as applicable to
the proposed development, including:
Policy F.4: Require improvements that encourage transit, bicycles, and pedestrians in
new commercial, public, mixed use, and multi-unit residential development.
Policy F.22: Construct and improve the region’s bikeway system and provide bicycle
system support facilities for both new development and redevelopment/expansion.
Policy F.26: Provide for a pedestrian environment that is well integrated with adjacent
land uses and is designed to enhance the safety, comfort, and convenience of walking.
Policy F.27: Provide for a continuous pedestrian network with reasonably direct travel
routes between destination points.
The applicant’s narrative explains how the proposed development furthers each of these policies.
During the public hearing, a representative of the LHVC testified that the proposed development
is inconsistent with Metro Plan because it “fails to adequately encourage transit of bicycles and
pedestrians and does not improve or connect bikeway systems and the pedestrian environment is
not well integrated or continuous.” (Tim Bradshaw March 23, 2021 hearing testimony written
transcript, page 2). However, beyond listing these policies, the LHVC’s written testimony does
not otherwise directly explain how they believe the proposed development violates these
policies. 7
In fact, while these policies can be read to support both the applicant’s proposed system of
pathways and pedestrian/bicycle connections and the LHVC’s desire for more or better
connections to the city’s system, none of the policies cited by the applicant and LHVC constitute
mandatory approval criteria for the proposed development. Rather, as with the policies listed
above, they provide direction to the city to guide the City’s implementation through its
development code. The LHVC’s objections to those implementing criteria are discussed below.
The applicant also cites numerous additional Metro Plan policies, and describes how the

7

The LHVC also site as applicable Policy F.24: Require bikeways to connect new development with nearby
neighborhood activity centers and major destinations. As with the other policies they list, the LHVC provide no
explanation as to how this policy constitutes an approval criterion or how the application is inconsistent with it.
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proposed development furthers those policies. 8 Again, however, while the applicant’s narrative
explains how the proposed development furthers each of these policies, none of these policies
include mandatory approval criteria for this application.
The proposed PUD is consistent with the applicable provisions of the Metro Plan.
EC 9.8320(2) The PUD is consistent with applicable adopted refinement plan
policies.
Finding: As stated above, the South Hills Study refinement plan is applicable to the subject
property. The subject property is also within the boundary of the Laurel Hill Plan and, therefore,
that Refinement Plan is also applicable.
South Hills Study
Ridgeline Park Section
The “Purpose Statements and Recommendations” of the Ridgeline Park section of the South
Hills Study includes the following the Specific Recommendation:
That all vacant property above an elevation of 901’ [feet] be preserved from an intensive
level of development, subject to the following exceptions:
1. Development of individual residences on existing lots: and
2. Development under planned unit development procedures when it can be
demonstrated that a proposed development is consistent with the purposes of
this section.
Finding: A portion of the subject property is located above 901 feet. As noted in the staff report
and as depicted on the applicant’s site plans, the proposed development preserves that entire
portion of the site from any residential development. An existing utility easement extends across
a significant portion of the area above 901 feet and the remainder will be left fully undisturbed,
consistent with this policy.
Even though none of the property above 901 feet is proposed for any development, because a
portion of the site is located above 901 feet in elevation, the city has determined the applicant
must also demonstrate consistency with at least one of the following purposes of the Ridgeline
Park section:
1. To ensure preservation of those areas most visibly a part of the entire community;
2. To protect areas of high biological value in order to provide for the continued health
of native wildlife and vegetation;
3. To ensure provision of recreational areas in close proximity to major concentrations
of population;
4. To provide connective trails between major recreational areas;
8

The applicant also lists the following Metro Plan policies as relevant to the proposed development: Growth
Management Policy 1; Environmental Resources Element Policies C.9, C.12, C.13, C.21, C.25, and C.32;
Environmental Design Element Policy E.2; and Public Facilities and Services Element Policy G.1.
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5. To provide connective passageways for wildlife between important biological
preserves;
6. To contribute to Eugene’s evergreen forest edge; and
7. To provide an open space area as a buffer between the intensive level of urban
development occurring within the urban service area and the rural level of
development occurring outside the urban service area.
As noted above, of the subject property’s total 98.31 acres, 23.55 acres are designated Parks and
Open Space (POS) in the Metro Plan and zoned Park, Recreation, and Open Space (PRO). The
23.55 acres of PRO-zoned land contains the highest elevation on the site and is the most visible
portion of the site. That entire acreage will remain fully preserved as open space, with no
development. Accordingly, the proposed development is consistent with Purpose 1 - To ensure
preservation of those areas most visibly a part of the entire community.
Although this policy requires consistency with only one of these Ridgeline Park section
purposes, as staff describe, the proposed development is also consistent with Purpose 2: To
protect areas of high biological value in order to provide for the continued health of native
wildlife and vegetation. As noted above and discussed in more detail below, the proposed FMA
will protect 59.80 acres of the development site’s total 98 acres. In addition, within the
approximately 37-acre multi-family residential development area, 12.42 acres will be preserved
in a conservation area. Together, 72.22 acres, over 73% of the site, will be protected. The
proposed FMA also provides protection of approximately 96% of the identified Goal 5
riparian/wetland conservation areas on the site. These open space areas and related protections
will preserve existing trees and vegetation while providing a visual buffer along the southern and
eastern portions of the site, consistent with the goal of ensuring protection of the most visible
portions of the ridgeline.
Density
As the staff report explains, the Purpose Statement of the South Hills Study Density section
states the intent to “ensure adequate provisions for development, accommodate anticipated
growth, and achieve a balance between the level of development and the provisions of public
services.” The following Specific Recommendation of the Density Section applies to the subject
property:
That in the area east of Friendly Street the maximum level of new development per gross
acre be limited to 5 units per acre (the maximum figure of 5 dwelling units per gross
acre being subject to positive findings under the planned unit development criteria).
Finding: The subject property is located east of Friendly Street, so is limited to 5 units per acre.
The applicant proposes to develop 372 multi-family units and two single-family residential
dwellings on approximately 74.76 acres of residentially zoned land. The proposed density of five
units per acre complies with this recommendation.
As noted above, the LHVC argue that the applicant should be required to consider only the
fraction of the 74.76 acres of residentially zoned land on which residential development will
actually occur in calculating the density. Because the applicant’s proposal clusters the
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development in a 37-acre portion of the site, LHVC argues that only that portion of the property
should be included in calculating the density. Under LHVC’s calculations, the density of that
portion of the site will be 14.8 units per acre.
LHVC cite no authority for their desired calculation. In fact, all 74.76 of this private property is
designated for residential development and zoned R-1. The calculation of the allowed density is
based on the number of units per acre divided by the entire size of the R-1 zoned property. That
the applicant is utilizing the PUD process (as is required for the subject property) to protect – for
the entire community’s benefit – more than 73% of the property does not negate its zoning or
preclude the applicant from considering that R-1 zoned property in the density calculation. 9 In
fact, the purposes of the PUD overlay include providing “flexibility in architectural design,
placement and clustering of buildings” and enhancing “the opportunity to achieve higher
densities.” The applicant’s proposed clustering achieves the 5 unit per acre allowed under the
SHS while also protecting the majority of the site’s natural features.
Consistent with this South Hills Study policy, the density of the proposed development is 5-units
per acre.
Development Standards
Properties subject to the Ridgeline Park standards are subject to the following development
recommendations:
That planned unit development procedures shall be utilized for the following purposes:
1.
To encourage clustering of development in areas characterized by:
a. Shallowest slopes
b. Lowest elevations
c. Least amount of vegetation
d. Least amount of visual impact.
2.
To encourage preservation as open space those areas characterized by:
a. Intermediate and steep slopes
b. Higher elevations
c. Significant amounts of vegetation;
d. Significant visual impact.
Finding: As depicted on the applicant’s site plans and described in the staff report, the PUD
procedures are being utilized to preserve as open space the area of the site with the highest
elevations and to cluster development in areas with lower elevations. Consistent with this policy,
the proposal clusters the multi-family units in the lower elevations in the western third of the site
and preserves the higher elevations in the remaining two-thirds of the site.
That adequate review of both on-site and off-site impact of any development by a
qualified engineering geologist occur under any of the following conditions:
9

To assess the city’s needs for residentially-zoned land, the city’s Residential Lands Inventory (RLI) considers the
acreage of all the city’s residentially zoned land in calculating the amount of land available for residential
development. If only the portion of the property to be developed were considered in determining density, the
remaining undeveloped property would still be considered available for development at an R-1 level density.
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1.
2.
3.
4.
5.

All formations
Soil depth of 40 inches or above
Slopes of 30 percent and above
Basalt flows
Soil depth of 40 inches or above
Slopes of 20 percent to 30 percent
Eugene Formation
Soil depth of 40 inches and above
Slopes of 20 percent to 30 percent
Basalt flows
Soil depth of 20 to 40 inches
Slopes of 30 percent and above
Eugene Formation
Soil depth of 20 inches to 40 inches
Slopes of 30 percent and above

Finding: As noted in the staff report, based on the applicant’s original Geotechnical
Engineering report, prepared for the 2018 application, the city determined that both Conditions 1
and 5 noted above exist on the subject property and that, therefore, an “adequate review” of both
on-site and off-site impacts is required by a qualified engineering geologist, to demonstrate
compliance with this applicable SHS policy. 10
As explained in the application and staff report, the applicant provided a Geotechnical
Investigation report conducted by Branch Engineering, Inc., dated June 20, 2020 and a Geologic
Observations, Reconnaissance and Slope Inclinometer Monitoring report, dated June 29, 2020.
The applicant’s engineering consultants conducted both on-site and off-site explorations,
additional test pit excavations, and off-site borings for the placement of inclinometers to monitor
hillside stability. The consultants also coordinated with City Parks and Open space staff to access
city-owned land adjacent to the western boundary of the site and below the historic slide area to
excavate two (2) exploratory test pits. The recommendations in these most recent
geotechnical/geological reports were utilized in developing the current site plan.
The applicant’s Geotechnical Investigation report, along with Lane County’s referral comments
that indicate previous landslide and stability issues along the Frontage Road near 30th Avenue,
confirms that a “Level 3” analysis (as described in EC 9.6710) is appropriate due to potential
stability problems. As discussed below, a “Level 3” analysis as required under EC 9.6710 is
exempted for this application under EC 9.6710(3)(f) (which exempts areas on the City’s adopted
Goal 5 inventory), the substance of the applicant’s “Level 3” analysis is helpful in demonstrating
compliance with the requirement under this SHS policy.

10

The applicant’s Geotechnical Engineering Report conducted by Branch Engineering, Inc., dated August 1, 2018.
The report included field observations, subsurface explorations and data analyses collected on the site between 2011
and 2013 consisting of five exploratory borings, 29 test pits, USGS Eugene Topographic Maps, Lane County Area
Web Soil Surveys, DOGAMI Digital Geologic Map, LIDAR data, Geologic Hazard and Geotechnical Recon by
Gary C. Sandstorm, and review of plans and documentation from Lane County’s Department of Public Works.
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Based on the submissions of the Geotechnical Investigation and Geological reports from June 20
and 29, 2020 and the Geotechnical Engineering Report from August 1, 2018 and the Technical
Memorandum from July 30, 2019, the applicant’s documentation constitutes a “Level 3” analysis
of the site as that term is described in EC 9.6710.
Staff note that during the past review process in 2018 and 2019, Lane County Transportation
staff expressed concern that construction of the Frontage Road must occur in a manner that
assures the slope stability of 30th Avenue and the northeast off-ramp to Spring Boulevard. Lane
County had provided a memorandum noting that it will be necessary for the developer to
provide more detail including further geotechnical analysis showing that the stability of the 30th
Avenue embankment will not be negatively impacted. With the more recent materials submitted
by the applicant, Lane County has provided additional referral comments, dated January 27,
2021, documenting that they have worked with the applicant’s Geotechnical Engineer at Branch
Engineering to ensure that the proposed frontage roadway would not negatively impact the past
slope embankment repairs. Based on the geotechnical and geological reports provided by the
applicant, Lane County has evaluated that the risk of failure is now relatively low. Lane County
staff indicates that any outstanding geological concerns can be mitigated through their required
Facility Permit process.
The most recent materials submitted provide site-specific geotechnical designs and
recommendations for streets, building foundations, retaining walls and bridge spans. Design
recommendations for the construction of the East 30th Avenue embankment and adjacent off-site
area are also provided. The report also gives site-specific design recommendations for the entire
site and demonstrates that streets, foundations and other necessary infrastructure can be built as
proposed and be contained within the impact areas shown with no additional cut and fill. The
updated Geotechnical Report notes that prior to submittal of applications for Privately
Engineering Public Improvements (PEPI), building permits or improvements, more detailed
geotechnical design recommendations will be generated as development plans become finalized.
To ensure compliance with the SHS policy, staff recommend the following condition of
approval:
•

A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure, and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the applicant's
submissions of the Geotechnical Investigation and Geological reports from June 29,
2020, the Geotechnical Engineering Report from August 1, 2018 and the Technical
Memorandum from July 30, 2019.

The applicant’s Geotechnical Engineering Reports accurately identify areas of concern and
mitigation measures that may be needed, in compliance with this SHS policy. The recommended
condition (adopted as Condition 1) is warranted to ensure compliance with the applicant’s stated
intent and to ensure specific recommendations correspond to detailed geotechnical design
recommendations generated as development plans are finalized.
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The geotechnical report demonstrates that construction of the development is feasible, provided
that the recommendations provided in the Geotechnical reports are followed. The report also
recommends that due to the site topography and the grading on the site, retaining walls or other
alternatives may be utilized to stabilize steep slopes in some locations. The report concludes that,
“Our findings presented above provided an adequate understanding of the
geologic/geotechnical risks on the site, which are primarily slope hazards that we
encountered in numerous projects in the Eugene and regional areas. BEI has shown the
proposed project plan will not adversely impact on or off-site slope stability risks
provided that the final design incorporates the recommendations in this report and
oversight from the geotechnical engineer of record is provided during construction. The
site is geotechnically and geologically suitable for the proposed development, and the
following recommendations are provided to mitigate the slope risks and will be further
refined as project plans move from the planning to the design phase.”
(Applicant Geotechnical Report, June 20, 2020, page 20.)
Additionally, the Geologic Observations, Reconnaissance, & Slope Inclinometer Monitoring,
dated June 29, 2020, reviewed geologic mapping and explorations in order to provide
recommendations for site development based on geologic conditions. The report notes that two
slope inclinometers were installed in April 2020, along the proposed access road alignment to
determine subsurface conditions. As addressed in the report, minor displacement was detected in
B-6 and appreciable movement has been detected in boring B-7. The report notes that readings of
boring B-6 and B-7 should continue through Spring 2021. Based on that recommendation, staff
recommend the following additional condition of approval:
•

The Final PUD plans shall include a note indicating that the existing slope inclinometers
shall remain, and readings will continue to be taken through Spring 2021 with
documentation provided as necessary for any related future permits for the construction
of the proposed Frontage Road.

This condition (adopted as Condition 2) is warranted to ensure compliance with the
representations in the applicant’s reports.
The LHVC disagree with applicant’s geotechnical analysis, and the city’s findings based on it.
In particular, they express continuing concerns regarding the potential for slope failure, based on
the geotechnical analysis they provided during the initial application review. Those concerns are
addressed below in findings of compliance with EC 9.8320(6).
Based on the above analysis and the applicant’s Geotechnical Investigation and Geological
reports, and referral comments provided by City Public Works and Lane County staff, the
applicant’s engineering geologist has adequately reviewed both on-site and off-site impacts of
the proposed development, in compliance with this SHS recommendation.
That developments be reviewed to encourage clustering of open space elements of
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different developments in order to preserve the maximum amount of continuous open
space.
Finding: The proposed development protects more than 73% of the subject property (72.22
acres of the site’s total 98.31 acres) as natural open space area. 59 acres of the total site are
“clustered” to maximize the amount of continuous open space in a designated Forest
Management Area. The 59 acres of continuous open space are achieved by clustering the multifamily units on 37.49 acres within the western third of the site. Within those 37.49-acre, the
applicant also proposes 12.42 acres of open space, which provides connection to the adjacent
Ribbon Trail area to the west. In the eastern two-thirds of the site, 59.8 acres of open space
provide a connection to the adjacent Moon Mountain Park and Coryell Ridge. Most of the open
space areas are directly connected to each other or connected to adjacent off-site open space, in
compliance with this recommendation.
That developments be reviewed in terms of scale, bulk and height to ensure that
development blends with rather than dominates the natural characteristics of the south
hills area.
Finding: As proposed, the site’s highest elevations, at the ridgeline along the southern portion
of the site, will remain as undeveloped open space. With a density of 5 units per acre, combined
with the clustering of the development to designate over 73% of the property as open space, the
proposal will minimize the overall visual impacts from the allowed R-1 level of development of
this site. Even within the developed portion, the residential development will include 12.42 acres
of open space and existing trees within the open space, further blending with the natural
characteristics of the South Hills area.
As explained in the staff report, the proposed townhomes are narrow, 2 and 3-story buildings
with pitched roofs, bringing down the overall appearance and bulk. The apartments are low,
square shaped buildings with structured parking on the lower levels, buried into the hillside, and
2 and 3-story apartment buildings above the parking. Eave heights are limited to 30 feet on most
of the buildings. 11 Building locations are broken into groups of between two and five attached
buildings that stair-step up the hillside, located at the lowest elevations and shallower slopes,
which helps the buildings blend with the natural characteristics of the site. This approach
reduces long continuous roof lines and walls, and provides openings between buildings, which
reduces the visual impact and scale of the development.
To further ensure the development blends with rather than dominates the area’s natural
characteristics, the proposed townhomes on Lot 4 near the north property line and adjacent to the
developed residential area in the Henricks Hill development include significant amounts of
landscaping. The proposal includes an L-1 Low Screen landscaping buffer with one canopy tree
per 30 lineal feet between these units and the north property line and an approximately 7-foot
wide L-3 High Screen buffer, with one canopy tree per 30 lineal feet. An additional
approximately 12-foot wide natural area with existing trees will be retained as a buffer. The
applicant further proposes to plant an additional 17 conifer trees in this buffer area.
11

As addressed in findings of compliance with EC 9.8320(10)(k), the applicant has requested flexibility in height
for some buildings (as shown on Sheet 3.1-A of the plans).
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Combined, this buffer area is between 40 and 100 feet between the residential buildings and the
north property line.
Similar buffer areas are proposed for the entire multi-family area. As depicted on the applicant’s
site plans, Sheet 12.0-A, the entire developed area will be surrounded by landscaped areas. The
proposed amounts of vegetation screening will contribute to the development blending in with
rather than dominating the natural characteristics of the south hills area.
That all proposed road locations be reviewed to ensure minimum grade disturbance and
minimum cut-and-fill activity, particularly in those areas most visible due to slope,
topographic or other conditions.
Finding: This recommendation does not require that road locations result in no impacts, but
rather requires that the road locations be reviewed to ensure that they minimize disturbances. As
explained in the applicant’s narrative and summarized in the staff report, the site’s topography
and the applicant’s objective to minimize the amount of cut and fill required drove the
applicant’s decisions regarding the proposed street layout. The applicant explains that roads are
generally proposed along old logging roads previously cut into the site. Only one public street,
“Road A” is proposed to extend through the site. Narrower private drives are proposed to provide
access to the clusters of multi-family buildings. Curbside sidewalks along Road A are proposed
to reduce cut and fill on steep slopes. While the LHVC objects to Road A crossing a Goal 5
resource, in fact it crosses Goal 5 resources in only two locations, and is designed with bridges to
better preserve the resource area. Road disturbances are expected to impact less than 10% of the
site. The applicant’s proposed road locations are sensitive to topography, slopes and the site’s
other natural conditions, and are designed to minimize grade disturbance and cut-and fill activity,
in compliance with this standard.
That planned unit development review shall be based upon a recognition of both public
and private interest. In areas of significant conflict (e.g., locating development in a
highly visible area as opposed to a less visible area or in an area of significant
vegetation as opposed to a relatively open area) which could be resolved through the use
of an alternative development plan, primacy shall be given to the public interest in any
determinations.
Finding: The PUD process facilitates flexibility in development design to account for a
property’s unique characteristics. This recommendation requires that for PUDs subject to the
SHS, review of the proposed PUD must recognize both the public and private interest. This
standard considers how, not whether, the property is to be developed. In this instance there are
numerous public and private interests that have influenced both the applicant’s design and the
community’s response.
The subject application originally proposed 122 single-family residences spread out over the
entire 98-acre development site. Both the city and residents of the nearby existing developed
South Hills neighborhoods expressed concerns regarding the impacts of the development on the
natural environment. In response, the applicant has now proposed an alternative development
plan that responds to the public’s interest in the preservation of the natural environment. The
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revised plan also, however, proposes much denser development than originally proposed, in the
form of multi-family units. The surrounding neighbors now object to the proposed denser, multifamily development. While they favor a plan that maximizes the preservation of a large portion
of the site, they also argue that the SHS, as well other applicable criteria, require that the
development include only single-family homes in a much less dense development than now
proposed.
In contrast to the surrounding neighbors’ desire to retain lower density, single family homes in
their neighborhood, other community members provided significant testimony supporting the
proposed development as urgently needed to respond to the public’s interest in addressing the
severe housing shortage in the community. Numerous community members testified to the
urgent need to provide more housing, and specifically multi-family housing, to meet the growing
needs of the area’s changing population.
As it applies to this criterion, the proposed development adheres to both the language and intent
of this SHS recommendation by considering both the public and private interests. It gives
primacy to the public interest in both maximizing preservation and complying with the city’s
need for increased density and multi-family housing. The result is a development plan that
respects and adheres to the SHS’s allowed density of five units per acre while at the same time
preserving nearly three quarters of the development site in a completely undeveloped state.
All developments shall be reviewed for potential linkage with or to the ridgeline park
system.
Finding: The City’s ridgeline park system surrounds the proposed development site to the
northeast, east and south. As described in the staff report, the City recently purchased adjacent
ridgeline park parcels to further extend the Ridgeline system of parks and trails. In general, the
ridgeline system offers offer hiking trails, wildflower-filled upland prairies, oak woodland,
conifer forests and views of the confluence of the middle and coast forks of the Willamette
River, Mount Pisgah, Coryell Ridge, the Laurel Hill Valley and Spencer Butte. Staff explains,
however, that the recently acquired park lands are currently difficult to access.
To comply with this policy, the city staff initially recommended that this development be
required to include a link to the ridgeline park system. As discussed below regarding compliance
with EC 9.6835 (requiring dedication and improvement of accessways), the city determined that
a 10-foot paved public bike and pedestrian that would otherwise be required, could not satisfy
the constitutional requirements for such an exaction. However, as it applies to this SHS
recommendation, staff initially recommended two conditions, one that required a 15-foot wide
public easement for a natural surface trail and a second that required development of a 4-foot
wide natural surface trail that would connect Road A to the southern boundary of the site, where
it would connect to a future Ridgeline Park trail.
The applicant challenged the city’s proposed required connection on several grounds. First, the
applicant noted that this quarter mile natural surface trail would divide the proposed 59-acre
Forest Management Area, which would conflict with the applicant’s intent to restore and
manage the forest. Second, the applicant argued that while this SHS policy requires an
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evaluation of “potential linkage” to the ridgeline park system, there is no adopted city plan that
requires “a linkage trail on this property to a ridgeline trail segment that does not exist now or
will exist at a particular location in the future.” (Bill Kloos, Applicant Memorandum on
Pedestrian Path Exaction, March 17, 2021, page 4.) The applicant noted that while Policy 6 of
the Laurel Hill Area plan states that “Development and expansion of park facilities and bicycle
paths is encouraged” and that “The South Hills ridgeline Park plan should be continued” there
is no mandatory approval criterion that requires a proposed development to provide a trail to
connect to that system. And, finally, the applicant asserted that the city has not demonstrated a
nexus between the impacts of the project and the interests served by the exaction or established
that the costs of the path are roughly proportional to the impacts of the proposed development.
The applicant also explained that the proposed development does, in fact, provide a connection
to the ridgeline trail system:
“The 8-foot wide multi-use path that runs through the entire site, from Spring Blvd. to
connect to Brackenfern, provides the accessway anticipated by this standard.”
“The 8-foot path is shown on the Site Plan and also on Sheet 15.0, Context Connections,
of the Street Connectivity Study.”
“Because this path will connect to Spring Blvd., it will provide a connection to the
ridgeline trail. Put differently, regardless of whether the City locates the ridgeline trail, it
will have to cross the 8-foot wide multi-use path in order to make the connection to the
Ribbon Trail Park. That makes the additional path demanded by the City here redundant.
The City has not explained the increment of utility in having the path in addition to the
proposed multi-use path. It appears to have a minimal additional utility, but it will
remove a lot of trees, disturb steep slopes, disrupt the forestry operation and cost a lot of
money to build and maintain.”
(Bill Kloos, Applicant Memorandum on Pedestrian Path Exaction, March 17, 2021, page 5-6.)
In response to the applicant’s objection and legal argument, the city staff revised their
recommendation. While explaining that staff believe that this development should include a
more direct link to the ridgeline park system than the proposed sidewalks provide, staff have
concluded that current law does not require the developer to provide that connection. As
explained in a March 24, 2021 Supplemental Memorandum, City staff concluded that while
there is public interest in “providing residents of all ages with direct, nonvehicular public access
to City parks and public hiking and mountain biking trails in their area” and that while “[t]here
is a nexus between that public interest and a condition that would require this developer to
dedicate and improve a bicycle-pedestrian easement to provide a direct bicycle/pedestrian
connection from this residential development site to the adjacent park land”, the requirement to
construct the path to the abutting public park land “would be out of proportion to the impact of
the development.”
Accordingly, the staff withdrew the recommended conditions requiring the 4-foot wide natural
surface trail connecting Road A to the southern boundary of the site, where it would connect to a
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future Ridgeline Park trail.
The LHVC initially objected to the city’s original recommendation, arguing that the city’s
recommended 4-foot wide natural surface trail was neither sufficiently convenient nor adequate
to provide citizens the future access to the Ridgeline trail system that they deserve. They argued
that a 10-foot wide paved trail was necessary to provide the required public access.
Following the city’s revised recommendation, the LHVC further object to the city’s analysis,
arguing that a requirement for at least a 4-foot path is necessary to ensure the connections
required by the SHS. LHVC argue that because the developer knew or should have known that
the “site lies within the future path of long-planned hiking and biking trails” before purchasing
the property and that because “the obligation to accommodate public accessways in future
development was reflected in the price paid for the property” there is no “taking” and that the
developer should be obligated to provide a connection to that system. (Tim Bradshaw, LHVC
March 29, 2021 Post Hearing Response Testimony, page 1.) In addition to the applicable SHS
policy, the LHVC argue that the trail linkage to the ridgeline park system as originally proposed
by the city is necessary to meet the criteria of EC 9.9630(1)(b), EC 9.9630(3)(h), EC 9.8320(2),
EC 9.8320(8), EC 9.6835, EC 9.6505(5) and EC 9.6805, the 2035 Transportation System Plan,
the February, 2008 Ridgeline Open Space Vision and Action Plan and the Laurel Hill Plan.
To the extent they are applicable, the other code provisions cited by the LHVC are addressed
below. 12 However, contrary to the LHVC argument, this SHS recommendation, which requires
review for potential linkage with or to the ridgeline park system, does not obligate the developer
to accommodate a specific pathway to the ridgeline park system. Neither this SHS
recommendation nor any other applicable city requirement supports the notion that the
applicant’s purchase of the property included an obligation to construct a trail.
As the applicant correctly argues, the multi-use path proposed by the applicant sufficiently
provides for potential linkage to the ridgeline park system. The requirement to construct an
additional 4-foot path to the abutting public park land would not be proportional to the impact of
the development.
That all developments be reviewed to ensure maximum preservation of existing
vegetation.
Finding: The proposed development clusters the residential development on the western third of
the site, mostly within the site’s lower elevation. Within the 37.49-acre development area, 12.42
acres of land are preserved as common open space. 59.80 acres of residentially-zoned land, and
the entire eastern two-thirds of the site, are proposed to be preserved as a Forest Management
Area. These two preserved areas total 72.22 acres of the site’s total of 98.31 acres, more than

12

There are no applicable approval criteria in either the 2035 Transportation System Plan or the February 2008
Ridgeline Open Space Vision and Action Plan applicable to this application. Pursuant to EC 9.9500, EC
9.9630(1)(b) and EC 9.9630(3)(h) codify policies of the SHS “for purposes of evaluating applicable adopted plan
policies pertaining to subdivisions, partitions and site review” and are not independent approval criteria for the
proposed PUD.
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73% of the site. Significant amounts of vegetation will be preserved in these areas, especially the
more densely wooded, southern portion of the site.
Within the development area, multiple narrow drive isles are proposed instead of additional
public streets, to limit grading in hillside areas. Only one public street is proposed to extend
through the site, impacting less than 10% of the site. That public street, “Road A”, is proposed to
include curb side sidewalks instead of setback sidewalks, which also reduces ground disturbance
and ultimately increases the amount of preserved vegetation.
Consistent with the site’s residential zoning, the proposed development plan limits ground
disturbance as much as possible and ensures maximum preservation of existing vegetation.
The proposed development satisfies all applicable provisions of the South Hills Study.
Laurel Hill Plan
The subject property is also within the boundaries of and subject to the Laurel Hill Refinement
Plan. The Laurel Hill Plan does not describe its “policies” as independent mandatory approval
standards. Rather, as defined in that refinement plan, “policies” “[a]re adopted by the City
Council as guidance for decision-making related to the plan area. City Program, actions, and
decisions such as zone changes, traffic pattern changes, and capital improvements, will be
evaluated on the basis of their ability to implement these policies, as well as other adopted City
goals and policies.” (Laurel Hill Valley Plan, page 12.) However, even though they are not
mandatory approval criteria, these policies require consideration. 13
The following Laurel Hill Plan policies are applicable to the proposed PUD:
Land Use and Future Urban Design
Policy 1: Approval of Valley Development will take into consideration:
a.
Density. The appropriate density for residential development shall be determined
based on 1) the provision of the Metropolitan Area General Plan [MetroPlan]
calling for an overall density range of one to ten units per acre; and 2) provisions
of the South Hills Study, including those limiting density to five units per acre for
sites above 500 feet in elevation.
b.
Size. Large apartment complexes (over thirty-two units) are objectionable because
their dominance would alter entirely the character of the Valley. Approval of
apartment complexes larger than 32 units will depend upon the feasibility of
providing adequate urban services, streets, schools, and transportation.
c.
Dispersal. Planned Unit Developments composed primarily of multiple family
dwelling units shall be separated and dispersed and not abutting.

13

The Willakenzie Area Refinement plan (WAP) includes the same definition of “policy” as does the Laurel Hill
Plan. LUBA has determined that policies subject to this definition in the WAP must be considered, even though they
are not independently applicable mandatory approval criteria. In Bothman v. City of Eugene, 51 OR LUBA 426, 439
(2006), LUBA found that “the exact nature and extent of the role played by any WAP policy depends, presumably,
on the actual text and context of the particular policy.”
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Finding: As discussed above, the South Hills Study refinement plan restricts the density allowed
on the proposed PUD site to 5 units per acre. The PUD’s proposed density satisfies that
restriction.
The proposed development includes 372 multi-family units. Consequently, the considerations of
subsection (b) are applicable to this proposed development. In compliance with that subsection,
and as further evaluated below in findings of compliance with EC 9.8320(5), including EC
9.6800 through EC 9.6875, the applicant has fully considered the availability of all urban
services, schools, streets and transportation services and has demonstrated that they available to
serve the site.
Because the proposed development is composed primarily of multi-family dwelling units,
subsection (c) is also applicable. As described in the applicant’s narrative and reflected on the
site plans, the multifamily units are dispersed into clusters, with the 192 townhomes broken up
into 43 clusters and the 180 apartment units broken up into 9 clusters. None of the clustered units
will exceed 32 units. Significant open space, which includes existing riparian corridors and
wooded hillsides, will separate the clusters from each other and from adjacent properties. Within
the multi-family area, over 12 acres are set aside as open space. Accordingly, the applicant has
sufficiently considered the separation and dispersal of the multi-family development in
furtherance of this subsection.
Policy 5: New land divisions shall be planned to respect the existing topography and
ensure solar potential to the extent possible. Developers shall be encouraged to
investigate techniques other than grid-type division of land when planning for
development.
Finding: As depicted on the applicant’s site plans and summarized in the staff report, the site
contains challenging topography with slopes ranging from 5% to 50%. As explained in the
applicant’s narrative, the applicant has designed the location and configuration of the residential
development on the property to reflect and respect that topography. As depicted, the
development is located in the western third of the site, on the site’s lower elevations; and the
public streets accessing the development have been designed to limit the ground disturbance
based on the topography. Streets have been located to limit impacts to the riparian corridors and
include only two, bridged riparian street crossings. Streets have been located along remnant
logging roads that have already scarred the hillsides and streets are designed with a narrow
profile and curbside sidewalks to reduce cut and fill.
As discussed above and detailed in the applicant’s narrative, the building designs are unique and
designed in specific response to the site’s challenging topography. The proposed townhomes
have been designed with a narrow profile and arranged to run parallel to the hillside, with each
adjacent unit stair-stepping down the sloping topography. The apartment buildings have been
designed to be burrowed into the hillside, with structured parking at street grade underneath the
apartments themselves.
The proposed land division to accommodate the proposed development respects the site’s
topography to the extent possible, in furtherance of this policy direction.
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Policy 6: The Laurel Hill Plan supports the South Hills Study Standards. In general,
alteration of land contours shall by minimized to retain views of natural features and
retain as much of the forested atmosphere as possible. Aside from purely aesthetic
considerations, these hillsides demand care in development because the topsoil is thin
and the water runoff is rapid. Proposed developments shall respect the above
considerations. The Valley hillside policy applies to all land with an average slope, from
toe to crest, of 15% or greater. (A 15-percent slope is one in which the land rises 15 feet
per 100 horizontal feet).
a. If, in the opinion of the responsible City official, an adverse conservation or
geological condition exists upon a parcel of land proposed for a subdivision, or
before any major hillside clearing, excavation, filling or construction is
contemplated, the requirements of the Uniform Building Code, Chapter 70,
Excavation and Grading, and those sections of the code relative to foundation design
may be invoked.
b. Considerable latitude shall be allowed the developer in the shaping, depth, and
required street frontages of lots where it is necessary to preserve the terrain.
Finding: The findings of compliance with the South Hills Study policy regarding the geologic
stability of the subject property also establish compliance with this Laurel Hill Plan policy.
Specifically, and as further described above and explained in the staff report, Public Works staff
confirms that the applicant’s geotechnical analysis complies with this and related applicable SHS
recommendations.
Transportation
The Laurel Hill Plan includes three applicable Transportation policies related to the Glenwood
collector, which currently is planned to terminate at the site’s northern boundary.
Policy 1. No arterial or limited access road will be allowed within the boundaries of the
Valley which would connect the Glenwood interchange on Interstate 5 to 30th Avenue or
Spring Boulevard.
Policy 2. No arterial or limited access road will be allowed within the Valley except as
necessary to serve Valley residents, as it would physically divide and thus destroy the
neighborhood.
These policies were included in the original, 1972 Laurel Hill Plan. In 1982, the following
Transportation policy was added to the “East Laurel Hill Area” section of the Laurel Hill Plan:
Policy: The Glenwood collector shall be designed to avoid breaking up large and
existing properties, improve the intersection alignment of the Laurel Hill-Glenwood overpass and maintain safe site distance. It shall serve as the primary access to future
residential development south of the node, but terminate and diffuse into other roads
serving the area. No connection to 30th Avenue shall be made.
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Finding: Policies 1 and 2 prohibit arterials or limited access roads within the Laurel Hill Valley,
and specifically prohibit arterial or limited access that would connect to the Glenwood
interchange at I-5 to either 30th Avenue or Spring Boulevard. The proposed development
includes no arterials or limited access roads. Where it adjoins the subject property, what is
referred to as “Glenwood” or the “Glenwood Connector” has been renamed “Brackenfern Road.”
As it is currently planned, an as-not-yet-developed future extension of the Brackenfern collector
terminates at the northern subject property’s boundary. Within the subject property, Brackenfern)
is proposed to be designed and constructed as a local residential street.
In its Street Connectivity Study, the applicant describes the proposed development’s connection
to Brackenfern, and the remainder of the street layout, as follows:
“There are three proposed streets in the project. The first street, Frontage Road, provides
a direct connection between the LaurelRidge property and the nearest available public
right -of-way connection point at Spring Blvd. The second street, Road A, provides a
direct route through the LaurelRidge property providing access to the proposed housing
clusters, located on both sides of the road. The third street, Brackenfern Road, connects
Road A to a planned but not yet constructed Brackenfern Road in the development
abutting LaurelRidge on its north side.”
(Amended Application, Street Connectivity Study, - Supplemental Written Statement, July 29,
2020, Page 2.)
As the development’s street layout relates to 30th Avenue, the Street Connectivity Study states:
“The right-of-way for East 30th Avenue, which is under Lane County jurisdiction, abuts
the LaurelRidge property to the southwest. East 30th Avenue is a limited access arterial.
As such, there is no opportunity for a direct street connect from LaurelRidge to 30th.
However, as noted above, the proposal includes a new public street, Frontage Road,
which will connect the LaurelRidge property to the city street system at Spring Boulevard
and run parallel to 30th Avenue at the base of 30th Avenue’s existing embankment.”
(Amended Application, Street Connectivity Study, - Supplemental Written Statement, July 29,
2020, Page 5.)
Based on the proposed street configuration, because the Glenwood Connector (aka the
Brackenfern connector) terminates at the property’s northern boundary, the city has determined
that the proposed development is consistent with the 1982 policy. 14
The LHVC and other residents of the Laurel Hill Valley strenuously oppose the City’s
interpretation of the 1982 policy. They interpret this policy to unequivocally prohibit any street
system that would connect the Glenwood Connector to 30th Avenue, regardless of how direct or
indirect that connection might be. The LHVC argue that the term “No connection to 30th Avenue
14

In its initial staff report, the city staff failed to include the 1982 policy in its analysis. During the open record
period, the city staff corrected that error, and in its March 24, 2021 Supplemental Memorandum, staff acknowledged
and discussed the applicability of this policy.
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shall be made” is clear and absolute on its face, and that it expressly prohibits any street
configuration that would result in a through connection between the beginning of the Glenwood
Connector and 30th Avenue. In Response Testimony, the East Ridge Village owners further
assert,
“As to the future of Brackenfern Road, the Laurel Hill Plan policy states precisely that
the “Glenwood collector” (now Brackenfern Road) would “terminate and diffuse into
other roads serving the area. (underlining added.) Nowhere is there any indication that
any portion of Brackenfern Road, existing or future, would be anything other than a
“collector.” Planning Division staff apparently ignored this provision of the policy in
their analysis and then misrepresented the proposed extension of Brackenfern Road to the
proposed PUD as a “local residential street.” Staff’s incorrect representation of
Brackenfern Road is just one of the several staff errors leading to the misconstrual of the
applicable Laurel Hill Plan policy and Land Use Diagram.
“This part of the policy, which staff seems to have overlooked, adds weight to the proper
interpretation of the policy because the policy dictates unequivocally that the “collector
street” will “terminate” and that “other” roads are to serve the neighborhood area beyond
the terminus of the collector. There is no mention or implication that these “other” roads
were intended or permitted to provide a “connection” to 30th Avenue. In contrast, if the
“other” roads were to include a connection to W. 30th, they would as a consequence serve
areas far beyond the area just beyond the terminus of the “Glenwood collector”.
(Thomas Bruno, Response Testimony on behalf of East Ridge Village owners, March 31, 2021,
at page 4.)
The question of whether the proposed street system complies with the 1982 policy depends on
the meaning of “No connection to 30th Avenue shall be made.” While the LHVC and other
neighbors argue that the term is “unequivocal and clear on its face”, without understanding its
context, in fact its meaning is not clear. Read without any context, “No connection to 30th
Avenue shall be made” would mean that no street may connect to 30th Avenue; it would require a
street with no connection. 15 Hence, meaning of the sentence is not clear and unequivocal, and
both ‘sides’ of this issue add qualifiers to advance their interpretation. Essentially, the city and
the applicant interpret the term “No connection to 30th Avenue shall be made” to mean that “No
connection from the Glenwood Connector to 30th Avenue shall be made.” The LHVC and other
neighbors interpret the sentence to mean that “No connection between the Glenwood Connector
and 30th Avenue shall be made.”
Determining of meaning of this sentence requires an examination of its context. It is not a
separate policy and cannot be read in isolation from the rest of the policy of which it is a part.
The topic of the policy is the Glenwood Connector, and its purpose is reflected in the language of
the Laurel Hill Plan to which the policy is directed. Specifically, the first “Neighborhood Goal”
of the Transportation section of the original Laurel Hill Plan states:
15

The city has many streets that connect to 30th Avenue – including streets that ultimately provide access to the
neighbors to the west of the proposed development.
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“To allow no connector street linking major roads at either end of the Valley to run
through the Valley. The objection is based on the additional noise generated from such
roads, aggravating the documented high noise levels already created by Interstate 5
freeway. A convenient interchange already links 30th Avenue to the freeway near Lane
Community College. Two minutes of traveling time saved would not offset the
environmental damage done along the full length of the Valley.”
The “Introduction” to the Transportation section of the 1982 East Laurel Hill Area amendment
states:
“The commercial/residential development node area in East Laurel Hill will have the
Glenwood collector as its primary access. The extension of the proposed Glenwood
collector shall be in an alignment and located to extend southward from the terminus of
the Glenwood Boulevard approach in a southeasterly direction. It will be aligned as
nearly as possible along the eastern boundary of Tax Lot 400 so as not to negatively
affect the Lowe property (Tax Lot 400) and continue southward along the boundary of
the Merrill property and Tax Lot 1100. It will take into consideration the safest and most
efficient intersection with Laurel Hill Drive, and be designed sensitive to topography,
vegetation, and safe access.”
The 1982 Transportation policy immediately follows this introduction statement.
As described in the original 1972 Plan, the drafters sought to prohibit any arterial or limited
access road through the Laurel Hill valley, and therefore specifically prohibited any arterial or
limited access road that would “connect the Glenwood interchange on Interstate 5 to 30th
Avenue or Spring Boulevard. Essentially, they didn’t want Glenwood – or any arterial or limited
access road – creating a ‘short-cut’ that divided the valley.
When the Plan was updated in 1982 the drafters recognized that the Glenwood Connector was
the “primary access” to the Laurel Hill neighborhood south of the Laurel Hill-Glenwood
overpass, but reiterated the intent of Policies 1 and 2 by clarifying that, in as much as it would be
the ‘primary access’, that access would not create a “short cut” through the valley to connect to
30th Avenue. Instead, the 1982 policy required that it was to “terminate and diffuse into other
roads serving the area.” Read in the context of the rest of the policy – and the rest of the Laurel
Hill Plan - the final sentence of that 1982 policy “No connection to 30th Avenue shall be made”
refers to the Glenwood Connector – and reinforces the 1972 policies that prohibit that Glenwood
Collector itself from connecting to 30th Avenue.
As a whole, the 1982 policy is directed only at the Glenwood Connector and prohibits that
connector from becoming a major thruway through the Laurel Hill Valley to the arterial at 30th
Avenue. Consistent with the 1972 policies, the 1982 policy reinforced that even as it was
extended to serve as the primary access to the Laurel Hill area, the Glenwood Connector would
terminate and not connect to 30th Avenue. That policy, however, does not, prohibit all vehicular
access between the termination of the Glenwood Connector and 30th Avenue. Instead, by its
terms, the 1982 policy requires that the Glenwood Collector “terminate and diffuse” to other
streets. Those other streets that it “diffuses” to are not addressed in the policy. – The policy
neither speaks to nor prohibits their connections to 30th Avenue.
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Consistent with the city’s interpretation, the 1982 policy directs that no connection be made from
the Glenwood Connector to 30th Avenue. The LVHC and other neighbors’ interpretation that the
policy prohibits any vehicular connection between the Glenwood Connector and 30th Avenue is
not supported by the Plan goals or the language of this policy.
Moreover, as stated above, while they must be considered and provide valuable guidance, the
Laurel Hill Plan policies must be read in context with other approval criteria. To read the 1982
Transportation policy as requiring that “No connection between the Glenwood Connector and
30th Avenue shall be made” (i.e., prohibiting all vehicular connection) would be inconsistent
with the City’s street connectivity and emergency vehicle access requirements.
Specifically, as discussed in more detail below, the city’s street connectivity requirements at EC
9.6815(1) require connectivity in order to create a street system that, in part, does not create
excessive travel lengths, efficiently and safely accommodates emergency vehicles, and ensure
streets are interconnected. Interpreting the Laurel Hill Plan 1982 Transportation policy to
prohibit all vehicular access between the terminus of the Glenwood Connector and 30th Avenue
is inconsistent with the purpose of the city’s street connectivity standard, and the specific
requirements that implement that purpose. Such an interpretation would also and, significantly,
disrupt emergency access to residents of this area that is designated and zoned for residential
development. As the staff explained in their March 24, 2021 supplemental memorandum (page
5):
“Staff also notes that referral comments from the Eugene Fire Marshal’s Office ***
indicate that the Eugene Fire Code D106.3 require two fire apparatus access roads for the
full development of this site as proposed. Phase 1 of the project, with 197 dwelling units,
may utilize the one access road shown from 30th Avenue if all buildings are provided
with sprinklers. Phase 2 of the proposed development will not comply with the fire
apparatus access road requirements, as the portion of Brackenfern Road to the north of
the property is not yet constructed and thus does not provide the required second access.
Brackenfern Road extending to the north can meet this requirement provided the road
does not dead end at the property line, but rather continues and connects with an existing
City street.”
While refinement plan policies must be considered, that consideration must respect all plan and
code criteria. The city’s interpretation of the 1982 Transportation policy – which prohibits the
Glenwood Collector from being extended to connect as a major street through the Laurel Hill
Valley to 30th Avenue – is both consistent with the language of the policy and respects other
applicable city requirements. Conversely, the LHVC and other neighbor’s interpretation, which
would prohibit all vehicular connection between the Glenwood Connector and 30th Avenue, is
inconsistent with other applicable city requirements.
In fact, as it is proposed and designed, the proposed development fully achieves and implements
the 1982 policy: the design and function of the Glenwood Collector (now Brackenfern)
terminates as a collector at the southern boundary of the approved development north of the
subject property and becomes a local street as it enters the subject property. In accordance with
the design requirements of the city’s local neighborhood street classification, it will be a local
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street from the property’s northern boundary until it fully terminates and ‘diffuses’ at Road A.
Road A is also proposed to be a local street that includes a circuitous and relatively narrow
design to provide access to the planned residential development and provides the necessary street
connectivity for both residents and emergency vehicles between Frontage Road (which
ultimately connects to Spring Street and then 30th Avenue) at its west end and the terminus of
Brackenfern Road at its east end. 16
The applicant agrees that the proposed development complies with the Laurel Hill Plan
transportation policies. However, the applicant urges that, if ultimately the 1982 policy is
determined on appeal to preclude vehicular access between the end of Brackenfern Road and
30th, that an alternative condition be attached to this approval to, effectively, restrict Brackenfern
to allow its use only by pedestrians, cyclists and emergency vehicles. As proposed, this
alternative condition would require a 1-foot reserve strip and barrier at the east end of Road A.
Although the applicant’s requested alternative condition would resolve an interpretation of the
1982 policy that prohibited vehicular access between Brackenfern and 30th Avenue, it would also
create issues regarding compliance with numerous mandatory criteria included under EC 9.8320,
including the Street Connectivity requirements of 9.6815, the cul-de-sac/turnaround standards at
EC 9.6820, and Traffic Impact Analysis (TIA) required under EC 9.8320(5)(c). As the
development is proposed, the alternative condition would result in noncompliance with these
approval criteria.
The Laurel Hill 1982 Transportation policy prohibits street connection from the Glenwood
Connector to 30th Avenue. That policy does not prohibit vehicular connection between the
Glenwood Connector and 30th Avenue. The proposed development’s local street system
complies with this policy, as well as the other two policies directed at restricting the connection
of the arterial or limited access roads, including the Glenwood Collector, to 30th Avenue.
Policy 4: All future construction in the Valley or East Laurel Hill shall include adequate
off-street parking to accommodate not only permanent residents but a reasonable number
of visitors. Although on-street parking should be discouraged, in some areas pull-out
facilities for parking should be developed, particularly where congestion exists.
Finding: As explained in the staff report, the R-1 parking standards require a minimum of one
parking space for each dwelling. In furtherance of this policy, as depicted on the site plan, offstreet parking is included for all proposed multi-family units. For the townhomes, parking bays
are provided, with a minimum of one space per dwelling unit plus additional spaces for visitors.
For the apartments, structured parking is provided underneath the apartment building, with a
minimum of one space per dwelling unit. On-street parking along one side of the proposed
streets will further accommodate visitors.

16

As discussed under EC 9.6870 regarding the city’s street width requirements, based on the applicant’s Traffic
Impact Analysis (TIA), the number of adjusted daily trips (ADTs) generated by the proposed development would
classify Frontage Road and Road A as medium volume, local residential streets, while Brackenfern Road would be
classified as a low volume residential street. The applicant has proposed to develop each of them to medium volume
local residential street standards.
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East Laurel Hill Area
Policy 6: Development and expansion of park facilities and bicycle paths is encouraged.
The South Hills ridgeline park plan shall be continued.
Finding: As explained in the staff report, the east end of the subject property is included in the
East Laurel Hill area. The LHVC argue that the proposed development fails to provide adequate
bicycle paths and compromises the development and expansion of the ridgeline park system and
the development and expansion of park facilities.
While this plan policy “encourages” the development and expansion of park facilities and
bicycle paths, and states that the South Hills ridgeline park plan “shall” be continued, those
policies are directed to the city, and not to the development of private property. However, to the
extent this policy is even applicable to the proposed facility, the proposed development will not
interfere with the existing or planned park facilities. As noted above, the site abuts City of
Eugene South Hills ridgeline facilities on three of its four sides. To the west is Ribbon Trail. To
the east is Coryell Ridge. To the northeast is Moon Mountain Park. Access to the Ribbon Trail is
proposed via the proposed Frontage Road and its sidewalk. The applicant also proposes to extend
the connection to the currently unconstructed but planned Brackenfern Road within the East
Ridge Village PUD. As discussed above, the sidewalks along Frontage Road, Road A and
Brackenfern Road will be 8 feet wide to accommodate needed pedestrian connections.
The proposed development satisfies all applicable provisions of the Laurel Hill Refinement Plan.
EC 9.8320(3) The PUD will provide adequate screening from surrounding
properties including, but not limited to, anticipated building locations, bulk,
and height.
Finding: As further discussed in the staff report, 23.55 acres in the southern and eastern portion
of the subject property are zoned Parks, Recreation, and Open Space (PRO) and will remain in
its natural undeveloped state, with existing vegetation providing a significant screening function.
Goal 5 resources and their proposed 40-foot setback, which run along the north property line and
northwest portion of the site will provide a natural screening function to developed areas north of
the site. Most of the entire perimeter of the site will retain existing vegetation either in the
proposed Lot Conservation Area or the Forest Management Area.
However, in the areas of the site adjacent to the abutting Everglade Avenue right-of-way and
along the western boundary of the site, there are gaps in these protected areas. To provide
vegetative screening in these areas, the applicant proposes a Forest Edge Planting scheme of six
canopy trees, six understory trees, six shrubs and a complete hydro-seeded ground cover of
perennials, consisting of all native species, per each 1,000 square feet of area. In order to ensure
this Forest Edge Planting will occur, the staff recommend the following condition of approval:
•

Prior to issuance of occupancy permits for dwellings in Phase 1, in the area adjacent to
Everglade Avenue right-of-way and along the west boundary line adjacent to the Ribbon
Trail, a Forest Edge Planting consisting of 6 canopy trees, 6 understory trees, 6 shrubs
and a complete hydro-seeded ground cover of perennials, per each 1,000 square feet of
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area shall be installed and maintained as part of the Forest Management Plan. All
plantings shall be native species. This requirement shall also be noted, with conceptual
planting details provided on the Final PUD plans.
This condition (adopted as Condition 3) is warranted to ensure adequate screening from the
surrounding properties.
The LHVC and residents of the adjacent developed neighborhoods to the west and north object
that the proposed development provides inadequate screening and that the location of the
proposed development is too close to their residences and that the bulk and height of the multifamily buildings are not adequately screened from their properties. One neighbor argues that the
development will ‘dwarf’ her property. She also argues that clustered units on Lot 4 and 3 do not
create an adequate buffer to residences to the north and that multifamily units are “incompatible”
and that the units on lots 3 and 4 should be replaced by single family homes or shifted south.
(Marie Meredith Written Testimony, March 1, 2021.) Another neighbor argues against
“jamming” the units on Lot 4 immediately up against her adjacent property; and asserts that the
site is not suitable for multi-family units. (Cecilia Radeski Written Testimony, March 1, 2021.)
The LHVC argue that “cramming high-rise buildings as close as possible to the Hendricks Hill
neighbors” does not provide adequate screening. (Tim Bradshaw March 23, 2021 hearing
testimony transcript, page 2.)
However, notwithstanding the neighbors’ objections, the perimeter plantings will provide
extensive screening of the proposed residential development from surrounding residentially
zoned and developed properties, including a 35-foot vegetated buffer that will buffer this
residential development from the adjacent residential development. Additionally, the multifamily units have been designed for the subject property. As proposed, the townhomes are
narrow, 2- and 3-story buildings with pitched roofs, bringing down the overall appearance and
bulk. The apartments are low, square shaped buildings with the lower level being structured
parking buried into the hillside and 2 and 3-story apartment buildings above. On most buildings,
eave heights are limited to 30 feet. 17 As described in the applicant’s narrative and depicted on the
site plan, building locations and configurations were chosen in response to the topography
restraints and Goal 5 resources.
The neighbors stress now, as they did in the previous version of the application, that the subject
property has challenging topography and significant, valuable natural features. Previously, the
city agreed with the neighbors that, spreading single-family residences across the 98-acres of the
subject property failed to comply with numerous applicable criteria related to preservation of the
site’s natural features. In response, to maximize protection of the site’s natural features, the
applicant has clustered the development in an area close to existing residential development. The
existing neighbors now object that the development is too crowded and too close to their already
developed properties. However, through this clustering, the allowed density will be consolidated
in the area of the site that allows the greatest preservation of the greatest amount of natural space.
The applicant is now proposing to preserve over 73% of the site, and the allowed residential
destiny and development is concentrated adjacent to the adjoining neighborhood that has already
17

The applicant’s request for a height increase for specified buildings is addressed below at EC 9.8320(10)(k).
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been developed. This both minimizes the impacts and facilitates a development that can satisfy
all of the applicable approval criteria.
While the proposed development provides the required “adequate screening from surrounding
properties”, this criterion does not anticipate or require that adjacent residences be fully screened
from view of one another or that they share size or style. As with the developed surrounding
neighborhoods, the subject property is zoned for the residential use proposed. To the extent it is
necessary or warranted, this screening will buffer the proposed residential neighborhood from
the adjacent residential uses.
Subject to compliance with the conditions of approval noted above, the proposed PUD will
provide adequate screening from surrounding properties, in compliance with this criterion.
EC 9.8320(4) The PUD is designed and sited to minimize impacts to the
natural environment by addressing the following:
(a)

Protection of Natural Features.
[* * * * *] 18
2.
For areas included on the City’s acknowledged Goal 5
inventory:
a. The proposed development’s general design and character,
including but not limited to anticipated building locations,
bulk and height, location and distribution of recreation space,
parking, roads, access and other uses, will:
(1)
Avoid unnecessary disruption or removal of
attractive natural features and vegetation, and
(2)
Avoid conversion of natural resource areas
designated in the Metropolitan Area General Plan to
urban uses when alternative locations on the property
are suitable for development as otherwise permitted.
b. Proposed buildings, road, and other uses are designed and
sited to assure preservation of significant on-site vegetation,
topographic features, and other unique and worthwhile
natural features, and to prevent soil erosion or flood hazard.

Finding: As a whole, EC 9.8320(4) requires that a PUD be designed and sited to minimize
impacts to the natural environment and in that design, it requires the applicant to “address” three
specific requirements: protection of natural features, tree preservation and restoration and
replacement. It does not require a specific process or mandate for how those three objectives are
to be satisfied, and in fact by its terms, provides flexibility to balance and achieve these
objectives “to the greatest degree attainable or achievable.”
Because the subject property is located on the City’s acknowledged Goal 5 inventory, 19 EC
18

EC 9.8320(4)(a)(1) applies to areas not included within the City’s acknowledged Goal 5 inventory and, therefore,
is not applicable to this application.
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9.8320(4)(a)(2a) requires that the development’s “general design and character, including but not
limited to anticipated building locations, bulk, height, location and distribution of recreation
space, parking, roads, access and other uses, be designed to “avoid” both “unnecessary”
disruption or removal of attractive natural features and vegetation and conversion of designated
natural resource areas to urban uses “when alternative locations on the property are suitable for
development as otherwise permitted.” It also requires that buildings, roads and “other uses” be
designed to preserve significant on-site vegetation, topographic features and other “unique and
worthwhile” natural features, and to prevent soil erosion or flood hazard.”
As discussed above, and as summarized in detail in the staff report as it relates to this criterion,
23.55 of the subject property are designated and zoned for open space and, consistent with EC
9.8320(4)(a)(2a)(2), because alternative, R-1 zoned locations on the property are available, the
applicant’s proposed development fully “avoids” any conversion of that natural resource area to
urban use. In addition, consistent with EC 9.8320(4)(a)(2a)(1), the applicant’s proposed
development seeks to avoid disruption or removal of “attractive natural features and vegetation”
by preserving over two-thirds of the site as a 59.80-acre Forest Management Area (FMA). As
discussed below in relation to the tree preservation and restoration requirements of EC
9.8320(4)(b), the applicant has proposed a Forest Management Plan (FMP) over that entire
FMA. To minimize “unnecessary” disruption or removal of “attractive natural features and
vegetation, development is clustered in the western third of the property. Within the 37.49 acres
proposed for development, 12.42 acres are proposed as an open space ‘conservation area’. In
total, over 73% of the property’s 98.31 total acres are proposed for protection.
Several area residents, as well as the LHVC, assert that the proposed development violates this
criterion. While supporting the preservation of the open space zoned-area and other natural areas,
they assert that the proposed development does not go far enough to ensure that the areas
designated for preservation and permanently preserved.
It is clear that the LHVC and other neighbors would prefer less, or no, development on the
subject property. However, the property on which the residential development is proposed is
zoned R-1 and has, for the last 40 years, been designated for residential development. This
criterion does not prohibit development. Rather, it requires the applicant’s development design
avoid “unnecessary” disruption or removal of “attractive natural features and vegetation. To the
extent such “disruption or removal” is critical to achieve the planned and designated residential
development of the site, this criterion does not preclude it. At the same time, this criterion
requires that the applicant design the development to “preserve significant on-site natural
features.” To that end, within the area to be developed, the applicant’s proposal designates 12.42
(of the total 37.49-acre development site) as a Conservation Area. Further, as discussed below
regarding tree preservation, within that 37.49 acres the applicant has proposed extensive
protections to ensure preservation of natural features “to the greatest degree attainable or
achievable.”
As noted above, this PUD criterion does not require a specific process or mandate for how a
development application must minimize impacts to the natural environment. In this case, the
19

The subject property is designated on the City’s April 12, 1978 Goal 5 Scenic Sites Working Paper as a “Natural
Site of Visual Prominence and Prominent and Plentiful Vegetation.”
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applicant’s proposed preservation of over two-thirds of the project site with the development
anticipated by the R-1 zone clustered in an area adjacent to already developed residential
neighborhoods, is designed to minimize impacts to the natural environment by avoiding
unnecessary disruption of attractive natural features and vegetation and by protecting the area
designated for open space “to the greatest degree attainable or achievable.” Subject to
compliance with the conditions discussed below regarding tree preservation within the
development area and continued compliance with the FMP within the FMA, the proposed
development provides the protection of natural features anticipated by this criterion. 20
(b)

(c)

Tree Preservation. The proposed project shall be designed and sited
to preserve significant trees to the greatest degree attainable or
feasible, with trees having the following characteristics given the
highest priority for preservation:
1. Healthy trees that have a reasonable chance of survival
considering the base zone or special area zone designation and other
applicable approval criteria;
2. Trees located within vegetated corridors and stands rather than
individual isolated trees subject to windthrow;
3. Trees that fulfill a screening function, provide relief from glare, or
shade expansive areas of pavement;
4. Trees that provide a buffer between potentially incompatible land
uses;
5. Trees located along the perimeter of the lot(s) and within building
setback areas;
6. Trees and stands of trees located along ridgelines and within view
corridors;
7. Trees with significant habitat value;
8. Trees adjacent to public parks, open space and streets;
9. Trees located along a water feature;
10. Heritage trees.

Restoration or Replacement.
[* * * * *] 21
2. For areas included on the city’s acknowledged Goal 5 inventory, any
loss of significant natural features described in criteria (a) and (b) above
shall be consistent with the acknowledged level of protection for the
features.

Finding: EC 9.8320(4)(b) requires that PUDs be designed and sited to minimize impacts to the
natural environment through tree preservation “to the greatest degree attainable or feasible” and
EC 9.8320(4)(c) requires restoration and replacement of “significant natural features” in a way
that is consistent with subsections (a) (protection) and (b) (preservation.)
20

Further compliance with this standard with regard to the design of the proposed development to prevent soil
erosion and for flood control is addressed below in findings regarding EC 9. EC 9.8320(6).
21
EC 9.8320(4)(c)(1) applies to areas not included on the city’s acknowledged Goal 5 inventory and is, therefore,
not applicable to this application.
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The city’s interpretation of the requirements of these criteria are based on the then-hearing
official’s analysis and findings in his review of the applicant’s previous development proposal.
As described in the staff report:
“Based on the Hearings Official’s decision, staff agrees that the applicant does not need
to provide a precise tree survey in areas of the site that will not be developed. For those
areas that will be developed, the survey should locate and identify the significant trees.
Data on size of a tree is relevant to the extent of identifying significant trees to be saved
near construction and ground disturbance areas. Data on the health of a tree is relevant to
the extent of identifying trees for removal due to health issues of the tree. Data on tree
species is relevant to the extent of identifying non-native and invasive tree species. The
CRZ of trees is relevant to the extent of identifying those trees in protected areas near
construction and ground disturbance areas that may be impacted.”
Based on the original hearing official decision and the city’s analysis, the applicant proposes to
address these criteria through a Tree Preservation and Replacement Plan for the 37.49-acre
development area and through a Forest Management Plan for the 59.80-acre FMA.
As reflected in the application and as summarized by staff, to prepare and evaluate these plans,
the applicant relied on compiled information on trees on the property through field surveyed
trees inventoried in 2013 and 2020, together with LIDAR tree information. With this data, the
applicant has provided a comprehensive representation of existing tree conditions for the
property. The field survey and LIDAR data identified an estimated 10,349 trees on the property.
The applicant provided a full field tree survey in the areas of the site proposed for development,
in proposed buffer areas where development comes closest to the adjacent residential
development, in the footprint of the two single-family dwellings, and along the utility easement
that runs east through the FMA. The applicant’s site plan (Plan Sheet 9.1) depicts which
surveyed trees will remain and which will be impacted. As depicted, the site plans assume all the
trees on the lots associated with the single-family dwellings will be impacted.
The applicant’s field survey indicates many of the trees are not of high quality. The site has not
been replanted, managed or maintained. Logging, burning, grazing, mowing, brush-cutting and
thinning on the property over many years have negatively affected trees on the site. Trees
currently on the site are random, naturally occurring re-growth trees. Many trees have been
damaged by ice storms, heavy snowfall and wind and many are in general decline. The site also
includes trees that are non-native such as, cherries, apples and hollies. The applicant’s site plan
(Sheet 9.1) indicates all trees in the Goal 5 conservation areas will not be impacted.
Tree Preservation and Replacement for Proposed Residentially-Developed Area
For the 37.49 acres proposed for development (Lots 1 through 5), the applicant has submitted a
Tree Preservation Report (dated June 30, 2020), Tree Preservation Plan (Sheets 9.1 through 9.5)
and conceptual Landscape Plan (Sheet 12.0-A, revised January 11, 2021).
As described in the application and summarized in the staff report, the conceptual landscape plan
indicates that areas of proposed landscaping within the common areas will meet the standards for
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L-1 Basic Landscape, L-2 Low screen Landscape and L-3 High Screen Landscape. All trees to
be removed are in or adjacent to construction areas associated with the development. The areas
proposed for residential construction have been located to result in the least amount of impact to
the Goal 5 resource areas and, to the extent feasible, in the less steeply sloped areas of the site.
These locations also limit the impacts to trees in the area. The applicant’s written statement
indicates all trees removed for the construction of buildings, roads and infrastructure and two
Goal 5 crossings will be replaced. To the extent practical, healthy stands of trees are designated
for preservation at the highest elevation in the southern portion of the developed area, and stands
of trees between building clusters will remain as buffers and provide screening between the
proposed development and the adjacent developed residential properties. There are no identified
incompatible land uses or trees with particularly significant habitat values. Although trees are
proposed to be removed along the west property line adjacent to the Ribbon Trail, the applicant
has identified no significant trees in that location. The applicant’s surveys have identified no
heritage trees on the site.
The LHVC and other neighbors object to the extent of tree removal the development will
necessitate, arguing that “[t]hey remove virtually all of the trees on the buildable section of the
site, they run a road over protected Goal 5 riparian area in 2 places.” (Tim Bradshaw March 23,
2021 hearing testimony transcript, page 2.) These objections do not acknowledge the more than
12 acres of this portion the property that will be preserved or the efforts made to minimize road
disruption. Moreover, they do not address how the proposed development fails to comply with
these criteria. Rather, they appear to be based on a premise that development at a density of 5
units per acre, as well as the development of multi-family structures, will necessarily result in
excessive destruction of the site’s natural features.
Because it is undeveloped, the site is presently heavily vegetated. However, it is designated for
residential development and under the applicable provisions of the R-1 zone and the SHS, it may
be developed at a density of 5 units per acre. To the extent the neighbors feel that R-1 zoning or
SHS density is inappropriate for this site, the existing zoning is not at issue in this case. Given
the property’s residential zoning and the applicant’s concerted effort to cluster the development
on the western third of the site in order to maximize the preservation of eastern two-thirds, the
development has been designed and sited to preserve significant trees to the greatest degree
attainable or feasible.
To ensure compliance with the applicant’s landscaping and tree preservation plans in the
development area, staff have recommended several related conditions of approval, as follows:
•

The Final PUD site plans shall include the following conditions of approval as notes
related to tree preservation and replanting requirements for the areas of multi-family
development:
o All building permits for construction on the site shall include a site plan in
compliance with the approved tree preservation plan. The building permit submittal
shall include sufficient detail to verify that no more than 30 percent of the Critical
Root Zones (CRZ) of trees to be preserved will be impacted by construction activities
on the lot, or a report from a certified arborist verifying that the proposed construction
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activities can otherwise be conducted in a manner that does not threaten the survival
of the trees to be preserved. The building permit shall include tree protection fencing
to be erected at the perimeter of the CRZ’s for all trees to be preserved (or an
alternative location as approved by the City).
o Protective fencing for trees identified to be preserved shall be installed (subject to
inspection by the City) prior to beginning any construction related activities. All
protective tree fencing shall remain in place until completion of all construction
activities; any relocation or removal of the protective fencing shall only occur with
prior approval by the City.
o No excavation, grading, material storage, staging, vehicle parking or other
construction activity shall take place within the identified tree protection areas
without prior approval by the City.
o The removal of trees indicated ‘to be removed’ is not required; said removal may
occur at the applicant or future owners’ discretion.
o All trees to be removed on the site shall be replaced with a minimum of one tree for
every tree removed. Replacement trees shall be non-invasive species, with a
minimum caliper of 2 inches for deciduous trees and a minimum height of 5 feet for
coniferous trees and planted in the same general area as depicted on the approved
landscape plans. Planting, watering and general maintenance of replacement trees
shall be conducted by the property owner in manner that ensures their establishment
and long-term survival.
In the event that any tree planted on the site becomes severely damaged, diseased or
dies, it shall be replaced by a similar species of tree within the vicinity of the lost tree
and in accordance with the approved landscape plan.
These conditions (adopted as Condition 4 and its subparts) will ensure compliance with the
applicant’s representations and are warranted to ensure that the development will be designed
and sited to preserve significant trees in the clustered development area to the greatest degree
attainable or feasible.
Forest Management Plan and Areas
The applicant’s proposed FMA will protect approximately 2/3 of the property as an undeveloped
protected area. The applicant has proposed an FMP for this area, with the intent to restore this
area with a full canopy of native species in diverse stands of uneven age native trees. As
explained in the applicant’s detailed FMP and summarized in the staff report, the applicant’s
stated goals of the FMP are to:
o
o
o
o

Remove invasive species that are crowding out tree growth.
Remove dead, down, dying and damaged trees to make room for replanting.
Remove non-native species to make room for planting native species.
Plant and encourage growth of native species.
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o Reestablish and maintain full canopy of forested area as viewed from neighboring
areas and lower elevations in the City.
(LaurelRidge Forest Management Plan, February 4, 2021, page 2.)
The FMP proposes City review and approval of the removal of any tree with the exception of the
trees within the two single-family sites, trees within the utility easements that cross the Forest
Management Area, trees on the perimeter of the site removed as necessary to install security
fencing, any five trees on a forest lot annually.
Both the applicant and staff acknowledge the FMP is a unique approach to address the unique
issues presented here related to the applicant’s proposal to preserve 60 acres of the project site.
And, while the city’s traditional tree-preservation approach has historically favored preservation,
rather than restoration, the consideration of an alternative approach is contemplated through the
flexibility allowed through the PUD process. As it is proposed, the plan will encourage active
forest management of the site in the future while providing a framework for how trees are
assessed for removal and achieving the goal of restoring the site to a full canopy of healthy
native trees.
The FMP explains that “revenue generated from selective harvesting over time will fund
rehabilitation effort.” The LVHC and area neighbors repeatedly characterize this proposal as a
plan for “commercial logging.” The LVHC further argues that
“The future preservation of natural features in the FMP area, including trees, open space,
and Goal 5 water resources, is not adequately addressed by the current FMP presented by
the applicant and should be significantly strengthened before it can be said to meet
approval criteria. Above all, to meet approval criteria, the FMP area must be designated
and indisputably protected as permanently non-buildable open space. To ensure it
remains undeveloped, the FMP area could be zoned as Parks, Recreation, andOpen
Space, granted under a permanent conservation easement to the city, or deeded
permanently to a third party for management. Otherwise * * * the FMP area is not
permanently protected from future development and density of the entire 98 acres will
exceed the South Hills Study limits.
(LVHC March 23, 2021 Post Hearing Response, page 2.)
They further assert that the proposed 5-year Plan review methodology would constitute an
improper deferral of compliance with the PUD standards, arguing that through those 5-year plan
reviews, decisions will be made regarding the future of the FMA without public input.
A review of the detailed Forest Management Plan refutes the characterization of it as a tool for
“commercial logging.” It is not. The LHVC is correct that the FMP is not intended to exclusively
“preserve” the site, which would be an option that would be permissible under this criterion.
However, strict preservation would also not facilitate the restoration also allowed under this
criterion. As it is drafted, the FMP will facilitate removal of non-native and invasive species and
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dead or damaged trees and the addition of native species in order to “reestablish and maintain [a]
full canopy of forested area as viewed from neighboring areas and lower elevations of the City.”
The LHVC concern that, because of its private ownership, “the FMP area is not permanently
protected from future development and density of the entire 98 acres will exceed the South Hills
Study limits” is also unwarranted. As discussed above, 23.55 acres is zoned PRO and, therefore,
is not subject to development. The density of the proposed development is based on the entirety
of the 74.76-acre R-1 zoned portion of the property. Regardless of the FMP, under the property’s
current zoning, no further development is permitted.
While objecting that the FMP is inconsistent with this criterion, neither the LHVC nor any
neighbors establish that, as proposed, the FMP violates any specific requirement of this criterion.
In fact, by its terms, this criterion requires that the PUD be designed to minimize impacts and
that the measures be implemented to minimize those impacts through protection, preservation
and restoration “to the greatest degree attainable or feasible.” It does not create a concrete
mandate as to how that protection, preservation and restoration are to be completed.
Responding to the neighbor’s concerns that the FMP’s 5-year plan reviews defer compliance
with requirements of EC 9.8320(4), in its March 24, 2021 Supplemental Memorandum, staff
recommended that if the 5-year plan reviews are construed to result in a deferral of compliance
with the applicable approval criterion, an additional condition could be added to require that all 5
year plan reviews be subject to a Type II review procedure. The neighbors responded to the staff
recommendation by asserting that such deferral would, instead, require denial of the application
or, at the very least, the subsequent 5-year plans would require a Type III review to evaluate the
FMP for compliance with EC 9.8320(4).
The 5-year plan reviews included in the FMP do not, in any respect, defer compliance with any
requirement of EC 9.8320(4). As the applicant correctly responds, “the FMP approach allows a
degree of flexibility from the unequivocal preservation standards that is warranted to meet the
restoration and enhancement objective purpose of PUDs.” (Bill Kloos, April 2, 2021 Applicant
Final Written Argument, page 3.) The FMP spells out how that flexibility will be implemented,
and provides for 5-year Plan reviews so the city can exercise its administrative function to ensure
that, as the preservation and restoration efforts are managed, the FMP continues to comply with
EC 9.8320(4). It does not defer, until a later date, whether the FMP will comply with the
criterion, and there is no legal basis to require subsequent discretionary review of those Plans for
compliance with this criterion. By its present terms, the FMP does comply. The city’s
administrative review of the 5-year plans will provide an affirmative mechanism to ensure
continued compliance as the FMP is implemented to achieve its objectives to preserve and
restore the 60-acre forest “to the greatest degree attainable or feasible.” They do not contemplate
or allow modifications to the FMP. 22
22

As noted in the staff report, as part of the FMP, the applicant suggested a Forest Management Area Covenant to
ensure that the Forest Management Area is managed consistent with the FMP. The staff responded, correctly, that
there is no mechanism for a covenant to address continued compliance with or changes to the FMP. Continued
compliance is ensured through conditions of approval. To the extent the applicant requests changes to the FMP in
the future, such changes would require a modification to the approved Plan through the city’s modification
procedures.
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To ensure compliance with the FMP, as it is written, staff recommend that the Forest
Management Areas and areas of impact as depicted on the applicant’s site plans on proposed
Lots 6 and 7 (see Sheets 9.4 and 9.5, dated June 30, 2020 for detail) be subject to the following
additional conditions of approval as follows:
•

The areas designated on the site plans as Forest Management Area shall be managed for
forestry uses consistent with the applicant’s proposed Forest Management Plan
(submitted February 4, 2021), and subject to the additional conditions of approval listed
below.

•

Forest Management Areas (shown in green) on the applicant’s tentative plans shall be
clearly indicated as being non-buildable open space areas on revised, Final PUD site
plans and any final plat creating the proposed Lots 6 and 7. The developable areas on
these lots shall be limited to the areas of potential construction impact as depicted on the
tentative plans (shown in white for the two proposed homesites, utilities, public
improvements, driveways and grading on Sheets 9.4 and 9.5).

•

Protective fencing is required at the boundary of impact areas along the edge of Forest
Management Areas, in association with the two homesites, the main east-west utility
corridor and any secondary utility runs elsewhere in the Forest Management Area (shown
as the boundary between green and white on the applicant’s tentative plans), to be
installed prior to, and for the duration of, any construction related activity within the
depicted impact areas. The protective fencing shall also be shown at these locations on
revised, Final PUD site plans. All protective tree fencing shall remain in place until
completion of all construction activities; the installation, and any relocation, removal, or
modification of the protective fencing shall require prior City approval. Protective
fencing shall be that which is typical for tree protection and erosion control purposes.

•

Any necessary permits for construction related activity, including development of the
proposed homesites, utility installation, public improvements and other site development,
shall include a detailed site plan showing the location, size and species of any trees to be
removed or otherwise impacted within and along the protective fencing boundary.

•

No excavation, grading, material storage, staging, vehicle parking or other construction
activity shall take place within the identified Forest Management Areas except as
necessary to conduct authorized tree inspection, inventory, management and removal or
replanting activity. Maintenance of previously installed logging roads is acceptable.

•

Tree removal within the designated Forest Management Areas shall be limited to the
following: removal of invasive and non-native species; and dead, fallen, dying, damaged
or otherwise unhealthy trees. Any trees proposed for removal within the Forest
Management Areas beyond the designated areas of potential construction impact are
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subject to review and approval of a tree removal and restoration plan (also referred to as
the 5-Year Plan) to ensure consistency with these conditions of approval, prior to any tree
removal activity.
•

Any proposed tree removal shall be accompanied by a site plan and written evaluation
(also referred to as the 5-Year Plan) from a Certified Forester or Arborist showing the
extent of tree removal pursuant to these conditions of approval. The size, species and
health/condition of the tree(s) to be removed shall be shown, along with a replacement
planting plan consistent with the Forest Management Plan. The tree(s) to be replanted
shall be replaced according to the approved 5-Year Plan. Replacement trees shall be
native species, and the planting, watering and general maintenance of replacement trees
shall be conducted by the property owner in manner that ensures their establishment and
long-term survival.

•

Any private, separately recorded CC&Rs, deed restrictions or covenants related to the
proposed Forest Management Plan and Areas may not conflict with conditions of
approval established in the Final PUD Performance Agreement or as notes on the
approved Final PUD site plans. In the event of any inconsistency or conflict, the City’s
conditions of approval shall prevail and govern activity related to construction or ongoing management of these areas.

•

The owner(s) of the Forest Management Area lots shall submit any proposed
amendments to the currently approved 5-Year Plan to the City for review and approval.
Any subsequent 5-Year Plan shall be submitted to the City for review and approval 60days prior to the expiration of the current 5-Year Plan. Failure on the part of the owner(s)
to submit a subsequent 5-Year Plan to the City for review and approval shall have the
effect of curtailing all Forest Management Plan activities in the Forest Management
Areas until such time that a new 5-Year Plan is submitted and approved by the City. A 5Year Plan shall be valid for 5 years from the date of City approval and shall expire
thereafter.

These conditions (adopted as Conditions 5-13) are warranted to ensure compliance with the
FMP.
Subject to these conditions of approval, the applicant’s proposed FMP for the FMA and its
proposed landscaping and preservation plans for the clustered development area protect natural
features and provide for the sites preservation and restoration in compliance with EC
9.8320(4)(a)-(c).
(d)

Street Trees. If the proposal includes removal of any street tree(s), removal
of those street tree(s) has been approved, or approved with conditions
according to the process at EC 6.305.

Finding: There are no existing street trees proposed for removal and, therefore, this criterion is
not applicable.
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EC 9.8320(5): The PUD provides safe and adequate transportation systems through
compliance with the following:
(a) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public
Ways (not subject to modifications set forth in subsection (11) below).
Findings: EC 9.8320(5)(a) requires compliance with the standards for streets, alleys and other
public ways set forth in EC 9.6800 through EC 9.6875. Each of those standards are addressed as
follows:
EC 9.6805 Dedication of Public Ways.
EC 9.6805 permits the City to require dedication of public ways for bicycle and/or pedestrian use
as well as for streets and alleys, as a condition of any development, provided the City makes
findings to demonstrate consistency with constitutional requirements. The applicant’s dedication
of public streets must conform to the adopted right-of-way map and EC Table 9.6870. As
explained below in findings regarding EC 9.6870 and EC 9.6505(3), and as further discussed in
the Public Works referral comments regarding compliance with this requirement, the City
accepts the applicant’s proposal to comply with the right-of-way and payment requirements in
EC 9.6870 and is not requiring any additional right-of-way dedication or special setback for the
proposed PUD.
EC 9.6810 Block Length
EC 9.6810 requires that block length for local streets must be no greater than 600-feet in length,
subject to exceptions. EC 9.6810(1) allows an exception when
“physical conditions preclude a block length of 600 feet or less. Such conditions may
include, but are not limited to, topography or the existence of natural resource areas such
as wetlands, ponds, streams, channels, rivers, lakes or upland wildlife habitat area, or a
resource on the National Wetland Inventory or under protection by state or federal law”.
As explained in the applicant’s narrative, the site’s physical conditions preclude compliance with
this standard. As the applicant explains, the site’s linear topography, riparian corridors and lack
of adjacent street or right-of-way on the west, south and east sides of the property substantially
limits street location options. In addition, the location of Brackenfern Road on the adjacent
property to the north is predicated by a previously approved Planned Unit Development (PDF
02-02 East Ridge Village PUD) and the topography of that development site.
Public Works staff concludes that an exception to the 600-foot maximum block length standard
is warranted, due to a combination of factors including riparian corridors and wetlands, steep
slopes, protected open space areas, the off-site location of Brackenfern Road, and the related
street connectivity exceptions otherwise recommended below.
EC 9.6815 Connectivity for Streets
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(a) All streets and alleys shall be public unless the developer demonstrates that a
public street or alley is not necessary for compliance with this land use code or
the street connectivity standards of subparagraphs (b) through (f) of this
subsection.
The applicant proposes construction of three public streets, in compliance with this standard.
(b) The proposed development shall include street connections in the direction of all
existing or planned streets within 1/4 mile of the development site. The proposed
development shall also include street connections to any streets that abut, are
adjacent to, or terminate at the development site.
The staff report analysis and findings regarding compliance with this standard are adopted as
follows:
As shown in the applicant’s site plans there are several existing public streets within ¼ mile
of the development site and streets which are adjacent to, intersect or abut the development
site that create the potential need for street connections as follows:
o

East 30th Avenue, which is under Lane County jurisdiction, abuts the proposed
development to the south. The applicant proposes to provide a street connection which
will connect to the City street system at Spring Boulevard and run parallel to 30th
Avenue at the base of the existing embankment (the Frontage Road).

o

East 29th Avenue is an unimproved street which terminates approximately 400 feet
northwest of the northwest corner of the proposed development. The current terminus
of East 29th is separated from the proposed development by two undeveloped tax lots,
Map/Tax Lot 18-03-04-34-02500, which is owned by the City of Eugene and includes
the Ribbon Trail, and Map/Tax Lot 18-03-04-43-00500 adjacent to and east of the
Ribbon Trail. As part of the purchase agreement a provision was included to allow for a
future right-of-way across the Ribbon Trail if a street connection were required as a
condition of development of the property to the east. Staff has determined that a direct
connection will not be required as a condition of this development because the adjacent
property can gain access to 29th Avenue in the future.

o

Brackenfern Road and Rockrose Lane are planned streets to the north that have been
approved, but not yet constructed per the East Ridge Village PUD. The applicant
proposes a public street connection to Brackenfern Road but is requesting an exception
to connecting to Rockrose Lane.

o

Everglade Avenue, which is an undeveloped public right-of-way which terminates
along the northern boundary of the development site. The applicant is also requesting
an exception to connecting to Everglade Avenue.
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The proposed connection to 30th Avenue and Brackenfern Road will meet the intent of this
standard. The applicant’s requested exceptions to other street connections are discussed below
under subsection EC 9.6815(2)(g).
(c) The proposed development shall include streets that extend to undeveloped or
partially developed land that is adjacent to the development site or that is
separated from the development site by a drainage channel, transmission
easement, survey gap, or similar property condition. The streets shall be in
locations that will enable adjoining properties to connect to the proposed
development’s street system.
The staff report analysis and findings regarding compliance with this standard are adopted as
follows:
The property is surrounded by several undeveloped or partially developed lands. These lands
are addressed below:
o Map/Tax Lot 18-03-04-43-00500, a 22.6-acre undeveloped tract adjacent to the northwest
corner of the proposed development. This property has frontage on Floral Hill Drive,
along its north boundary. The applicant is requesting an exception to providing a public
street connection to this property pursuant to EC 9.6815(2)(g).
o Map/Tax Lot 18-03-04-00801, a 5-acre undeveloped tract located along the northern
boundary of the proposed development, directly west of and abutting the unimproved
Everglade Avenue right-of-way. The applicant is requesting an exception to providing a
public street connection to this property pursuant to EC 9.6815(2)(g).
o East Ridge Village PUD, a 48.40-acre partially developed site along the northern
boundary of the proposed development. The applicant proposes to provide a public street
connection to Brackenfern Road, which will meet the intent of this standard.
o City of Eugene park land (Moon Mountain), a 40.30-acre undeveloped park property
along the northeastern boundary of the proposed development. The applicant is
requesting an exception to providing a public street connection to the Moon Mountain
property pursuant to EC 9.6815(2)(g).
o City of Eugene park land (Coryell Ridge), a 99.50-acre undeveloped park property along
the eastern boundary of the proposed development. The applicant is requesting an
exception to providing a public street connection to the Coryell Ridge property pursuant
to EC 9.6815(2)(g).
o Map/Tax Lot 18-03-10-00-00703, a 24.90-acre undeveloped property along the entire
southern boundary line of the development site. The applicant is requesting an exception
providing a public street connection to this property pursuant to EC 9.6815(2)(g).
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o City of Eugene park land (Ribbon Trail Park), a 7.50-acre undeveloped park property
along the western boundary of the proposed development. The applicant is requesting an
exception to providing a public street connection to the Ribbon Trail Park pursuant to EC
9.6815(2)(g).
The applicant is requesting exceptions for street connections to all the properties discussed above
except the street connection to East Ridge Village PUD and Brackenfern Road. The requested
exceptions are discussed in detail below under subsection EC 9.6815(2)(g).
(d) Secondary access for fire and emergency medical vehicles consistent with EC
9.6870 is required.
As discussed above in relation to the Laurel Hill Plan transportation policies, the applicant relies
on the future connection to Brackenfern Road and the emergency access connection to Spring
Boulevard via the Frontage Road, located at the base of the 30th Avenue embankment to
establish the required fire and emergency vehicle access. The proposed Frontage Road and the
21-foot-wide emergency access will connect to 30th Avenue and provide the required secondary
emergency access until such time as the Brackenfern Road connection is constructed to the
north. Referral comments from the Fire Marshal confirm that the applicant’s proposed access
satisfies the fire code requirements for two fire apparatus access roads for the full development
of the property.
(e) Except for applications proposing needed housing, all applicants shall show that
the proposed street alignment shall minimize excavation and embankment and
avoid impacts to natural resources, including water related features.
As discussed in the applicant’s narrative, the proposed street layout is premised on the
applicant’s objective to minimize cut and fill impacts to the site where steep slopes and Goal 5
resources exist. The applicant has attempted to locate streets where existing impacts from
remnant logging roads already exist, thereby reducing cut and fill and tree removal as much as
possible.
The LHVC object that the proposed development fails to satisfy this criterion because Road A
will cross a Goal 5 resource in two locations. However, this standard does not require that there
be no impacts. The applicant’s design limits the Goal 5 crossings to only two locations, and the
design of the street, including bridges at those crossings, minimizes the impacts of those
crossings. The applicant has demonstrated that this street alignment avoids nearly all impacts to
Goal 5 resources.
(f) In cases where a required street connection would result in the extension of an
existing street that is not improved to city standards and the street has an
inadequate driving surface, the developer shall construct a temporary barrier at
the entrance to the unimproved street section with provision for bicycle,
pedestrian, and emergency vehicle access.
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The potential need for temporary barriers on Brackenfern Road will be determined at the time of
a subsequent Privately Engineered Public Improvement (PEPI) permit review process.
(g) In the context of a Type II or Type III land use decision, the city shall grant an
exception to the standards in subsections (2)(b), (c) or (d) if the applicant
demonstrates that any proposed exceptions are consistent with either subsection
1. or 2. Below:
1. The applicant has provided to the city, at his or her expense, a local
street connection study that demonstrates:
a. That the proposed street system meets the intent of street
connectivity provisions of this land use code as expressed in EC
9.6815(1); and
b. How undeveloped or partially developed properties within a
quarter mile can be adequately served by alternative street
layouts.
2. The applicant demonstrates that a connection cannot be made
because of the existence of one or more of the following conditions:
a. Physical conditions preclude development of the connecting
street. Such conditions may include, but are not limited to,
topography or likely impact to natural resource areas such as
wetlands habitat area, or a resource on the National Wetland
Inventory or under protection by state or federal law.
As listed above, the subject property abuts several existing or planned rights-of-way and adjacent
undeveloped or partially developed properties for which the applicant has requested connectivity
exceptions.
As required under EC 9.6815(2)(g)(1), the applicant’s Street Connectivity Study demonstrates
that the proposed street system meets the intent of the EC 9.6815(1) street connectivity
provisions. The study also demonstrates that undeveloped or partially developed properties
within a quarter mile can be adequately served by alternative street layouts. The study establishes
that the existing, proposed and planned roadway systems can and will continue to adequately
serve the subject site and surrounding properties and that additional public street connections
would not necessarily provide a benefit to the site, neighboring properties or the general public.
Based on the evidence provided by the applicant’s Street Connectivity Study, the applicant’s
Street Connectivity Study (Branch Engineering, dated July 29, 2020) demonstrates that the
requested exceptions comply with EC 9.6815(1).
Based on the above analysis, the proposed PUD complies with the EC 9.6815 street connectivity
standards.
EC 9.6830 Intersections of Streets and Alleys
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All proposed street intersections are at or near 90 degrees. All proposed public streets have an
intersection offset greater than 100 feet, which exceeds the minimum 100-foot offset for local
streets.
EC 9.6835 Public Accessways
(1) The city shall require within the development site the dedication to the
public and improvement of accessways for pedestrian and bicyclist use to
connect the development site to adjacent cul-de-sacs or to an adjacent site
that is undeveloped, publicly owned, or developed with an accessway that
connects to the subject site, provided the city makes findings to demonstrate
consistency with constitutional requirements. Public accessways shall
conform to design standards for accessways contained in the “Design
Standards for Eugene Street, Sidewalks, Bikeways and Accessways.
(2) Existing unimproved public accessways on properties adjacent to the
development site shall be improved consistent with the “Design Standards
for Eugene Streets, Sidewalks, Bikeways and Accessways “if such accessways
are connected to the subject site, provided the city makes findings to
demonstrate consistency with constitutional requirements. Said
improvements to unimproved public accessways shall connect to the closest
public street or developed accessway.
The development site is not adjacent to a cul-de-sac or to a developed site with an accessway that
connects to this development site. The development site is bordered on its northeast, east and
south by city-owned park land.
As explained in the staff report, staff determined that this standard would require the applicant to
construct and dedicate a 10-foot wide, paved public bike and pedestrian accessway that connects
a public street on the development site to the site’s boundary adjacent to the city park land, if the
city could demonstrate consistency with constitutional requirements. The staff determined,
however, that it could not make the required demonstration and that, instead, the requirement
would be an impermissible government exaction (i.e. “taking”). The city staff determined that
there was a public interest in the connection and that there was a nexus between that interest and
a condition that would require this developer to dedicate and improve a bicycle-pedestrian
easement that will provide a direct bicycle/ pedestrian connection from this residential
development site to the adjacent park land. However, staff recognized that the requirement to
construct and dedicate a 10-foot wide, paved accessway would be out of proportion to the impact
of the development. Due to that lack of proportionality, staff determined the requirement of EC
9.6835(1) would constitute an unconstitutional exaction. 23
The LHVC and other neighbors argue that the 10-foot accessway is critical to compliance with
the requirement for safe and adequate transportation systems under EC 9.8320(5) and that its
23

In its initial staff report, staff determined that, with the 4-foot natural surface trail staff initially recommended, the
exaction for a 10-footpath path was out of proportion to the impact of the development. As discussed above in
relation to the related SHS policy and in the staff’s March 24, 2021 supplemental memorandum, staff have since
determined that the city cannot constitutionally require either the 4-foot natural surface trail or the 10-foot paved
accessway.
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construction and dedication are within the city’s constitutional authority as legitimate exactions.
As further discussed above with regard to the SHS policy requiring that the developments shall
be reviewed for potential linkage with or to the ridgeline park system, they argue that the
sidewalk access the applicant has proposed to run through the site is inadequate to satisfy the
need for connections to the ridgeline trail system.
Although city staff agrees with the LHVC regarding the desirability of a more substantial
connection to the ridgeline trail system, as the city acknowledges, the city cannot make the
required constitutional findings to justify this taking. At the very least, even assuming a
sufficient public interest and nexus, a requirement to construct and dedicate a 10-foot-wide,
paved accessway to the abutting undeveloped public park land would be out of proportion to the
impact of the development.
The LHVC also summarily argues that proposed development fails to satisfy the requirement of
EC 9.6815(2) that requires existing unimproved public accessways on properties adjacent to the
development to be improved (again provided the city demonstrates consistency with
constitutional requirements.) The LHVC does not, however, explain how this standard applies to
the proposed development.
EC 9.6840 Reserve Strips
In order to prevent access to abutting land at the end of public streets and in order to assure the
proper extension of the street pattern and the orderly development of land lying beyond the
street, EC 9.6840 authorizes the city to require reserve strips for any streets that terminate at the
development site boundary. As depicted on the site plan, the north end of Brackenfern Road is
proposed to terminate at the development site boundary. As discussed in the applicant’s written
statement, until such time as Brackenfern Road is developed north of the subject property, the
applicant’s proposal includes the required dedication of a 1-foot reserve strip at the end of
Brackenfern Road.
EC 9.6845 Special Safety Requirements
No special safety requirements are necessary to discourage use of the streets by non-local motor
vehicle traffic.
EC 9.6850 Street Classification Map
Each of the three proposed public streets is classified as a Local Neighborhood Street. As
discussed below at EC 9.6870 Street Width, the proposed PUD is consistent with the adopted
Street Classification Map, in compliance with this standard.
EC 9.6855 Street Names
As discussed in the staff report, Brackenfern Road is an existing street that will be extended to
the north property line of the development and will provide a future connection to the East Ridge
Village PUD. Otherwise, the remaining streets of the development do not have approved street
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names, but have been given the placeholder names of Frontage Road and Road A. As part of
final subdivision approval, the applicant must propose and obtain approval for those unnamed
streets.
EC 9.6860 Street Right-of-Way Map
The proposed PUD does not amend the right-of-way map. This standard is not applicable.
EC 9.6870 Street Width
As discussed in the staff report, EC 9.6870 requires that street right-of-way and paving widths
conform to those widths designated on the adopted Street Right-of-Way map. When a street
segment right-of-way width is not designated on the adopted Street Right-of-Way map, the
required street width must be the minimum width shown for its type in Table 9.6870 Right-ofWay and Paving Widths. A greater width may be required based on adopted plans and policies,
adopted Design Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways and
Accessways or other factors which, in the judgment of the Planning and Public Works Director
necessitate a greater street width.
The three proposed public streets of the development (Frontage Road, Road A, and Brackenfern
Road) are not identified on the adopted Street Classification Map (Fig. 60 of the Transportation
System Plan 2035) or the adopted right-of-way map (Fig. 61 of the Arterial Street Collector
Plan). Accordingly, they are classified as local residential streets.
Due to the steep topography and multiple Goal 5 protected areas on the site, and in order to
minimize impacts to natural resources on the site, the applicant requests to reduce right-of-way
widths and eliminate sidewalk setbacks. The Local Street Design Standards in the adopted
“Design Standards and Guidelines For Eugene Streets, Sidewalks, Bikeways and Accessways”
permits curbside sidewalks and sidewalks on one side of the street in special circumstances, in
order to reduce excess impacts to topography, wetlands, drainageway, and other natural features
(Section F- Sidewalks (5)). Those guidelines specify that “depending on the projected traffic
volumes and any circumstances unique to the location, pavement widths for local residential
streets range from 20 feet to 34 feet with right-of-way widths ranging from 50 feet to 60 feet”.
(Section I- Pavement and Right-of-Way Width (1)). The applicant’s requested reductions are
consistent with the purposes for modifications to the design standards.
The city’s “Design Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways and
Accessways” provides that if the projected Average Daily Trips (ADTs) are at or exceed 750
ADT, the proposed street will be designed as a Medium-Volume Residential Street. As discussed
in the applicant’s Traffic Impact Analysis (TIA), the number of ADTs generated by the proposed
development would classify Frontage Road and Road A as medium volume, local residential
streets, while Brackenfern Road would be classified as a low volume residential street. However,
as discussed in the applicant’s written statement, the applicant proposes to dedicate and construct
all three public streets as medium volume local residential streets. As shown on Sheet 8.0 of the
applicant’s site plan, the applicant is proposing to construct all three public streets as follows:
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o Frontage Road is proposed as a medium volume local street with 50 feet of right-of-way
with 28 feet of paving, curb and gutters, curbside sidewalks with 8-foot sidewalk on one
side and 5-foot sidewalk on the other side. 24
o Road A is proposed as a medium volume local street with 50 feet of right-of-way with 28
feet of paving, curb and gutters, curbside sidewalks with 8-foot sidewalk on one side and
5-foot sidewalk on the other side.
o Brackenfern Road is proposed as a medium volume local street with 50 feet of right-ofway with 28 feet of paving, curb and gutters, curbside sidewalks with 8-foot sidewalk on
side, and 5-foot sidewalk on the other side. Brackenfern Road will connect to the
previously approved street in East Ridge Village PUD to the north.
The proposed public streets satisfy the EC 9.6870 requirements for street widths. The specific
street design and any sidewalk exceptions will be subject to further review as part of the
subsequent PEPI permit process when more specific design details are available.
EC 9.6873 Slope Easements
A noted in the staff report, the applicant’s written statement reflects that there are no proposed
slope easements. However, Sheet 7.0 (Grading Plan) indicates that future slope easements will be
required at the time of PEPI review and final plat. The exact extent of the easements will not be
determined until the PEPI permitting process. Therefore, in order to ensure compliance with this
standard, the staff recommend following condition:
•

On the final plat, the applicant shall dedicate public slope easements for any fills or cuts
that extend beyond the public right-of-way. The final plat shall be consistent with the
approved PEPI plans.

The recommended condition (adopted as Condition 14) is warranted to ensure that future slope
easements are dedicated as needed through the PEPI review and final plat.
Subject to compliance with the recommended condition, the proposed development complies
with the EC 9.6800 through EC 9.6875 standards for streets, alleys and other public ways.
EC 9.8320(5): The PUD provides safe and adequate transportation systems
through compliance with the following:
(b) Pedestrian, bicycle and transit circulation, including related facilities, as
needed among buildings and related uses on the development site, as well as
24

As noted in the staff report, the applicant proposes the Frontage Road as a City street. Portions of the Frontage
Road will be located at the base of the existing 30th Avenue embankment which is currently within the 30th Avenue
right-of-way, which is under Lane County jurisdiction. Coordination with Lane County will be necessary before the
Frontage Road right-of-way can be dedicated to the City of Eugene. This includes satisfaction of all Lane County
Transportation Engineering Services comments prior to jurisdictional transfer from Lane County to the City of
Eugene. The applicant will also need to obtain a facility permit from Lane County prior to construction of the
portion of Frontage Road within 30th Avenue.
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to adjacent and nearby residential areas, transit stops, neighborhood activity
centers, office parks, and industrial parks, provided the city makes findings
to demonstrate consistency with constitutional requirements. “Nearby”
means uses within ¼ mile that can reasonably be expected to be used by
pedestrians, and uses within 2 miles that can reasonably be expected to be
used by bicyclists.
Finding: This criterion relates directly to the proposed PUD itself, requiring that the proposed
onsite transportation system is safe and adequate as it relates both internally and to ‘nearby’ uses.
The proposed public sidewalks and streets of the development demonstrate compliance with the
requirement to provide pedestrian bicycle and transit circulation to adjacent and nearby attractive
features.
EC 9.8320(5): The PUD provides safe and adequate transportation systems
through compliance with the following:
(c) [t]he provisions of the Traffic Impact Analysis Review of EC 9.8650
through 9.8680 where applicable.
Finding: The applicant’s Traffic Impact Analysis (TIA) is evaluated below.
Based on the above analysis, incorporating the findings below regarding the applicant’s TIA, the
proposed PUD complies with the requirements of EC 9.8320(5)(a) and (b) to provide safe and
adequate transportation systems.
EC 9.8320(6) The PUD will not be a significant risk to public health and safety,
including but not limited to soil erosion, slope failure, stormwater or flood hazard,
or an impediment to emergency response.
Finding: As also addressed above with regard to the applicable SHS policy, to address the
potential for soil erosion and slope failure, the applicant conducted a detailed Soils and
Geotechnical investigation and analysis, which updates the previous analysis to reflect the
applicant’s current site plan. As summarized in the applicant’s narrative, that investigation
included several exploratory test pits and borings, conducted both on and offsite. The applicant’s
analysis demonstrates that the surface soils and geotechnical structure is stable. As the applicant
explains, there is the potential for slope instability on the site, with steep slopes, ranging from
5% to 50%. The applicant recognizes that landslides have occurred in the area, particularly along
30th Avenue to the southwest of the subject property. However, that landslide area has been
contained with the fill slope constructed for the 30th Avenue off-ramp. The relative slope
instability hazard for the subject site is mapped as “No Hazard”, with areas within the site’s Goal
5 riparian corridors mapped as “Low Hazard or “Moderate Hazard.” The applicant’s Soils and
Geotechnical Report concludes that, based on the soil properties and the slope risk stability
analysis, the risk of existing slope instability is low; and that site risks due to liquefaction,
surface rupture and lateral spreading are either very low or absent. While recognizing the
presence of existing visible and mapped landslides and the potential for shallow surface
sloughing on steeper slopes in drainage channels the analysis concludes that these concerns can
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be mitigated using specific earthwork techniques under geotechnical review and observation. An
erosion prevention permit will be required prior to any ground-disturbing activities.
The LHVC rely on the Geotechnical analysis provided during the initial review of this
application to reassert their objection that the development will pose a significant risk to public
health and safety as a result of soil erosion, slope failure and stormwater. According to that
analysis, the applicant’s proposal to build on top of a “closed-contour” depression (CCD) that
has moved recently poses a significant risk to the public. The LVHC argue that “the presence of
a CCD is considered incontrovertible evidence for a landslide.” (Tim Bradshaw, LHVC Written
Testimony, March 17, 2021, at 18.) The LHVC do not, however, provide any evidence to
challenge the evidence upon which the applicant relies in its updated analysis and conclusions.
The LHVC’s disagreement with the applicant’s geotechnical engineering analysis does not
demonstrate that the proposed development poses a significant risk for slope failure. As
discussed above, the applicant’s geotechnical engineering analysis recognizes the contained
landslide and responds to concerns expressed in the previous site plan, and demonstrates that the
PUD will not post a significant risk to public health and safety based on soil erosion or slope
failure.
Other public health and necessary infrastructure improvements, including stormwater and flood
hazard concerns, are addressed in finding of compliance with EC 9.8320(5)(a), (10)(b) and
(10)(j).
EC 9.8320(7) Adequate public facilities and services are available to the site, or if
public services and facilities are not presently available, the applicant demonstrates
that the services and facilities will be available prior to need. Demonstration of
future availability requires evidence of at least one of the following:
(a) Prior written commitment of public funds by the appropriate public
agencies.
(b) Prior acceptance by the appropriate public agency of a written commitment
by the applicant or other party to provide private services and facilities.
(c) A written commitment to provide for offsetting all added public costs or
early commitment of public funds made necessary by development, submitted
on a form acceptable to the city manager.
Finding: As described in the staff report and reflected in the Public Works Referral comments,
Public Works staff concurs that adequate public utilities and services, including wastewater
service, are presently available to the site or can be extended to serve the proposed development,
in compliance with EC 9.8320(7).
EC 9.8320(8) Residents of the PUD will have sufficient usable recreation area and
open space that is convenient and safely accessible.
Finding: As described above, the subject property adjoins city’s ridgeline park system to the
northeast, east and south. As the city’s ridgeline trail system is improved in the future, residents
of the proposed development will be able to directly access that system from the development’s
sidewalk system. As proposed, within the 37.49-acre clustered residential development site,
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12.42 acres is will be preserved as common open space. In addition, the subject property will
include 59.8 acres of protected forested area.
The LHVC argue that the 12.42 acres of open space is insufficient to satisfy the recreational
needs of the residents of the multi-family development. They also argue that there is no evidence
that the residents will have recreational access to the 59.8 acres of preserved forest.
The usability of some open space on the property, including the 59.8 acres within the FMA, will
focus on its visual and aesthetic open space values. However, given that one third of the
developed portion of the site will be preserved in open space, and given this site’s proximity to
the city’s ridgeline park system, like their neighbors surrounding them, the residents of this
development will have sufficient usable recreation areas and open space available to them that is
convenient and safely accessible, in compliance with this criterion.
EC 9.8320(9): Lots proposed for development with one-family detached dwellings
shall comply with EC 9.2790 Solar Lot Standards or as modified according to
subsection (10) below.
Finding: This criterion applies only to one-family detached dwellings and, therefore, does not
apply to the development on proposed lots 1 through 5, which include only multi-family units.
The eastern two-thirds of the site is proposed as two lots, labeled Lots 6 and 7 as shown on Sheet
3.0. One single-family dwelling is proposed for each lot. Lot 6 meets the solar standards with a
north-south dimension that exceeds 75 feet and a front lot line orientation within 30 degrees of
the east-west axis. Lot 7 appears to qualify for exemption (EC 9.2790(4)(a) Exemptions to the
Solar Lot Requirements) because the lot is sloped more that 20% in a direction greater than 45
degrees east or west of true south.
EC 9.8320(10): The PUD complies with all of the following:
(a) EC 9.2000 through 9.4170 regarding lot dimensions and density
requirements for the subject zone.
Finding: The staff report analysis and findings regarding compliance with this standard are
adopted as follows:
The provisions of EC 9.2750, Residential Zone Development Standards (for density), and
EC 9.2760, Residential Zone Lot Standards, are applicable in this instance given the R-1
zoning of the subject property.
Lot Dimensions
The western 1/3 of the site consists of the multi-family developed area and is proposed as 5
lots, labeled as Lots 1 through 5. The applicant has requested adjustments for building
setbacks for these five lots and street frontage requirements for Lots 3, 4 and 5. The
requested adjustments are addressed in Section 4 – Adjustment Review of this staff report,
and those findings, which support the requested adjustments are incorporated herein by
reference.
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The eastern 2/3 of the site (referred to as the FMA) is proposed as two lots, labeled Lots 6
and 7 as shown on Sheet 3.0. Both lots exceed the minimum lot dimensions. Lot 6 is located
on the north side of Road A and the west side of Brackenfern Road, is 5.21 acres in size
with a defined single-family homesite area of 0.51 acres. The remainder of Lot 6 is defined
as FMA. Lot 7 is located on the south side of Road A and the east side of Brackenfern
Road, is 55.61 acres in size with a defined single-family homesite area of 0.51 acres. The
remainder of Lot 7 is defined as FMA.
As proposed, Lots 1 through 7 all exceed the maximum lot size of 13,500 square feet for R1 residential lots. Staff is supportive of the requested flexibility in lot design, since these lots
are intended to encompass large areas of land around the multi-family buildings which
include the parking areas for the building clusters, adjacent landscaped areas and protected
Goal 5 areas. In the FMA, two lots are proposed based on the two distinct areas bisected by
Road A and Brackenfern Road, each with a single-family residence intended to act as a
forest manager’s residence for each lot. The large proposed lot sizes are intended to
preserve a majority of the site in its natural condition, which is supported by the intended
flexibility for PUDs noted at EC 9.2761(1)(c) as well as the allowed maximum lot size
exceptions at EC 9.2761(5)(d).
Solar Standards
As discussed above in the findings at EC 9.8320(9) and incorporated herein by reference,
the applicant has demonstrated compliance with the applicable solar standards.
Density
The subject development site is 98.71 acres, with 23.55 acres zoned PRO. The size of the
developable portion of the site is 74.76 acres. EC Table 9.2750 limits the maximum “net”
density to 14 units per acre. Also, as discussed at EC 9.8320(2) in this staff report, the South
Hills Study limits the density of this area to 5 units per “gross” acre. The proposed density
of 5 units per acre therefore complies with density requirements for this area.
/WR Overlay Zone
None of the proposed lots contain more than 33% of combined area of the /WR
conservation setback and Goal 5 resource.
Based on the staff report analysis and findings, the proposed development satisfies
the dimensions and density requirements for the subject zone.
(b) EC 9.6500 through EC 9.6505 Public Improvement Standards.
EC 9.6500 Easements
Finding: EC 9.6500 authorizes the City to require dedication of easements for wastewater sewer
and other public utilities and access and prohibits obstructions within public easements. As noted
in the staff report, public easements have not been identified on the PUD plans; however, the
applicant indicates that PUEs will be provided where necessary to accommodate utility
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infrastructure. The need for public (and private) easements will be determined at the time of
tentative subdivision review.
EC 9.6500 requires that no building, structure, tree or other obstruction shall be placed on or
located in a public utility easement and that prior to approval of a final PUD, this restriction must
be noted on final site review plans or final plats. Accordingly, staff recommend the following
condition:
•

The following restriction shall be shown on the final plat, “No building, structure, tree or
other obstruction shall be placed or located on or in a Public Utility Easement.”

This condition (adopted as Condition 15) is warranted to ensure compliance.
EC 9.6505 Improvements–Specifications
Finding: EC 9.6505 requires that all public improvements be designed and constructed in
accordance with adopted plans, policies, procedures and standards specified in EC Chapter 7.
The applicant proposes all public improvements to be privately engineered and constructed, in
compliance with EC Chapter 7 requirements. Staff note that the configuration and size of the
proposed improvements will be subject to further review and approval by the City Engineer upon
review of the design and supporting analysis prepared by the applicant’s engineer during the
Privately Engineered Public Improvement (PEPI) permit process, prior to final plat approval. An
Engineering and Construction Agreement specifying requirements for the private construction of
public improvements must be submitted with the PEPI construction plans. To ensure compliance,
staff recommend the following condition:
•

The Final PUD site plans shall include a note which indicates that the configuration and
size of public improvements will be subject to review and approval by the City Engineer
in accordance with procedures in Eugene Code Chapter 7 for Privately Engineered Public
Improvements during the PEPI permit process.

This condition (adopted as Condition 16) is warranted to ensure compliance.
EC 9.6505(1) Water Supply
Finding: EC 9.6505(1) requires that water service for the proposed development be provided in
accordance with Eugene Water and Electric Board (EWEB) policies and procedures.
EWEB referral comments confirm no objections to the proposed development. EWEB’s water
engineering department has been working with the developer's consulting engineer to develop a
water distribution system to serve the proposed development. Off-site improvements will be
necessary to provide water service to the development boundary. To ensure compliance with this
standard, staff recommend the following condition:
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•

The applicant shall provide documentation that EWEB has received a financial guarantee,
ensuring water will be provided to each lot in the plat, prior to final plat approval.

This condition (adopted as Condition 17) is warranted to ensure compliance.
EC 9.6505(2) Sewage
Finding: EC 9.6505(2) specifies public sewage requirements. Public wastewater is available to
the site, which will be served by an extension of the public wastewater system through the PEPI
process, in compliance with this standard.
EC 9.6505(3) Streets and Alleys
EC 9.6505(4) Sidewalks
Finding: EC 9.6505(3) and (4) require all streets in and adjacent to the development site be
paved to the width specified in EC 9.6870, and improved according to adopted standards and
specifications in EC Chapter 7. Required improvements include drainage of all streets and alleys,
as well as curbs and gutters, sidewalks, street trees and street lights designed in accordance with
the “Design Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways and
Accessways”.
As discussed above, the proposed public streets will be constructed through the PEPI permit
process. In order to ensure compliance with the applicable street standards, at the time of final
subdivision review the applicant will be required to submit and obtain an approved street tree
agreement together with a financial guarantee ensuring street trees will be planted and
maintained in accordance with applicable EC 7.280 requirements.
EC 9.6505(5) Bicycle Paths and Accessways
Finding: EC 9.6505(5) includes specifications for required bicycle paths and accessways.
Because there are no bicycle paths or accessways required for the proposed development, this
standard is not applicable.
(c) EC 9.6706 Development in Flood Plains through EC 9.6709 Special Flood
Hazard Areas – Standards.
Finding: All development within the Special Flood Hazard Area is required to comply with EC
9.6706 through EC 9.6709 apply to areas within a Special Flood Hazard Area. Because the
subject property is not located within a flood plain or special flood hazard area, these standards
are not applicable.
(d) EC 9.6710 Geological and Geotechnical Analysis
Finding: EC 9.6710(3) Exemptions from Geological and Geotechnical Analysis Requirements,
specifically exempts activities on lands in the City’s Goal 5 inventory from analysis under EC
9.6710. As discussed above, the subject property is included on the City’s acknowledged Goal 5
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inventory, in accordance with the April 12, 1978 Scenic Sites Working Paper, which designates
the subject site as Natural Sites of Visual Prominence and Prominent and Plentiful Vegetation.
However, as also previously discussed, both Conditions 1 and 5 of the South Hills Study policy
relating to geotechnical/ geological investigation do exist on the site. Accordingly, the SHS
requires “adequate review of both on-site and off-site impact of any development by a qualified
engineering geologist”. That requirement is addressed above, under the relevant South Hills
Study policy at EC 9.8320(2).
While the subject property is exempt from the analysis required under EC 9.6710(3), to the
extent the requirements of EC 9.6710(3) inform the review required under the SHS, the
applicant’s, updated, detailed geotechnical investigation demonstrates that the site is geologically
stable and that the proposed development can be constructed in a manner that provides for public
health, safety and welfare, as otherwise required under EC 9.6710(3).
(e) EC 9.6730 Pedestrian Circulation On-Site.
Finding: EC 9.6730 includes standards intended to provide safe and efficient on-site pedestrian
circulation. As depicted on the applicant’s site plans, the proposed development provides
pedestrian connections between all residential units and to drive isles and parking areas, with
direct access from sidewalks to building entrances. The proposal includes a network of sidewalks
throughout the development site, so pedestrians can utilize the internal multi-family trail
network. A trail network runs between the townhomes and apartments while avoiding the natural
resource areas and providing additional pedestrian connection. Sidewalks along Frontage Road,
Road A and Brackenfern Road will be 8 feet wide on one side and 5 feet wide on the other side
to accommodate needed pedestrian connections. The applicant’s proposed on-site pedestrian
circulation complies with all applicable EC 9.6730 standards.
(f) EC 9.6735 Public Access Required.
(1) Except as otherwise provided in this land use code, no building or
structure shall be erected or altered except on a lot fronting or
abutting on a public street or having access to a public street over a
private street or easement of record approved in accordance with
provisions contained in this land use code.
Finding: In compliance with this standard, all seven of the proposed lots will have legal access
to a public street either directly or over an easement of record.
(g) EC 9.6750 Special Setback Standards.
Finding: This standard ensures adequate right-of-way between existing and proposed structures
to enable future street improvements to city standards. Because all proposed streets are new
streets, no special setback is required.
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(h) EC 9.6775 Underground Utilities.
Finding: The applicant’s written narrative and site plans indicate that all on-site utilities will be
placed underground, in accordance with EC 9.6775 standards.
(i) EC 9.6780 Vision Clearance Area.
These standards apply to all proposed intersections. The applicant’s site plan (Sheet 12.1) depict
vision clearance areas (VCAs) at most of the proposed public intersections, which show no
apparent visual obstructions that would pose a hazard to the traveling public. However, there is
no VCA depicted at the proposed intersection of Spring Boulevard and the Frontage Road.
Accordingly, staff recommend the following condition:
•

An updated site plan, depicting a vision clearance area at the intersection of Spring
Boulevard and Frontage Road will be required at the time of Final PUD approval.

This condition (adopted as Condition 18) is warranted to ensure compliance with this standard.
(j) EC 9.6791 through 9.6797 regarding stormwater flood control, quality, flow
control for headwaters area, oil control, source control, easements, and
operation and maintenance.
EC 9.6791 Stormwater Flood Control
Finding: The staff report includes the following detailed analysis and conclusions, based on
evaluation and Referral Comments from Public Works staff, regarding the applicant’s proposal
to comply with the EC 9.6791 through 9.6797:
EC 9.6791 Stormwater Flood Control
In order to protect lives and properties from flood and drainage hazards, stormwater runoff
from development sites (as calculated utilizing the Rational Method and considering all
developments having received tentative or final plan approval) shall be discharged into
existing stormwater flood control facilities that have the capacity to handle the stormwater
runoff; or, be retained or detained onsite; or, discharged into a new stormwater flood control
facility constructed by the applicant. Proposed and required stormwater flood control
facilities are required [to] be designed and constructed in conformance with the Stormwater
Management Manual. The applicant calculated the stormwater runoff using software which
utilizes the Santa Barbara Unit Hydrograph Method. This method is acceptable and is
considered an equivalent hydrological analysis to the Rational Method.
Referral comments from Public Works staff note the project is located within four City subbasins identified in the Eugene Stormwater Basin Master plan. More specifically basins RA080, RA-090 and RA-100 of the Laurel Hill basin plan and a non-delineated portion of the
of the Willamette Basin. The proposed development activity and new impervious surfaces
are located within the Laurel Hill basin. The area within the Willamette basin is part of the
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forest preserve and does not include proposed impervious surfaces that would require
conformance with stormwater development standards.
The applicant has proposed that impervious surfaces are collected with piped systems,
runoff is detained with properly sized detention vaults, and treated with filter strips before
discharging into headwater drainages. Lot 2 is proposing to use filtration planters to detain
and treat stormwater runoff before discharging through weep holes to the piped system. The
two single-family lots are proposed to treat runoff to the filtration standard and detain runoff
before discharging to a weepholes to the piped system. A portion of proposed Brackenfern
[Road] is collected with piped systems, runoff is detained with properly sized detention
vaults, and treated with a propriety treatment system before being discharged to the
proposed pipe system within the proposed Brackenfern Road. Existing runoff from the forest
reserve remains unchanged and will continue to drain via natural drainage ways. All sub
basins identified for development will route runoff through structural detention vaults prior
to discharge to their corresponding natural and manmade drainages. Structural detention
vaults are an approved method in the Stormwater Management Manual for detaining
stormwater. The proposed detention techniques also satisfy the Flow Control Standard
requirement in EC 9.6793 as discussed below.
The applicant’s stormwater report demonstrates that runoff from all proposed impervious
areas will be routed through appropriately sized detention facilities prior to discharging to
appropriate natural and manmade conveyances. The post-development flows are equal to or
less than pre-development flows. Furthermore, the technique is consistent with drainage law
and other PUD criteria that encourage maximizing existing vegetation and minimizing site
impacts from grading or other improvements. Therefore, the standard in EC 9.6791 has
been met.
The LHVC argue that the proposed development fails to comply with EC 9.6791 regarding
stormwater flood control. The LHVC and other neighbors argue that development will result in
excessive stormwater runoff onto their properties in violation of this standard, as well as EC
9.8320(11), discussed below. None of the arguments, however, address how the detailed
measures proposed by the applicant are insufficient to adequately address stormwater runoff. As
evaluated and determined by Public Works staff, the applicant’s stormwater report demonstrates
that all stormwater runoff will be discharged in compliance with city standards designed to
ensure protection of lives and properties from flood and drainage hazards, and stormwater runoff
from development sites
Based on the applicant’s stormwater study, as further evaluated by Public Works, the proposed
development complies with the city’s stormwater flood control standards.
EC 9.6792 Stormwater Quality
The staff report analysis and findings regarding compliance with EC 9.6792 are adopted as
follows:
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In order to reduce runoff pollution and mitigate the volume, duration, time of concentration
and rate of stormwater runoff from the development, the applicant must select, size, and
locate stormwater quality facilities from the Stormwater Management Manual to treat the
stormwater runoff from the proposed development. The proposal includes more than 1,000
square feet of impervious surface so the standard in EC 9.6792(3) is applicable. The
standard in EC 9.6792(3) requires conformance with the water quality treatment hierarchy.
The hierarchy requires the prioritization of green infrastructure.
The applicant has proposed stormwater treatment facilities consistent with the filtration
standards including structural detention, filter strips, filtration planters and proprietary
treatment technologies. The applicant has proposed to treat all stormwater runoff from
impervious surfaces with detention vaults, filter strips, filtration planters and proprietary
treatment technologies. The two proposed [single] family lots have identified infiltration
limiting criteria and proposed filtration systems at the time of future building permit
consistent with the standard in EC 9.6792(3)(a). Level spreaders with filter strips and
stormwater planters are approved water quality treatment facilities that meet filtration
criteria in the Stormwater Management Manual. The applicant has proposed to size the level
spreaders and filters strips and stormwater planters in accordance with the Stormwater
Management Manual. The proprietary treatment device for Brackenfern Road meets the
mechanical treatment device standards in the Stormwater Management Manual.
Unimproved lands within the development site do not require conformance with the
standards in EC 9.6792(3).
The applicant’s stormwater report and plan demonstrate that runoff from all proposed
impervious [areas] will be routed through appropriately sized water quality facilities that
treat runoff prior to discharging to appropriate natural and manmade conveyances. The
conceptual water quality facilities are in conformance with the standards in the Stormwater
Management Manual. Furthermore, the techniques are consistent with drainage law and
other PUD criteria that encourage maximizing existing vegetation and minimizing site
impacts from grading or other improvements.
Based on the findings above the standard in EC 9.6792 has been met.
EC 9.6793 Stormwater Flow Control (Headwaters)
The staff report analysis and findings regarding compliance with EC 9.6793 are adopted as
follows:
Since the development site is above 500 feet in elevation and contains Headwater Streams,
the implementation of flow control is required. Per the Stormwater Analysis submitted with
the application, detention systems are proposed for all basins in order to meet the flow
control requirements. The applicant’s stormwater report demonstrates that post-development
peak flows will be equal to or less than pre-development peak flows from all proposed
impervious surfaces.
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The applicant has demonstrated that runoff from all proposed impervious areas will be
routed through appropriately sized detention facilities prior to discharging to appropriate
natural and manmade conveyances. Furthermore, the technique is consistent with other PUD
criteria that encourage maximizing existing vegetation and minimizing site impacts from
grading or other improvements.
Based on the findings above the standard in EC 9.6793 has been met.
EC 9.6794 Stormwater Oil Control
The staff report analysis and findings regarding compliance with EC 9.6794 are adopted as
follows:
The proposal will result in greater than 100 off street parking spaces and the standard in
9.6794(3) applies. The applicant has proposed to use techniques that meet the standards in
the Stormwater Management Manual. The standards in the stormwater management manual
require a detailed design to implement. The applicant has addressed the standard, proposed
acceptable techniques and confirmed implementation of the detailed requirements at the
time of site devolvement with detailed engineering design.
Based on the findings above, the standard in EC 9.6794 is met.
EC 9.6795 Stormwater Source Controls
The staff report analysis and findings regarding compliance with EC 9.6795 are adopted as
follows:
The proposal includes uses listed in the 9.6795(2). The application identifies the potential
for covered or structured parking. It is also expected that the proposed 374-unit multifamily
project will have a need for solid waste storage areas. Therefore, the standard in EC
9.6795(3) will apply at the time of future development with a more detailed design. The
applicant has identified the potential to address the standard but not addressed it directly.
Therefore, the following condition is warranted to meet the standards in EC 9.6795:
•

At the time of site development, the applicant shall conform to the source control
standards in the current Stormwater Management Manual for any used identified in EC
9.6795(2)(a)-(h).

Based on the findings above and condition of approval (adopted as Condition 19), the standard in
EC 9.6795 has been met.
EC 9.6796 Dedication of Stormwater Easements
The staff report analysis and findings regarding compliance with EC 9.6793 are adopted as
follows:
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Subsection (3)(a) requires the dedication of public stormwater easements where necessary to
extend public drainage facilities and services to adjoining properties. As noted on the
applicant’s site plans (Sheet 6.0 – Stormwater Plan), Public Easements have been identified
in areas where public stormwater lines are outside of the proposed dedicated right-of-way.
As an informational item, staff notes that the need for additional public (and private)
stormwater easements may be determined at the time of the tentative subdivision review,
final plat review, and PEPI review.
Based on the findings above the standard in EC 9.6796 has been met.
EC 9.6797 Stormwater Operation and Maintenance
The staff report analysis and findings regarding compliance with EC 9.6793 are adopted as
follows:
Applications proposing public facilities that treat runoff from right-of-way must conform to
the standards in EC 9.6797(2). The applicant has proposed public facilities to serve runoff
from public roadways. Operations and maintenance requirements for private systems will be
reviewed and applied at the time of site development. Maintenance responsibilities have
been proposed and are acceptable to City, however the following condition is warranted to
ensure compliance with the standard in EC 9.6797(2):
•

Public stormwater improvements shall be designed and constructed in accordance with
the Privately Engineered Public Improvement (PEPI) process and the Public
Improvements Design Standard (PIDS) Manual.

Based on the above findings, and subject to compliance with the above-listed condition (adopted
as Condition 20) and future permit requirements, the stormwater development standards have
been met.
(k) All other applicable development standards for features explicitly
included in the application except where the applicant has shown that a
proposed noncompliance is consistent with the purposes set out in EC
9.8300 Purpose of Planned Unit Development.
Finding: The applicant has submitted an Adjustment Review Request, discussed below, that
requests adjustments to specified development standards. In addition, the applicant has requested
proposed noncompliance for building heights of several of the proposed multi-family structures.
The applicant has also proposed noncompliance with the Building Height standard of EC Table
9.2750. As discussed in the staff report, and as depicted in that table, the R-1 zone establishes a
maximum building height of 30 feet. However, EC Figure 9.0500 provides for an additional 10
feet of height on sites with significant grade changes. The subject property includes qualifying
significant grade changes. As a result of the significant slopes on the site, the applicant requests
flexibility to modify the height limitations for some of the townhome and apartment building.
The specific locations of the height modified buildings are included in the applicant’s site plan

Page 206 of 244

(Sheet 3.1-A) and the proposed modifications are detailed in a Multi-Family Standard
Supplemented (dated September 9, 2020) as follows:
Proposed Non-Compliance for Townhouse Building height
Lot and Building
Height Increase
Lot and building
Height Increase
Number (Lot.Bldg)
(Feet)
number (Lot.Bldg)
(Feet)
1.9
1
5.40
9
3.1
2
5.61
1
3.2
10
5.65
4
3.5
4
5.70
3
3.9
2
5.71
6
3.10
10
5.72
8
3.12
8
5.75
3
3.18
6
5.76
7
4.16
3
5.77
10
4.17
3
Proposed Non-Compliance for Apartment Building Height
Lot and Building
Height Increase
Lot and Building
Height Increase
Number (Lot.Bldg)
(Feet)
Number (Lot.Bldg)
(Feet)
2.200
5
3.130
5
2.400
5
5.460
5
2.600
5
5.480
5
2.800
5
5.660
5
3.70
5
-

The applicant’s elevation drawings illustrate that all proposed buildings are set against steeply
sloped hillside terrain which creates difficulties in achieving compliance with height restriction
on the downhill portion of a building. Many of the buildings are stair-stepped along hillsides so
that roof lines are staggered and broken up. As a result, the additional height requested will not
dominate or limit visibility for on-site and off-site residences. Allowing additional height will
ensure a variety of housing types which enhances the character and livability of Eugene’s
neighborhoods consistent with the intent of the multi-family standards. To ensure compliance
with the requested noncompliance to the standard for maximum building height, staff
recommend the following condition:
•

The Final PUD site plans shall include a table that lists all buildings proposed for height
increase and the amount of height increase for each building, similar to the table shown in
the applicant’s submitted Multi-Family Standards Supplement dated September 9, 2020.

With this condition of approval (adopted as Condition 21) and approval of the requested noncompliance to building height standards as part of the PUD, the applicable standard is met.
In addition to the development standards that are explicitly included in the application, the staff
report also addresses development standards that may or will become applicable, as the
development in compliance with the approved PUD progresses. The staff evaluation and findings
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regarding those standards, related to bicycle and motor vehicle parking, and numerous residential
and multi-family development standards, including relevant conditions related to those standards,
are adopted and incorporated here.
Subject to compliance with the conditions noted and incorporated above (adopted as Conditions
22-28), the application satisfies this criterion.
EC 9.8320(11): The proposed development shall have minimal off-site impacts,
including such impacts as traffic, noise, stormwater runoff and environmental
quality.
Finding: As discussed below, based on the anticipated traffic to be generated by the proposed
development, the applicant was required to submit a Traffic Impact Analysis (TIA). The
applicant’s TIA provides a thorough analysis of the existing transportation system and the
surrounding street system, accounting for the additional impact from the proposed development.
That TIA concludes that, with the development, all intersections are anticipated to operate above
the current minimum level of mobility. The staff report includes a thorough evaluation of all
TIA criteria.
The LHVC argue that the applicant’s TIA does not sufficiently address EC 9.8650, which sets
forth the purpose of a TIA. The Purpose Statement, however, does not include any approval
criteria; nor do any TIA approval criteria require the TIA to address the purpose of EC 9.8650.
The LHVC also express concern regarding traffic impacts from the proposed development;
disagreeing with the applicant’s traffic engineering analysis, and arguing that the applicant has
not consulted with ODOT regarding impacts to the I-5 interchange. They also express numerous
objections to the impact they believe the local street connection from the end of Brackenfern
Road, via Road A and the Frontage Road, to East 30th, will have on traffic across the Laurel Hill
Valley. The LHVC do not, however, address the findings of the TIA that reflect the actual traffic
anticipated to be generated by the proposed developments street layout or the lack of impact the
development is expected to have on the I-5 interchange.
With regard to noise, the residential use of the property is anticipated to generate only noise
generally associated with residential use, which will be typical to any of the surrounding
residential uses. It is not anticipated to cause substantial off-site impacts.
The findings of compliance with EC 9.8320(10)(j) include a detailed stormwater management
evaluation, which reflect that the applicant’s stormwater report demonstrates that runoff from all
proposed impervious areas will be routed through appropriately sized detention facilities prior to
discharging to appropriate natural and manmade conveyances. The post-development flows are
equal to or less than pre-development flows and is consistent with drainage law and other PUD
criteria that encourage maximizing existing vegetation and minimizing site impacts from grading
or other improvements.
The LHVC and other neighbors also argue that development will result in excessive stormwater
runoff onto their properties in violation of this standard, because the applicant’s plan “ignores
the runoff of downslope properties that shed runoff to the vulnerable and lower elevated homes
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and properties to the north. Instead, it defers this responsibility to the building permit level,
requiring the Planning department and Neighborhood Associations to monitor and scrutinize
individual building projects in the years to come.” (Tim Bradshaw, LHVC Written Testimony,
March 17, 2021, page 22.)
The expressed concerns regarding stormwater runoff do not challenge or respond to the analysis
in the applicant’s stormwater report or the Public Works evaluation of it. As described above and
as detailed in the applicant’s stormwater plans, the applicant’s stormwater runoff plan does not
defer responsibility. As engineered, the stormwater will be routed to detention facilities and
appropriately discharged. As conditioned, the applicant is held responsible for compliance with
this requirement. The concerns expressed do not provide any evidence that the applicant’s
detailed stormwater management evaluation inappropriately defers compliance with stormwater
management standards.
As the staff note, to maintain the site’s natural features and environmental quality, the applicant
has proposed multiple techniques to minimize impacts to natural resources on the development
site. Minimizing grade disturbance, with roads proposed along old logging roads previously cut
into the site, proposing only one public street through the development site (Road A) with
curbside sidewalks and narrow private drives will reduce cut and fill on steep slopes. Road A is
proposed to cross Goal 5 resources in only two locations with the use of bridges to better
preserve the resource area. The road-related disturbances will impact less than 10% of the site.
The applicant’s layout preserves the majority of riparian and wetland resource areas on the site
and includes a 40-foot riparian/wetland conservation setback to encompass the Goal 5 resource
areas on the site. Over 73% of the site is proposed to remain as natural open space area. The
FMP will protect the conservation areas with the intent of restoring these areas with a full canopy
of trees. As an ongoing effort, the FMP is proposed to manage and restore the majority of the site
that will be preserved, which will enhance the site’s environmental quality.
The applicant has adequately demonstrated the proposed development will have minimal off-site
impacts related to traffic, noise, stormwater runoff and environmental quality, in compliance
with this criterion.
EC 9.8320(12): The proposed development shall be reasonably compatible and
harmonious with adjacent and nearby land uses.
Finding: The proposed PUD is located in an area that is zoned and developed primarily for lowdensity residential use. As a low-density residential development within a similar low- density
residential neighborhood, the proposed PUD will be compatible and harmonious with the
adjacent residential uses.
The LHVC and several neighbors in the surrounding single-family neighborhoods express
concern that the proposed multi-family units will not be ‘compatible’ or “harmonious” with
surrounding land uses because townhomes and apartments are not “reasonably compatible and
harmonious units.” (Tim Bradshaw, LHVC Written Testimony, March 17, 2021, page 22.)
While the words ‘compatible’ and ‘harmonious’ are not defined in the city’s code, this standard
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requires consideration of these terms in relation to adjacent and nearby ‘land uses.’ Multifamily” and “single-family” homes are the same residential “land use”. Within the context of the
PUD criteria, the applicant proposes to develop an R-1 zoned neighborhood adjoining a R-1
zoned residential neighborhood. There are no adjacent or nearby other land uses that could
introduce issues of compatibility or harmony.
The proposed PUD satisfies this standard.
EC 9.8320(13): If the tentative PUD application proposes a land division, nothing
in the approval of the tentative application exempts future land divisions from
compliance with state or local surveying requirements.
Finding: The applicant proposes to divide the subject property into 7 lots and 4 tracts of
common open space. Nothing in the approval of this tentative PUD application exempts the
future land division application from compliance with state or local surveying requirements.
As required by the tentative subdivision approval criteria at EC 9.8515(12), subsequent land
division applications must be consistent with the approved PUD.
EC 9.8320(14): If the proposed PUD is located within a special area zone, the
applicant shall demonstrate that the proposal is consistent with the purpose(s) of
the special area zone.
Finding: The subject property is not located within a special area zone and, therefore, this
criterion is not applicable.
EC 9.8320 (15) For property with the /SR Site Review Overly Zone the PUD
complies with any additional site-specific criteria that were specified at the time the
/SR designation was applied to the property.
Finding: The property does not have the /SR Site Review Overlay Zone and, therefore, this
criterion is not applicable.
PUD Conclusion: Based on the above findings and analysis, and subject to compliance with the
conditions of approval listed above, the proposed PUD satisfies all applicable approval criteria.
2. Standards Review
EC 9.4930(3) requires Standards Review for construction of public improvements within /WR
Conservation Areas. As explained in the applicant’s narrative, the proposed development
includes several public improvements that are subject to Standards review. 25
The public improvements subject to the Standards Review under EC 9.4930(3) are set forth in
EC 9.4980. The staff report reviews each of the requested improvements for compliance with
25

As noted in the staff report, a Standards Review application is typically subject to the Type II application
procedures. In this case, the applicant has elected to incorporate the Standard Review into its Type III PUD
application.
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each of the applicable development standards and recommends findings of compliance with each
of those standards. The Hearing Official finds that the staff report correctly evaluates the
requested Standards Review against each of the applicable approval criteria and adopts and
incorporates the staff report analysis and findings, including the recommended conditions of
approval.
Based on those incorporated analysis and findings, and subject to compliance with the
conditions of approval included in the staff’s analysis (adopted as Conditions 29-36), the
proposed improvements subject to Standards Review satisfy all applicable development
standards.
3. Traffic Impact Analysis
Pursuant to EC 9.8670(1), a proposed development requires a Traffic Impact Analysis (TIA) if
[t]he development will generate 100 or more vehicle trips during any peak hour. At full buildout, the proposed development is projected to generate 151 AM peak hour trips and 189 PM
peak hour trips and, therefore a TIA is required.
The required TIA is subject to evaluation for compliance with applicable criteria set forth in EC
9.8680(1).
The staff report reviews the applicant’s TIA for compliance with each of the applicable approval
criteria and recommends findings of compliance with each of those criteria. The Hearing
Official finds that the staff report correctly evaluates the requested TIA against each of the
applicable approval criteria and adopts and incorporates the staff report analysis and findings,
including the recommended conditions.
Based on those incorporated analysis and findings, and subject to compliance with the
conditions of approval included in the staff’s analysis (adopted as Conditions 37-40), the TIA
satisfies all applicable approval criteria.
4. Adjustment Review
EC 9.8015 provides for the adjustment of development standards specified in EC 9.8020 in order
to encourage design proposal that respond to the intent of the code in an efficient and effective
manner. As permitted under EC 9.8020, the applicant has requested adjustments to five MultiFamily development standards.
The staff report reviews each of the requested adjustments for compliance with the applicable
adjustment criteria and recommends findings of compliance with each of those criteria. The
Hearing Official finds that the staff report correctly evaluates each requested adjustment against
each of the applicable criteria and adopts and incorporates the staff report analysis and findings.
Based on those incorporated analysis and findings, the proposed adjustments satisfy all
applicable approval criteria.
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DECISION
Based on the above analysis and findings, and subject to the conditions noted above, the hearings
official APPROVES the application for the LaurelRidge PUD, Standards Review, Traffic Impact
Analysis and Adjustment Review.

Virginia Gustafson Lucker
Hearings Official
Dated this 22nd day April, 2021.
Mailed this _____ day of April, 2021.
SEE NOTICE OF HEARINGS OFFICIAL DECISION FOR STATEMENT OF APPEAL
RIGHTS
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Attachment G

WPIanning

Commission

FINAL ORDER OF THE EUGENE PLANNING COMMISSION
ON APPEAL OF HEARINGS OFFICIAL DECISION: LAUREL RIDGE PUD

PDT 18-3,SDR 18-3,TIA

1.

18-4 AND ARA

20-28)

INTRODUCTION AND BACKGROUND

The

subject application for Laurel Ridge PUD (City Files: PDT 18-3,SDR 18-3,TIA 18-4 and ARA 2028),
was initially submitted on July 26, 2018. The initial application proposed a 122lot,single-family
residential subdivision on the undeveloped subject property located to the east of the intersection of
East 30th Avenue and Spring Boulevard. Following multiple time extensions requested by the applicant,
the Hearings Official held a hearing on the application on October 23, 2019. On November 21, 2019,
the Hearings Official issued a decision denying the tentative PUD application. That decision was

appealed to the Eugene Planning Commission by
neighborhood association (LHVC).

both the

applicant

and the Laurel Hill

Citizens

Valley

During the appeal process, the applicant invoked Oregon Revised Statute (ORS) 197.522, which allows
an applicant to offer an amendment to the application or to propose conditions of approval that would
make the application consistent with the comprehensive plan and applicable land use regulations and
allows

local government to set

timeline for local review and

final decision. The

Planning
appeal, dated January 6,2020, held that the applicant properly
invoked ORS 197.522 and was entitled to amend the application. The order required the applicant to
submit amended application materials by June 30, 2020 and the City to issue final approval by
December 30, 2020. The order also remanded the application back to the Hearings Official to hold a
new public hearing and to hold a new public hearing and reopen the record to accept new evidence
and argument related to the amended application. Finally, The Planning Commission placed both the
appeals by the applicant and the LHVC on hold and provided that if the applicant or LHVC wished to
appeal the Hearings Official's decision on remand, the applicant and/or LHVC could, within the time
limits outlined in EC 9.
7655, amend their appeal statements to raise new issues related to the Hearings
a

Commission's Final Order

Official's decision

At the

on

on

a new

a

the initial

remand.

applicant's request, final decision deadline

issued in October 2020, with

a new

was

revised

by the Planning

Commission in

an

order

final decision deadline set for June 30, 2021.

In accordance with ORS 197.522 and the

the applicant submitted
Order(s),
an amended application and supporting evidence proposing a clustered residential development
consisting of 372 multi-family units and 2 single-family units with public streets, associated
infrastructure, wetland preservation, and conservation areas.
On March

Planning

17, 2021, the Hearings Official held

a

Commission's Final

public hearing

application. On April 22, 2021, the Hearings Official
Final Order: Laurel

Ridge

PUD (City Files: PDT

issued

a

on

remand to consider the amended

decision

approving the requested
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Impact Analysis and Adjustment Review with conditions of
approval. On May 10, 2021, Laurel Hill Valley Citizens (LHVC) appealed the Hearings Official's decision.
The LHVC appeal consists of two specific appeal issues as articulated in their timely filed written appeal

Tentative PUD, Standards Review, Traffic

statement.

Eugene Planning Commission held a public hearing on this appeal on May 18, 2021. Following the
hearing, the Commission closed the public hearing and the record to additional testimony. The
Planning Commission deliberated on the appeal issues on May 24, 2021, and June 8, 2021, and reached
a final decision ono the appeal on June 8, 2021.

The

The Final Order of the

Eugene Planning Commission regarding this appeal is based on the record and
appellant's written appeal statement, in accordance with applicable
procedural requirements of the Eugene Code (EC).

limited to the issues raised in the

RECORD BEFORE THE PLANNING COMMISSION

II.

Planning Commission consists of all the testimony that was placed before, and
rejected by
Planning Commission prior to its final decision on this appeal. Due to COVID-19
restrictions, Planning Commission meetings on this matter were held virtually. The record materials for
this appeal were provided electronically to each of the commissioners. Under EC 9.
7655, appeals to the
on
Commission
are
"
the
that
the
Commission
is
limited
to consideration
is,
record,"
Planning
Planning
of the evidence provided to the Hearings Official. In addition, appeals to the Planning Commission are
limited to issues raised in the record that are set out in the filed statement of issues."
The Planning
Commission's decision on the appeal is based upon consideration of all relevant evidence and

The record before the
the

not

argument within the record.
III.

PROCEDURAL ISSUES

Bias and Conflicts of Interest
No bias

IV.

or

conflicts of interest

were

declared

by

any members of the

Planning

Commission.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Official decision, and arguments about the

appeal issues. Summaries of the Hearings
appeal issues are provided below followed by the

conclusion of the

each issue.

The

appeal before the Planning

Planning

Commission raised six

Commission

on

Appeal Issue 1:The Hearings Official misconstrued the Laurel Hill Plan refinement plan, which
includes the East Laurel Hill

plan by allowing

a

Development

Node

Plan, and the South Hills Study refinement

connection to 30th Avenue.

Summary of Appellant's Argument

appellant argues the Hearings Official misconstrued the Laurel Hill Plan and the South Hills Study
by allowing a street connection between Laurel Hill Valley and 30th Avenue (the "Glenwood Collector")
The appellant cites several policies from the 1974 Laurel Hill Plan and a transportation policy from the
1982 update of the Laurel Hill Plan as evidence that such a connection is prohibited. The appellant
asserts that the Hearings Official failed to read the 1982 transportation policy in the context of the
The
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policy and the legislative history. The appellant contends that the Hearings Official erred when
concluding that the "no connection to 3011 Avenue" language in the Laurel Hill Plan prohibits a
connection directly from the Glenwood Collector to 30th Avenue. The appellant argues that the
Hearings Official should have found that the "no connection to 30th Avenue" language prohibits any
connection - even a connection through other, smaller and more diffuse local streets, between the
Glenwood Collector and 30th Avenue. The appellant also alleges the Hearings Official mischaracterized
the LHVC argument (as well as the applicant's position) and conflated the two 1974 policies and the
1982 policy in her decision. The appellant further asserts that the City and the Hearings Official, are
"
to
rewrite
its
code
an
terms
where
attempting
provisions through
alleged interpretation by inserting
they do not exist"in reference to the Hearings Official's interpretation of the policies in the Laurel Hill
entire

Plan.

Hearings Official's Decision
The Hearings Official found that

the

transportation policies within the Laurel Hill Plan do

all street connections between 30th Avenue and the Glenwood Collector. The

not

prohibit

Official

Hearings
connecting to 30th
Avenue, but the plan allows for street connections between the Glenwood Collector (now renamed as
Brackenfern Road) and 30th Avenue, provided the Glenwood Collector "terminate[s]
and diffuse[s]"
into other streets that then could connect to 30th Avenue. On page 29 of her decision, the Hearings
determined that the Laurel Hill Plan does

prohibit

collector and arterial streets from

Official also notes that those other streets into which the Glenwood Connector "diffuses"are not

policy; the policy neither speaks to nor prohibits their connections to 30th Avenue. On
page 31 of her decision, the Hearings Official reaches the following conclusion regarding the
transportation policies in the Laurel Hill Plan:
addressed in the

The Laurel Hill 1982

Transportation policy prohibits street connection from the Glenwood
Connector to 30th Avenue. That policy does not prohibit vehicular connection between the
Glenwood Connector and 30th Avenue. The proposed development's local street system
complies with this policy, as well as the other two policies directed at restricting the connection
of the arterial or limited access roads, including the Glenwood Collector, to 30th Avenue.

Emphasis
Additionally, on

in

original.)

page 30 of her

decision, the Hearings Official found:

To read the 1982

Transportation policy as requiring that "No connection between the
Glenwood Connector and 30th Avenue shall be made"i.
( e.,
prohibiting all vehicular connection)

would be inconsistent with the

City's

street

connectivity and

emergency vehicle

access

requirements.

Finally, on page 24 of her decision, the Hearings Official found that the Laurel Hill Plan policies are
mandatory approval criteria but instead are policies adopted by the City Council for guidance in
decision-making related to the plan area. The policies therefore require consideration, but do not
constitute independent mandatory approval criteria.

not

Hearings Official concluded that the Laurel Hill Plan policies are not mandatory approval criteria,
that the policies in the Laurel Hill Plan do allow a local street connection to 30th Avenue, and that the

The
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proposed

street connection is consistent with the

the street

connectivity standards

City's

emergency vehicle

access

requirements and

at EC 9.
6815.

Planning Commission's Determination
The Planning Commission has considered the arguments made by the appellant with regard to Appeal
Issue 1 as well as the information in the record related to this appeal issue and concludes that the
Hearings Official correctly found that the Laurel Hill Plan policies are not mandatory approval criteria,
that the policies in Laurel Hill Plan do allow a local street connection to 30th Avenue, and that the
6815.
proposed street connection is consistent with the street connectivity standards at EC 9.
Appeal Issue 2:The Hearings Official misconstrued policies, code provisions, and otherplans
related to

linkage

to

park sites

and the

ridgeline

Summary of Appellant's Argument
appellant appears to argue the Hearings official did

The

trail system.

correctly interpret various policies, code
provisions, and Cityadopted plans related to trail access to park sites and the Ridgeline Trail system.
The appellant also asserts that the Hearings Official misconstrued and failed to give effect to planned
pedestrian and bicycle facilities found in the Eugene 2035 Transportation System Plan, the Eugene
Pedestrian and Bicycle Master Plan (March 2012),
the Eugene Trails Plan (March 2016),and the South
Hills Study. As evidence of this failure, the appellant lists two codified South Hills Study Policies at EC
and five transportation policies in the Metro Plan and asserts "the Hearings
9.
9630, 1
( )(
b)and (3)(
h),
Official viewed these policies in isolation and not within their appropriate context."
As emphasized in
the applicant's argument in response to this appeal issue (see Bill Kloos letter dated May 16, 2021,
the appellant's argument failed to explain either why these Metro Plan policies should be
page 5),
viewed as mandatory criteria or why the proposed project does not further these policies.
not

The

appellant describes the Hearings Official's finding that EC 1)(
9.
b)
9630(and EC 3)(
9.
9
h)
630(are not
mandatory approval criteria as a failure to analyze these policies in light of the Metro Plan policies. It is
not clear from the appellant's argument how the Hearings Official should have reviewed the South Hills
Study Policies as the appellant's written appeal statement is left incomplete (page 9, paragraph 1).

The

appellant also asserts the Hearings Official failed to explain how residents would access the Black
park area of the Ridgeline Trail or if such access was feasible, failed to address alternatives,
and failed to apply EC 9.
for a City constructed softsurface trail as
6805 to allow a way
right-oforiginally proposed.
Oak Basin

Hearings Official's Decision
Hearings Official considered staff's initial recommendation for

The

a

trail connection from the

hammerhead of Road A to the south property line that would connect the

proposed development to
the recently acquired City property to the south (sometimes referred to as Black Oak Basin Park).The
recommendation for a trail connection was withdrawn by City staff (see Staff Memorandum, March 24,
2021) in response to argument and evidence provided by the applicant (see below for additional
details).The Hearings Official found on page 23 of her decision that a path from Road A to the abutting
City property to the south would not be proportional to the impact of the development and the
proposed development sufficiently provides for potential linkage to the ridgeline park system with a
multi-use path through the site.
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The

Hearings Official reviewed the following applicable South Hills Study (SHS) recommendation:
All

developments

shall be reviewed for

On page 23 of the decision the

potential linkage

with

or

to the

ridgeline parksystem.

Hearings Official addresses this SHS recommendation directly:

recommendation, which requires review for potential linkage with or to the ridgeline
park system, does not obligate the developer to accommodate a specific pathway to the
ridgeline park system. Neither this SHS recommendation nor any otherapplicable city
requirement supports the notion that the applicant's purchase of the property included an
this SHS

obligation

to construct a trail.

Regarding the Laurel Hill Plan, the Hearings Official found that the policies in the plan are not
mandatory approval criteria and only require consideration. On page 22 of the decision, the Hearings
Official notes the applicant's argument addressing the Laurel Hill Plan:
The

applicant noted that while Policy 6 of the Laurel Hill Area plan states that "Development
and expansion of park facilities and bicycle paths is encouraged"and that"
The South Hills
criterion
that requires
Park
should
be
continued"
there
is
no
ridgeline
plan
mandatory approval
a proposed development to provide a trail to connect tothat system.

Regarding the Metro Plan, the Hearings Official also found none of the policies cited by the Laurel
Valley Citizens in submitted testimony constitute mandatory approval criteria for the proposed
development.

Hill

The

Hearings Official therefore found that the proposed development sufficiently provides for
potential linkage to the ridgeline park system with a multi-use path through the site and that an

additional 4foot

path to the abutting City property to the south would not be proportional to the
impact of the proposed development. The Hearings Official also found that none of the relevant
adopted plan policies cited by the appellant are mandatory approval criteria for the PUD that would
require the proposed development to provide a trail connection to the ridgeline park system.
Planning Commission's Determination
Planning Commission has considered the information in the record and the arguments made by
the appellant with regard to Appeal Issue 2 and concludes that the Hearings Official correctly found
that the proposed development sufficiently provides for potential linkage to the ridgeline park system
foot path to the abutting City property
with a multi-use path through the site and that an additional 4to the south would not be proportional to the impact of the proposed development. The Planning
Commission also concludes that the Hearings Official correctly found that none of the relevant adopted
plan policies cited by the appellant are mandatory approval criteria for the PUD that would require the
proposed development to provide a trail connection to the ridgeline park system.

The

V.

CONCLUSION

The

Eugene Planning Commission has reviewed the record and the appeal issues articulated by the
appellant and has voted to affirm the decision of the Hearings Official conditionally approving the
Laurel Ridge PUD application (City Files: PDT 18-3,SDR 18-3,TIA 18-4 and ARA 2028).Accordingly, the
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s
ial' decision is hereby affirmed, and the application is approved with conditions. The
Hearings Ofii€:
Hearings Official's decision, included as Attachment A, is hereby adopted by reference and
incorporated into the Planning Commission's final decision.
The

foregoing findings and conclusions
on Appeal of the Hearings
day of June, 2Q

Commission

8th

Chris

are

adopted

Official's

as

the Final Order of the Eugene

approval of the Laurel Ridge

PUD

Planning
application on this

Ramey, Chair

Eugene Planning

Corn

Sion

Attachment A; Hearings Official's Decision, dated April 22, 2021
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Attachment H

1 BEFORE THE LAND USE BOARD OF APPEALS
2 OF THE STATE OF OREGON

3

4 LAUREL HILL VALLEY CITIZENS,
5

Petitioner^

6
7

vs.

8
9 CITY OF EUGENE,
10 Respondent^

II
12

and

13
14 ENVIRON-METAL PROPERTIES, LLC,
15 Intervenor-Respondent.

16
17 LUBA No. 2021-067

18
19 FINAL OPINION
20 AND ORDER

21
22 Appeal from City of Eugene.

23
24 Sean Malone filed the petition for review and reply briefs and argued on
25 behalf of petitioner.

26
27 Lauren Sommers filed a response brief and argued on behalf of respondent.

28
29 Bill Kloos filed a response brief and argued on behalf of intervenor30 respondent.

31
32 ZAMUDIO, Board Chair; RUDD, Board Member, participated in the
33 decision.

34
35 RYAN, Board Member, did not participate in the decision.

36

37 AFFIRMED 10/26/2021

38
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1 You are entitled to judicial review of this Order. Judicial review is
2 governed by the provisions ofORS 197.850.
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1 Opinion by Zamudio.

2 NATURE OF THE DECISION
3 Petitioner appeals a planning commission decision approving with
4 conditions a tentative plan for a planned unit development (PUD), standards
5 review, traffic Impact analysis, and adjustment review for a clustered residential
6 development.

7 MOTION TO INTERVENE
8 Environ-Metal Properties, LLC (intervenor), the applicant below, moves
9 to intervene on the side of the city. The motion is unopposed and allowed.

10 FACTS
11 The subject property is 98.31 acres, of which 74.76 acres are zoned Low12 Density Residential with Water Resources Conservation and Planned Unit
13 Development overlays and 23.55 acres are zoned Park, Recreation, and Open

14 Space. The property to the east Is outside the urban growth boundary, is
15 designated forest land, and has been acquired by the city for use as part of a park
16 system. The property immediately to the west is city-owned parkland and right17 of-way. The property further west has residential development.
18 Intervenor's proposal, known as the Laurel Ridge PUD, is a clustered
19 residential development consisting of 372 multi-famlly units, two detached
20 single-family units, public streets, associated infrastructure, wetland
21 preservation, and conservation areas. The dispute In this appeal centers on the

22 approved street system that will serve the PUD, which we describe further below.
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1 A hearings official held a public hearing and issued a decision
2 condltionally approving the application. Petitioner appealed that decision to the
3 planning commission, which, after a public hearing, issued a final order affirming
4 the hearings official's decision. This appeal followed.

5 ASSIGNMENT OF ERROR
6 Eugene Code (EC) 9.8320(2) requires the city to find that "[t]he PUD is
7 consistent with applicable adopted refinement plan policies." The subject
8 property is located within the boundaries of an adopted refinement plan, the
9 Laurel Hill Plan, which applies to an area in the southeastern hills of Eugene. The
10 plan area is bounded by a ridgeline that runs along Hendricks Park at the west.
11 Interstate Highway 5 (1-5) lies generally north and east of the plan area. The
12 southern boundary is a ridgeline that runs from 30th Avenue in the southwestern
13 comer of the plan area to 1-5 in the east. Record 621. The Glenwood Boulevard
14 interchange with 1-5 is located in the northern part of the plan area. As we
15 understand it, Glenwood Boulevard passes over 1-5 and becomes what at a

16 previous time was referred to as the Glenwood Collector, which becomes
17 Brackenfern Road as it enters the plan area.
18 The Laurel Hill Valley neighborhood is in the northwestern portion of the
19 plan area. Laurel Hill Drive runs generally north-south through the middle of the

' In the challenged decision, the city uses the names Glenwood Collector and
Brackenfern Road interchangeably. We do the same in this opinion.
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1 plan area. The East Laurel Hill area is that area east of Laurel Hill Drive and
2 south of 1-5, extending southeasterly to the ridgeline. Record 600, 621. As we
3 understand it, the subject property lies within both the Laurel Hill Valley and the
4 East Laurel Hill areas. Record 81.
5 Under a sole assignment of error, petitioner argues that the city's decision
6 violates a policy in the transportation element of the East Laurel Hill area section
7 of the Laurel Hill Plan, which we will refer to m this decision as the Glenwood
8 Collector Policy. It provides:
9 "Introduction

10 "The commercial/residential development node area in East Laurel
11 Hill will have the Glenwood collector as its primary access. The
12 extension of the proposed Glenwood collector shall be in an
13 alignment and located to extend southward from the terminus of the
14 Glenwood Boulevard approach in a southeasterly direction. ^ * * It
15 will take into consideration the safest and most efficient intersection
16 with Laurel Hill Drive, and be designed sensitive to topography,
17 vegetation, and safe access.

18 "Police
19 "The Glenwood collector shall be designed to avoid breaking up
20 large and existing properties, improve the intersection alignment of
21 the Laurel Hill-Glenwood overpass, and maintain safe sight
22 distance. It shall serve as the primary access to future residential
23 development south of the floating node, but terminate and diffuse
24 into other roads serving the area. No connection to 30th Avenue

2 The same transportation policy and the development of the Glenwood
Collector and Brackenfern Road were at issue in Dep )t of Transportation v. City

of Eugene, 38 OrLUBA 814, 832-35 (2000).
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1 shall be made." Record 619.

2 As approved, the Laurel Ridge PUD will be accessible via Brackenfern
3 Road on the north boundaiy of the subject property. The PUD includes a local
4 residential street that will connect Brackenfern Road to 30th Avenue on the
5 southwest boundary of the subject property. Record 83 (site plan map).
6 Petitioner argues that the last sentence of the Glenwood Collector Policy
7 categorically prohibits any street connection between the Glenwood Collector
8 and 30th Avenue. Petitioner argues that the city's decision violates the Glenwood
9 Collector Policy because it allows the development of streets that will connect
10 the Glenwood Collector to 30th Avenue.
11 The hearings official and the planning commission rejected that argument
12 and interpreted the Glenwood Collector Policy to prohibit collector, arterial, or
13 limited access road connections between the Glenwood Collector and 30th
14 Avenue, but not to prohibit indirect connection through local streets. Thus, the
15 city determined that the Laurel Ridge PUD proposal, which includes local streets
16 that connect to and between the Glenwood Collector and 30th Avenue, is
17 consistent with the Glenwood Collector Policy.
18 As mentioned above, EC 9,8320(2) requires that PUDs be consistent with
19 applicable refinement plan policies. However, intervenor points out that the

3 The hearings official's decision explains that Brackenfern Road will be
extended to the subject property as part of the approved East Ridge Village PUD
north of the subject property. Record 41.
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1 Laurel Hill Plan defines its "[p]olicies" as being "adopted by the City Council as
2 guidance for decision-making related to the plan area." Record 600 (emphasis
3 added). Accordingly, intervenor argues that the Glenwood Collector Policy is not
4 a mandatory approval criterion and, thus, petitioner's argument that the city s
5 decision violates that policy provides no basis for reversal or remand.
6 We have previously explained that the city may be required to consider
7 refinement plan policies, even though they are not independently applicable,
8 mandatory approval criteria, and that "the exact nature and extent of the role
9 played by any [refinement plan] policy depends, presumably, on the actual text
10 and context of the particular policy." Bothman v. City of Eugene, 51 Or LUBA

11 426, 439 (2006); see also Friends of the Hood River Waterfront v. City of Hood
12 River, 67 Or LUBA 179, 187 (2013) (citing Save Our Skyline v. City of Bend, 48
13 Or LUBA 192,209-10 (2004)). We proceed to analyze the text and context of the
14 Glenwood Collector Policy and ultimately conclude that the city adequately
15 considered and correctly interpreted that policy.
16 We review the planning commission's interpretation of the Glenwood
17 Collector Policy to determine whether the planning commission "[ijmproperly
18 construed the applicable law." ORS 197.835(9)(a)(D). In construing the law, we
19 will consider the text and context of the law at issue in order to determine the
20 intent of the enacting body. PGE v. Bureau of Labor and Industries^ 317 Or 606,

21 610-11, 859 P2d 1143 (1993); State v. Games, 346 Or 160, 171, 206 P3d 1042

22 (2009).
Page?
Page 225 of 244

1 While the last sentence of the Glenwood Collector Policy, read in isolation,
2 could be interpreted as petitioner suggests—to prohibit any connection between
3 the Glenwood Collector and 30th Avenue—that sentence must be read in the
4 context of the overall policy. That policy provides that the Glenwood Collector
5 will serve as the primary access to future residential development but also that it
6 will "terminate and diffuse into other roads serving the area." The term "diffuse"
7 is not specifically defined for purposes of the Glenwood Collector Policy. The
8 plain meaning and dictionary definition of "diffuse," used as a verb in the policy,
9 means "to spread out" and "to break up and distribute." Webster's Third New

10 Int'l Dictionary 630 (unabridged ed 2002). In that context, the city correctly
11 interpreted the last sentence of the policy, that "[n]o connection to 30th Avenue
12 shall be made," to mean that future development should not result in a direct (ie.,
13 not diffuse) connection from the Glenwood Collector to 30th Avenue. As
14 approved in the Laurel Ridge PUD, the Glenwood Collector will terminate (ie.,
15 end) and diffuse into (ie., connect to) other, lower functional class roads serving
16 future residential areas.

17 Two policies in the transportation element of the Laurel Hill Valley
18 neighborhood section of the Laurel Hill Plan provide useful context and support
19 the city's interpretation of the Glenwood Collector Policy:
20 "1. No arterial or limited access road will be allowed within the
21 boundaries of the Valley which would connect the Glenwood
22 interchange on Interstate 5 to 30th Avenue or Spring
23 Boulevard (see goal #1).
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1 "2. No arterial or limited access road will be allowed within the
2 Valley except as necessary to serve Valley residents, as it

3 would physically divide and thus destroy the neighborhood."
4 Record 609.
5 Petitioner does not challenge the city's classification of the relevant streets.
6 The parties do not direct us to any applicable definition of "collector, "arterial,"
7 "limited access road," or "local street." The city's street functional classification

8 is established by the City of Eugene Transportation System Plan (ETSP), which
9 is a land use plan required by Statewide Planning Goal 12 (Transportation). Goal
10 12 is implemented by OAR chapter 660, division 12. As provided in those rules,
11 <c<[l]ocal streets' means streets that are functionally classified as local streets to
12 serve primarily local access to property and circulation within neighborhoods or
13 specific areas. Local streets do not include streets functionally classified as
14 collector or arterials." OAR 660-012-0005(9). OAR 660-012-0005 does not
15 define "collector," "arterial," or "limited access road." The city uses those terms

16 somewhat interchangeably in the challenged decision.
17 The ETSP describes different functional classifications for "major
18 arterials," "minor arterials," and "collector streets," and it breaks "collector

19 streets" into the two subcategories of "major collector" and "neighborhood
20 collector." The ETSP Street Classification Map shows Brackenfern as a "major
21 collector" between the I"5 interchange and Laurel Hill Drive. Brackenfern then
22 becomes a neighbor collector. We understand the city to have interpreted the

23 Glenwood Collector Policy as (1) prohibiting extending the Glenwood Collector,
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1 as a collector street, to 30th Avenue and (2) prohibiting any arterial or limited
2 access road running through the plan area between 1-5 and 30th Avenue.

3 As explained by the city's findings quoted below, the tentative plan for the
4 Laurel Ridge PUD does not Include any arterial or limited access roads. Instead,
5 the tentative plan provides for local residential streets that will diffuse traffic from
6 the Glenwood Collector. We quote with approval the city's findings here:

7 "As described in the original 1972 [Laurel Hill] Plan, the drafters
8 sought to prohibit any arterial or limited access road through the
9 Laurel Hill valley, and therefore specifically prohibited any arterial
10 or limited access road that would ' connect the Glemvood
11 interchange on Interstate 5 to 30th Avenue or Spring Boulevard.'

12 Essentially, they didn't want Glenwood—or any arterial or limited
13 access road—creating a <short-cuf that divided the valley.

14 "When the [Laurel Hill] Plan was updated in 1982 the drafters
15 recognized that the Glenwood [Collector] was the 'primary access'
16 to the Laurel Hill neighborhood south of the Laurel Hill-Glenwood
17 overpass, but reiterated the intent of Policies 1 and 2 by clarifying
18 that, in as much as it would be the 'primary access,' that access

19 would not create a 'short cut' through the valley to connect to 30th
20 Avenue. Instead, the 1982 policy required that it was to 'terminate
21 and diffuse into other roads serving the area.? Read in the context

22 of the rest of the policy—and the rest of the Laurel Hill Plan—the
23 final sentence of that 1982 policy Wo connection to 30th Avemie
24 shall be made' refers to the Glenwood [Collector] —and reinforces

25 the 1972 policies that prohibit that Glenwood Collector itself from
26 connecting to 30th Avenue.
27 "As a whole, the 1982 policy is directed only at the Glenwood
28 [Collector] and prohibits that [collector] from becoming a major

29 thruway through the Laurel Hill Valley to the arterial at 30th
30 Avenue. Consistent with the 1972 policies, the 1982 policy
31 reinforced that even as it was extended to serve as the primary access

Page 10
Page 228 of 244

1 to the Laurel Hill area, the Glenwood [Collector] would terminate
2 and not connect to 30th Avenue. That policy, however, does not,

3 prohibit all vehicular access between the termination of the
4 Glenwood [Collector] and 30th Avenue. Instead, by its terms, the
5 1982 policy requires that the Glenwood Collector 'terminate and
6 diffuse' to other streets. Those other streets that it 'diffuses' to are

7 not addressed in the policy.—The policy neither speaks to nor
8 prohibits their connections to 30th Avenue.
<(^: ^ ^ ^; ^;

10 "[A]s it is proposed and designed, the proposed development fully
11 achieves and implements the 1982 policy: the design and function
12 of the Glenwood Collector (now Brackenfern) terminates as a
13 collector at the southern boundary of the approved development
14 north of the subject property and becomes a local street as it enters
15 the subject property. In accordance with the design requirements of
16 the city's local neighborhood street classification, it will be a local
17 street from the property's northern boundary until it fully terminates
18 and 'diffuses' at Road A. Road A is also proposed to be a local street
19 that includes a circuitous and relatively narrow design to provide
20 access to the planned residential development and provides the
21 necessary street connectivity for both residents and emergency
22 vehicles between Frontage Road (which ultimately connects to
23 Spring Street and then 30th Avenue) at its west end and the terminus
24 ofBrackenfem Road at its east end." Record 38-40 (emphases in

25 original).
26 The planning commission adopted the hearings official's reasoning and
27 affirmed the hearings official's decision. For the reasons explained above, the
28 planning commission and hearings official's interpretation of the Glenwood
29 Collector Policy is correct and consistent with the text and context of that policy.
30 The assignment of error is denied.
31 The city's decision is affirmed.
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Attachment I

FILED: February 02, 2022
IN THE COURT OF APPEALS OF THE STATE OF OREGON
LAUREL HILL VALLEY CITIZENS,
Petitioner,
v.
CITY OF EUGENE and ENVIRON-METAL PROPERTIES, LLC,
Respondents.
Land Use Board of Appeals
2021067
A177341

Argued and submitted on January 10, 2022.
Before Tookey, Presiding Judge, and Aoyagi, Judge, and Armstrong, Senior Judge.
Attorney for Petitioner: Sean Malone.
Attorney for Respondents: Bill Kloos.
AFFIRMED WITHOUT OPINION

DESIGNATION OF PREVAILING PARTY AND AWARD OF COSTS
Prevailing party:
[ ]
[X]

Respondents

No costs allowed.
Costs allowed, payable by Petitioner.
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32
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34
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36
37
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41
42

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
DONALD RHYNE, GERALDEAN RHYNE, )
CHARLES R. WISE and SADONA WISE,
)
Petitioners,
)
)
vs.
)
)
MULTNOMAH COUNTY,
)
)
Respondent,
)
)
and
)
)
CHARLES E. SWAN and DONALD L.
)
TROTTER,
)
)
Intervenors-Respondent.

)

LUBA No. 92-058
FINAL OPINION
AND ORDER

)

Appeal from Multnomah County.
Gregory J. Lutje, Portland, filed the petition for
review.
With him on the brief was Schwabe, Williamson &
Wyatt. Steve Abel argued on behalf of petitioners.
John L. DuBay, Portland, filed a response brief and
argued on behalf of respondent.
Charles E. Swan, Milwaukie, filed a response brief and
argued on his own behalf.
HOLSTUN, Chief Referee; SHERTON, Referee, participated
in the decision.
REMANDED

07/10/92

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197.850.
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1
2

Opinion by Holstun.
NATURE OF THE DECISION

3

Petitioners appeal a county decision granting approval

4

for a 22 space manufactured housing development.

5

INTRODUCTION

6

The subject property includes approximately three acres

7

and is zoned Urban Low Density Residential (LR-5).

8

of

9

designation is required to develop a manufactured home park

a

Planned

Development

(PD)

10

in the LR-5 zoning district.

11

11.15.6200

12

permits

13

standards

14

residential

15

requirements.

through

the

county

than

District

would

apply

The
more

otherwise

development

overlay

zoning

Multnomah County Code (MCC)

11.15.6226.
to

Approval

under

PD

flexible

apply
the

approval

to

LR-5

process

development
conventional
base

zoning

16

PD approval requires amendment of the county zoning map

17

to apply a PD District overlay and approval of a Development

18

Plan

19

stages.

20

District and Preliminary Development Plan and Program by the

21

planning commission.

22

the

23

notice to nearby property owners and to conduct a public

24

hearing.

25

to

26

challenged in this appeal is such a first stage preliminary

and

Program.

is

granted

in

two

steps

or

The first stage is preliminary approval of the PD

planning

the

Approval

In granting such preliminary approval,

commission

is

required

to

provide

written

This preliminary approval decision may be appealed
board

of

county

commissioners.
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The

decision

1

approval decision.

2

Following preliminary PD approval, an applicant

3

file a Final Development Plan and Program within one year,

4

unless

5

different

6

Director is required to issue a written decision on the

7

Final Development Plan and Program within 20 business days

8

after it is filed.

9

require notice or a public hearing prior to the planning

the

preliminary

time

approval

limit.

MCC

decision

the

Final

Planning

The MCC does not

director's

11

Program.

12

to

13

applicant has a right to appeal that decision.

14

approval is given to the Final Development Plan and Program,

15

the zoning map is amended to apply a PD District designation

16

to the property.

17

on

The

a

10

the

decision

specifies

11.15.6202(C).

MCC 11.15.6202(D)(1).

must

Development

Plan

and

The planning director's decision may be appealed
planning

commission,

but

under

the

MCC

only

the

Once final

MCC 11.15.6202(D)(3).

The decision challenged in this appeal is the board of

18

county

commissioners'

decision

affirming,

with

certain

19

modifications, the planning commission's decision granting

20

preliminary PD approval with conditions.

21

FIRST AND SECOND ASSIGNMENTS OF ERROR

22

Under the first assignment of error, petitioners argue

23

the county failed to adopt findings supported by substantial

24

evidence demonstrating compliance with certain comprehensive

25

plan

26

hazards

and

MCC
on

provisions
the

subject

imposing

requirements

property.
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Under

concerning
the

second

1

assignment of error, petitioners argue the conditions the

2

county

3

improperly defer discretionary decision making to the second

4

stage in the PD approval process, where only the applicant

5

has a right to participate and appeal.

relies

6

A.

7

Under

upon

in

granting

preliminary

PD

approval

Evidence Concerning Hazards
MCC

11.15.6206(A)(5),

one

of

the

criteria

for

8

preliminary approval of the Development Plan and Program is

9

MCC 11.15.6214(C), which provides as follows:

10
11

"The
Development
Plan
and
Program
shall
be
designed to provide freedom from hazards * * *."

12

Petitioners

13

demonstrate compliance with MCC 11.15.6214(C).1

14

contend

the

county

failed

to

adequately

During the local proceedings, evidence was presented

15

concerning

past

illegal

dumping

of

a

variety

of

waste

16

materials on the subject property and the placement of fill

17

covering such waste materials.2

18

waste and fill pose hazards for any structures or other

19

improvements that may be placed on such fill and waste and

Petitioners contend this

1 Petitioners

also argue the decision fails to demonstrate compliance
with two comprehensive plan policies. We agree with respondent that one of
those plan policies simply directs that conditions of approval be imposed
in certain circumstances, and is not itself an approval criterion.
Respondent also contends MCC 11.15.6214(C) implements the other plan policy
cited by petitioner, Plan Policy 14. Petitioners do not argue Plan Policy
14 imposes any requirements that are not also imposed by MCC 11.15.6214(C).
In this opinion, we refer to Plan Policy 14 and MCC 11.15.6214(C) as the
hazard limitation standard.
2 Apparently a gas company placing gas lines underground in the vicinity
was given permission by a prior owner to place the fill on the property.
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1

pose hazards for dwellings that may be placed near the waste

2

materials.

3

There is also evidence in the record that at least some

4

of the waste was removed and that waste is not now visible,

5

because it either was removed or was covered with the fill.

6

The Department of Environmental Quality apparently expressed

7

no interest in investigating the site.

8
9

The county adopted the following findings addressing
this issue:

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

"* * * The record includes testimony from nearby
residents claiming that a swale area in the
northeast portion of the site was filled, and the
fill may contain toxic or hazardous materials.
The Board finds that conditions of approval will
adequately
address
any
potential
safety
or
hazardous waste issues associated with former fill
areas on the site. Condition #5 of this decision
requires that fill areas for roads, buildings, or
other facilities be tested for compaction and
quality standards determined by a registered soils
engineer and approved by the Building Official.
Further, the Board reduced the project from 25units to 22-units maximum.
The additional space
and separation between units afforded by this
reduction in density can minimize the need to
develop or place structures on or near filled
areas [on] the northeast corner of the site.

28
29
30
31
32
33

"Appellants argued that soils testing should be
required before approval of the PD. However, the
Board [of Commissioners] finds that conditions may
be attached to a PD approval * * * if necessary to
satisfy the policies, purposes or standards of the
Comprehensive Plan or Zoning Code." Record 14.

34

Condition

35

provides as follows:

36

"All

5,

referenced

existing

fill

in

the

areas
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above

quoted

proposed

for

findings,

roads,

1
2
3
4
5
6
7
8
9
10

building foundations or other facilities requiring
a compacted base, shall be tested by a registered
soils engineer and meet applicable soil compaction
and environmental safety standards.
The Building
Official may require excavation and/or additional
soils tests for stability, density or toxicity, to
assure filled and other areas on the site are
suitable and safe for placement of the structures
or other site improvements." Record 20.
Petitioners argue the above findings and condition are

11

inadequate

to

12

limitation standard for essentially two reasons.

13

findings

14

associated with construction of structures and improvements

15

on the fill, but do not address the hazards that may be

16

associated

17

deposited

18

contend the findings do not determine the hazard limitation

19

standard

20

concerning compliance with the standard to the second stage

21

of the PD approval process, where petitioners have no right

22

under the MCC to notice or an opportunity to participate.

and

demonstrate

condition

with
waste

is

met,

compliance

focus

on

constructing

houses

material

fill.

but

and

rather

with

hazards

near

the

Second,

improperly

First, the

that

the

defer

hazard

may

be

previously
petitioners

a

decision

23
24

B.

Statutory Requirements for Discretionary Decision
Making

25

By statute, adjoining property owners within specified

26

distances of property for which discretionary development

27

approval is requested are entitled to notice of the local
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proceedings

2

ORS 197.763(2);

3

County, 98 Or App 384, 780 P2d 227, rev den 308 Or 592

4

(1989).

5

discretionary permits, such as that provided by the county

6

for

7

discretionary

8

approval criteria occur during a stage where the statutory

9

notice

PD

and

an

opportunity

215.416;

for

227.175;

a

hearing.3

1

see

public

Flowers

v.

Klamath

When conducting a multi-stage approval process for

approval,

and

the

county

is

determinations

public

hearing

required

concerning

requirements

to

assure

that

compliance

noted

with

above

are

10

observed.

11

3,

12

Homeowners Assoc. v. City of Philomath,

13

(LUBA

14

Portland, 20 Or LUBA 303, 310 (1990); Margulis v. City of

15

Portland,

16

government finds compliance, or feasibility of compliance,

17

with

18

statutory

19

observed), it is entirely appropriate to impose conditions

20

of

21

responsibility for assuring compliance with those conditions

22

to

678

Meyer v. City of Portland, 67 Or App 274, 280 n

P2d

No.

741,

all

rev

90-103,

4

Or

notice

approval

planning

to

and

June

LUBA

approval

den

297

12,

89,

and

assure

during

engineering

Or

Bartles

v.

a

hearing

criteria

staff

(1984);
___

(1981).

public

those

82

1991);

98

criteria

Or

as

Southwood
LUBA
City

Assuming

first

a

stage

part

met

of

and

a

of

local

(where

requirements

are

___

are

defer

second

3 More precisely, the statutes require either that a public hearing be
provided before a decision on a permit is rendered, or if the decision is
rendered without a public hearing, that notice of the decision and an
opportunity to request a hearing through an appeal process be provided.
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1

stage.4

2

City of Portland, supra.

3

notice

4

hearings are statutorily required during the second stage.

5

These principles are relatively simple and straightforward

6

in the abstract, but, as this case demonstrates, may prove

7

more

8

requests.

9

See Meyer v. City of Portland, supra; Bartles v.

to

adjoining

complex

Where

in

the

the

In such circumstances, neither

property

context

evidence

owners

of

nor

additional

specific

presented

during

permit

the

pubic

approval

first

stage

10

approval proceedings raises questions concerning whether a

11

particular

approval

12

government

essentially

13

available.

14

conflicting,

15

support a finding that the standard is satisfied or that

16

feasible solutions to identified problems exist, and impose

17

conditions if necessary.5

criterion
has

is

three

satisfied,
options

a

local

potentially

First, it may find that although the evidence is
the

evidence

nevertheless

is

sufficient

to

Second, if the local government

4 These

conditions of approval may include conditions that specific
technical solutions to identified development problems be submitted and
reviewed and approved by the government's technical staff. Meyer v. City
of Portland, supra, 67 Or App at 274 n 6.
MCC 11.15.6208 specifically
authorizes the county to impose conditions of approval to assure compliance
with approval standards.
5 In an appeal to this Board, such a finding would be subject to
challenge and, in that event, we would determine whether the evidence in
the record constitutes substantial evidence in support of the finding of
compliance or feasibility of compliance, i.e. evidence a reasonable person
would accept as sufficient to support the challenged finding.
City of
Portland v. Bureau of Labor and Ind., 298 Or 104, 119, 690 P2d 475 (1984);
Bay v. State Board of Education, 233 Or 601, 605, 378 P2d 558 (1963); Van
Gordon v. Oregon State Board of Dental Examiners, 63 Or App 561, 567, 666
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1

determines there is insufficient evidence to determine the

2

feasibility of compliance with the standard, it could on

3

that

4

government determines that there is insufficient evidence to

5

determine the feasibility of compliance with the standard,

6

instead of finding the standard is not met, it may defer a

7

determination concerning compliance with the standard to the

8

second stage.6

9

government is not finding all applicable approval standards

10

are complied with, or that it is feasible to do so, as part

11

of the first stage approval (as it does under the first

12

option described above).

13

must assure that the second stage approval process to which

14

the

15

required notice and hearing, even though the local code may

16

not

17

decisions in other circumstances.

18

16 Or LUBA 583, 596-97 (1988).

basis

decision

require

deny

application.

Third,

if

the

local

In selecting this third option, the local

making

such

19

C.

20

Respondent

21

the

is

Therefore, the local government

deferred

notice

and

provides

hearing

the

for

statutorily

second

stage

Holland v. Lane County,

The County's Findings
and

intervenor-respondent

(respondents)

argue that we may read the challenged decision as implicitly

P2d 276 (1983); Braidwood v. City of Portland, 24 Or App 477, 480, 546 P2d
777 (1976).
6 The option to defer a portion of the discretionary decision making
would not be available if the relevant local code precluded such action.
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finding

2

Respondents contend this is particularly appropriate since

3

at most there is a potential rather than an actual hazard

4

present

5

thereafter simply imposed conditions of approval to assure

6

that such compliance is achieved in granting second stage

7

approval.

8
9

that

on

the

the

hazard

property.

limitation

standard

met.7

1

Respondents

argue

is

the

county

We do not agree, and the problem is more than the way
the

findings
shows

quoted

above
a

existence

of

worded.

legitimate

evidentiary

record

11

potential

12

below.

13

development assure "freedom from hazards."

While it is by

14

no

exists

15

property, and the magnitude and nature of any hazard is

16

equally uncertain, based on the present record the county is

17

in no position to find there is no hazard present, and the

18

county did not do so.

a

hazard

issue

The

10

means

that

are

on

the

concerning
site

was

the

raised

The hazard limitation standard requires that the

certain

that

a

hazard

actually

on

the

19

Whether the county found there are feasible solutions

20

for any hazard that may exist is only a slightly closer

21

question.

22

if it had, we seriously question whether the record contains

23

substantial evidence that would support such findings.

We conclude it did not adopt such findings.

Even

The

7 Intervenor-respondent also argues the evidence in the record is
sufficient to establish there is no hazard on the site. As we make clear
below, we do not agree with that view of the evidence.
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1

evidence in the record concerning the nature of the waste

2

deposited on the site, precisely where it is located, and

3

how much waste may remain on the site, although sufficient

4

to raise a significant issue about the existence of a hazard

5

on

6

nature and extent of the problem and how it may be resolved.

7

the

site,

We

provides

conclude

little

the

basis

county

for

did

not

determining

adopt

the

findings

8

establishing compliance with the hazard limitation standard

9

and did not adopt adequate findings establishing that it is

10

feasible to comply with that standard.

11

deferred

12

hazards exist and what modifications to the proposal may be

13

necessary

14

That approach is permissible only if the statutory notice

15

and

16

required

17

explained earlier, the MCC does not require that the county

18

provide

19

approval

20

impose a condition requiring that the statutorily required

21

notice and hearing precede second stage PD approval, where

22

the

23

limitation standard will be made.8

discretionary

to

hearing

comply

determinations

with

notice

process.

required

the

requirements

discretionary

such

Rather, the county

hazard

are

concerning

limitation

observed

determinations.

and

hearing

Neither

determination

does

of

in
the

the

in

standard.

making

these

However,

second

challenged

compliance

whether

with

stage

as

PD

decision

the

hazard

8 Respondent advised the Board that its practice is to provide the same
notice and hearing provided during the first stage proceedings during the
second stage proceedings where discretionary determinations have been
deferred to the second stage.
However, the county may not rely on past
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1

In summary, we agree with petitioners that in this case

2

the county selected the third of the options described above

3

but failed to assure that the statutorily required notice

4

and hearing will be provided in determining, as part of the

5

second

6

standard is met.

7

assignments of error.

8

THIRD ASSIGNMENT OF ERROR

stage

PD

decision,

whether

the

hazard

limitation

We therefore sustain the first and second

9
10
11

"The findings of the county are inadequate to
demonstrate compliance with MCC [11.15].6214(D)
and comprehensive plan policy 24."

12

MCC 11.15.6214(D) imposes the following requirement:

13
14
15
16
17
18
19
20

"The location and number of points of access to
the site, the interior circulation patterns, the
separations between pedestrians and moving and
parked vehicles, and the arrangement of parking
areas in relation to buildings, structures and
uses shall be designed to maximize safety and
convenience and be compatible with neighboring
road systems, buildings, structures and uses."

21

As relevant in this appeal, plan policy 24 requires the

22

following:

23
24
25
26
27

"Site
access
will
not
cause
dangerous
intersections or traffic congestion, considering
the roadway capacity, existing and projected
traffic counts, speed limits and number of turning
movements."

28

The

record

includes

a

memorandum

from

the

county

29

transportation division staff explaining that the proposal

30

will

generate

less

traffic

than

would

a

conventional

practice. The required notice and hearing must be assured, either by the
code or by a condition of approval in the first stage decision.
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1

residential development permitted outright under the LR-5

2

zone. The memorandum explains that S.E. Ramona Street, the

3

street providing access to the subject property, currently

4

operates

with

5

continue

to

6

memorandum

7

safety," S.E. Ramona Street is not currently developed to

8

full county standards.

9

to state that the subject proposal will have a relatively

10

small impact on S.E. Ramona Street and upgrading of that

11

street

12

improvement district.

13

in

an
do

if

also

the

acceptable
the

of

proposal

explains

future

level

that

were

"[i]n

Record 259.

should

service

be

and

would

approved.

The

terms

of

overall

The memorandum goes on

accomplished

by

a

local

Based on this memorandum, the county adopted relatively

14

detailed

15

impacts of the proposal and concluding that the existing

16

transportation

17

Petitioners do not specifically attack those findings, but

18

rather

19

"overall safety."

20

Oregon City, 20 Or LUBA 470 (1991) and Benjamin v. City of

21

Ashland, 20 Or LUBA 265 (1990), as cases where this Board

22

has

23

adequately addressing traffic impacts on the livability of

24

the surrounding neighborhood.

25
26

findings

assert

remanded

addressing

system

the

the

serving

findings

expected

the

are

site

transportation

is

inadequate

adequate.

to

address

Petitioners also cite White v. City of

decisions

for

failure

to

adopt

findings

As respondent correctly notes, the above quoted plan
and

code

standards

do

not

impose
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an

"overall

safety"

1

standard.

Neither, for that matter, do the cases cited by

2

petitioners.

3

Benjamin v. City of Ashland, supra, involve code standards

4

that specifically imposed requirements that the impacts of

5

proposed development on the "character" and "livability" of

6

surrounding properties be evaluated.9

7

those cases lend any support to petitioners' argument that

8

an "overall safety" standard is imposed by the MCC or plan

9

policy 24.10

Both

White

v.

City

of

Oregon

City,

and

We fail to see how

10

Absent a challenge to the county's findings that is

11

more focused on the requirements imposed by the above quoted

12

plan and code standards, we conclude that the findings are

13

adequate and supported by substantial evidence.

14

The third assignment of error is denied.

15

The county's decision is remanded.

16

9 The standard in

White required that the decision be based on "the
suitability of the proposed development in relation to the character of the
area." The standard in Benjamin required "minimal impact on the livability
and appropriate development of abutting properties and the surrounding
neighborhood."
10 Moreover, we believe petitioners misread the significance of the
transportation staff's concern about S.E. Ramona Street.
The concern is
not that the street is now unsafe or will be rendered unsafe by the
proposed development, but rather that at some point in the future it will
need to be brought up to full county standards.
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