AGENDA
Phone: 541-682-5481
www.eugene-or.gov/406/hearings-official

Meeting Location:
Virtual Meeting (Via Zoom)

The Eugene Hearings Official welcomes your interest in these agenda items. In response to
COVID-19, the Permit and Information Center remains closed to the public at this time.
Information about online or other options for access and participation is available on the next
page of this agenda.
For the hearing impaired, assistive-listening devices or an interpreter can be provided with 72hour notice prior to the meeting. Spanish-language interpretation may also be provided with 72hour notice. These services may not be available during the meeting but may occur as a follow
up service. To arrange for these services, contact the Planning Division at 541-682-5675.

WEDNESDAY, March 2, 2022 – Public Hearing 5:00 pm
Hearing Official: Virginia Gustafson Lucker
I.

PUBLIC HEARING ON APPEAL: MAJ EUGENE POLK STREET (TIA 21-2/ARA 21-14)
Description: Traffic Impact Analysis and Adjustment Review (minor) for a proposed
convenience store with 8 fueling stations and a drive-through coffee business.
File Name (#): MAJ EUGENE POLK STREET (TIA 21-2/ARA 21-14)
Location: 710 Polk Street
Assessor’s Map / Tax Lot: 17-04-35-12 / 19100
Applicant’s Representatives: Janet Jones, Mackenzie
Lead City Staff: Mike McKerrow, Associate Planner
541-682-5288, MMckerrrow@eugene-or.gov
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PUBLIC HEARING FORMAT
1. Staff introduction/presentation
2. Public testimony from applicant.
3. Testimony from the public. Due to the virtual meeting platform, the order of speakers
will be based on order that persons request to speak (raise virtual hand), as opposed
to the order specified under EC 9.7625. For this reason, each person providing
comment will be asked to state whether they are in support, neutral, or in opposition
to the application.
4. Staff response to testimony.
5. Questions from Hearings Official.
6. Rebuttal testimony from applicant.
7. Closing of public hearing.
The Hearings Official will not make a decision at this hearing. The Eugene Code requires that a
written decision must be made within 15 days of close of the public comment period. To be
notified of the Hearings Official’s decision, state your name and address during the public
testimony portion of the public hearing or contact the lead City staff noted above. The decision
will also be posted at https://www.eugene-or.gov/406/Hearings-Official.

HOW TO ACCESS THE MEETING
To be able to participate in Public Comment join using one of the two following options:
1. Join on your computer, tablet or smartphone
Visit: https://zoom.us/j/89276163833
Sign up to speak by clicking once on the “raise hand” icon
2. Join on your phone
Dial one of the below numbers and enter the Webinar ID: 892 7616 3833
+1 833-548-0276 (Toll Free); or
+1 833-548-0282 (Toll Free); or
+1 877-853-5257 (Toll Free); or
+1 888-475-4499 (Toll Free);
For higher quality, dial a number based on your current location.
International numbers available: https://zoom.us/u/adOYOpL5aB
Sign up to speak by dialing *9 (Star-9)
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Atrium Building
99 West 10th Avenue
Eugene, Oregon 97401
Phone: 541-682-5377
Fax: 541-682-5572
www.eugene-or.gov/planning

Staff Report on Appeal
Date:

February 22, 2022

To:

Virginia Gustafson Lucker, Eugene Hearings Official

From:

Mike McKerrow, Associate Planner, City of Eugene Planning Division

Subject:

Appeal of the Planning Director’s Approval of a Traffic Impact Analysis and Minor
Adjustment Review for MAJ Eugene Polk Street (City Files: TIA 21-2 and ARA 21-14)
______________________________________________________________________________
ACTION REQUESTED
To hold a public hearing on March 2, 2022 on an appeal of the Eugene Planning Director’s decision
approving a Traffic Impact Analysis and Adjustment Review for a proposed commercial
development. The appellant, Jefferson Westside Neighbors, filed the appeal.
BACKGROUND
On January 28, 2022, the Planning Director approved a Traffic Impact Analysis (TIA) and minor
Adjustment Review (ARA) related to the proposed development of a 7-Eleven convenience market
with eight fueling stations and a coffee business with drive-through service. The subject site is
located on the southwest corner of the intersection of West 7 th Avenue and Polk Street (see
Attachment A for the vicinity map). Prior to redevelopment, the owner/developer is removing an
existing vacant structure on the approximately 0.92-acre site, previously used as a bank. The
development site is zoned S-C Chambers Special Area Zone – C-2 Community Commercial Subarea.
A site plan showing the development proposal is included as Attachment B.
The Planning Director’s decision includes a summary of the proposal along with findings that
address applicable criteria for the requested TIA and Adjustments. The Planning Director
concluded that all applicable standards and criteria were met and approved the TIA, and
conditionally approved the ARA application. A full copy of the Planning Director’s decision with
attachments is included as Attachment C.
On February 9, 2022, an appeal was filed by Ted Coopman, Jefferson Westside Neighbors Chair on
behalf of Jefferson Westside Neighbors. The appeal statement contains a summary of key dates
and events, followed by a list of errors related to the Planning Director’s decision (see Attachment
D). That list will be referenced as issues and are summarized in the following report.
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For ease of reference, the issues as the appellants assert have been kept in the same order as they
appear in the written appeal statement:
1. December 16, 2021 public notice did not meet statutory requirements.
2. Applicable development standards were ignored.
3. No citing of specific evidence that all TIA requirements were met.
4. Public Works referral comments referenced but not in the record.
5. Only conclusory statements provided for TIA General Application Requirements.
6. The evaluation does not ensure that needed facilities to accommodate traffic impacts will
be provided.
7. Missing elements of the TIA report were ignored.
8. Adjustment evaluation is flawed.
a. Adjustment #1 – The decision does not provide sufficient findings or quantitative
measures to approve an adjustment for a 7 th Avenue access within the minimum 250-foot
influence area from 7th Avenue and Polk Street.
b. Adjustment #2 – The decision does not provide proper analysis and findings to approve
the adjustment to the 200-foot major arterial access connection spacing along West 7 th
Avenue.
c. Adjustment #3 – The decision misconstrues and misapplies EC 9.8030(28)(a) regarding
the proposed access to the site from West 7 th Avenue.
d. Adjustment #4 – The decision approves an adjustment to the 50-foot internal stacking
area without proper analysis of the impacts.
9. Dismissal of Traffic Engineer Massoud Saberian’s analysis is not based on substantial
evidence.
10. Issues in previous testimony not specifically raised in Appeal Statement are issues.
Based on the arguments in the appeal statement, the appellant asserts that the Planning Director’s
decision should be reversed, and the applications denied.
In accordance with EC 9.7615, public notice of the March 2, 2022 appeal hearing was mailed on
February 10, 2022. A second notice was sent on February 14, 2022 to clarify that the March 2,
2022 meeting is a “de novo” hearing and allows additional issues and information to be added to
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the record. Since the original notice was sent, 5 pieces of testimony were received from 3
individuals. Testimony received as of the date of this staff report is included as an attachment for
ease of reference (see Attachment E).
Any additional testimony received after the publishing of this staff report will also be forwarded
directly and added to the record. Further background information on this appeal is included in the
full record of materials provided separately.
APPEAL PROCEDURES
Appeals of Planning Director decisions are subject to the provisions at EC 9.7600 through 9.7635.
The appeal hearing will follow the quasi-judicial procedures as required by EC 9.7625 and EC
9.7065-9.7095. The decision on these appeals will be based on whether the Planning Director
properly evaluated the request and made a decision consistent with applicable approval criteria
for the Traffic Impact Analysis at EC 9.8680 and the Adjustment Review at EC 9.8030. The decision
on this appeal will be made within 15 days from the close of the public record, unless the parties
agree otherwise. The Hearings Official may affirm, reverse, or modify the decision of the Planning
Director. Once made, the decision of the Hearings Official will be final at the local level. The
applicant granted two 60-day extensions. The first extension was on September 16, 2021 and the
second on December 1, 2021. Therefore, the final local decision on this appeal is required by April
23, 2022 to meet the statutory 120-day deadline.
Because the decision on both the TIA and the Adjustment Review is a “permit” as defined by ORS
227.160(2), in accordance with ORS 227.175(10), the appeal hearing shall be “de novo” (new
evidence and information may be submitted) and the presentation of testimony, arguments and
evidence is not limited to issues raised in the initial appeal statement.
APPEAL ISSUES AND STAFF RESPONSE:
To assist the decision-making process in determining whether to affirm, reverse, or modify the
Planning Director’s decision, staff has identified pertinent record information and considerations
below. The appeal issue topics are stated below in bold italics, followed by a summary of the
appellant’s relevant assertions, summaries of, or notations to, the relevant portions of the Planning
Director’s decision, and any additional comments relevant to the appeal.
Appeal Issue 1: December 16, 2021 public notice did not meet statutory requirements
Summary of Appellant’s Argument
The first section of the appeal statement contains numerous assertions that the December 16,
2021 public notice was deficient. The appellant’s first argument is that the Planning Director erred
by not having a complete application available on the public website throughout the December 16,
2021 public notice period, thus prejudicing Jefferson Westside Neighbors ability to comment
effectively. The statement asserts that staff modified the application information available to the
public during the comment period without a new public notice identifying what documents to rely
upon. It also asserts that staff failed to provide the public all relevant information in an accurate
form and in a timely way and claims the Court of Appeals holds that a person must not be
expected to check the record on a daily basis (they cite “Lovinger v. City of Eugene”). According to
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the appellant, all of these factors substantially reduced the time to prepare and submit testimony
by the deadline. Testimony from Sean Malone states that an appeal hearing is not a remedy to
procedural errors.
The appellant also asserts that the completeness review done in August, 2021, for the initial
application, is invalid since the new October 15, 2021 materials replaced the original application
and that there are substantial and legal differences between “supplemental” and that which
“replaces” and “supercedes.”
Planning Director’s Decision
The Planning Director addressed the appellant’s first argument on page 3 and 4 of the decision.
The Permit and information Center has been physically closed to the public due to the pandemic
since March of 2020. As a courtesy to the public, the transportation engineer seal page and
application pages were subsequently added to the on-line information to match the paper record.
The paper applications showed the state of ownership at the time the applications were submitted
on June 1, 2021. Since that time of original application, the developer has purchased the property.
In response to public testimony, the applicant provided revised applications showing past and
current ownership. Although ownership of the lot has no bearing on the approval criteria for the
two applications, this information was entered into the record and added to the on-line
information as a courtesy.
Regarding completeness review comments, the Director addressed completeness review on page
4. The application was reviewed and deemed complete on August 27, 2021. The applicant chose to
submit supplemental materials after that date in response to public testimony, as is their right.
The supplemental materials submitted on December 13, 2021, are not new applications. The
modified information was submitted as a convenience to community members as a version
control strategy to facilitate the new public comment period based on the most up-to-date
information. Informal “completeness review” for the December 13, 2021 information was
conducted by staff, also as a courtesy.
Additional Comments on Appeal
Once it became known that several pages of the applicant’s digital version of the application
materials on the City’s website did not match the paper official version, staff replaced the project
applications and traffic engineer seal page so an accurate version was easily available to the
public. Rather than diminishing the public’s ability to provide testimony, this approach ensured the
public had the correct information without the need to make an appointment to view the official
paper record at the Permit and Information Center. Since the office is closed to the general public,
this action provided the most effective and efficient way to provide the accurate information
under review.
The applicant has the right to modify their application in response to testimony. Informal
completeness review for the set of information submitted by the applicant on December 13, 2021,
was performed by Public Works staff on December 15, 2021, and is in the record.
The applicant’s attorney addresses the topics in Issue 1 in his statement on pages 1 through 4.
Staff concurs with his assessment (see attachment F), as further discussed below.
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He states in part, that ownership is irrelevant to the approval criteria, and the updated ownership
was mentioned in the written narrative submitted prior to December 16, 2021, so the updated
application form contained no new evidence supporting the application.
The appellant also misunderstands the procedural rules applicable to local land use proceedings,
and their reliance on “Lovinger v Eugene” is off point. The correct citation of “Lovinger v Eugene”
isTrautman v. City of Eugene, 280 Or. App. 752, 383 P.3d 420 (2016). In that case, the court held
that once a record is closed, the local government must give an individualized notice to the
participants if the local government decides to reopen the record. The Trautman/Lovinger case
says nothing about the local government’s responsibilities before the record is closed. Prior to
closing the record, any party can submit additional information at any time.
The appellant does not allege any defect in the public notice of the application or the appellant’s
right to comment on the application. Rather, the appellant alleges a defect in the City’s
“completeness” review, and they challenge the applicant’s ability to modify the project and submit
additional information in response to the appellant’s comments. The “completeness” review does
not bestow substantive rights on the appellant, as LUBA held in Blu Dutch LLC v. Jackson County.
The City’s “completeness” review is governed by ORS 227.178. Under subsection (1) of that
statute, the “completeness” review determines when the 120-day clock starts ticking. Under
subsection (3), the “completeness” review determines when an application is vested as to future
code changes.
Subsection (2) of ORS 227.178 authorizes the applicant to demand the City “deem” the application
to be complete despite the applicant’s refusal to provide some or all of the information the City
found to be missing. Thus, even in cases where information is missing, that does not prevent the
City from reviewing the application, or even approving it if the information needed to demonstrate
compliance with the approval criteria is subsequently provided, as LUBA held in Blu Dutch. There
is no provision in ORS 227.178 (or any other statute) providing any specific rights to the appellant
to demand that the application be made complete before the City conducts its review of the
application.
In any event, this hearing is a complete cure to any alleged defects the appellant asserts
happened during the staff review of the application. LUBA has long held that procedural errors
before a lower-level local decision maker provide no basis for reversal or remand at LUBA where
the errors are cured by denovo review by a higher-level local decision maker. Rouse v. Tillamook
County, 34 Or LUBA 530 (1998).
Appeal Issue 2: Applicable development standards were ignored
Summary of Appellant’s Argument
The second appeal issue raised is that the TIA requires a complete depiction of the structures on a
site plan that proposes a footprint, access, and alternative modes of travel to determine safety.
Specifically, the appellant is concerned with the eastern façade of the proposed convenience store
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providing articulation or pedestrian amenities required by the land use code.
Planning Director’s Decision
The Planning Director commented on page 4, that staff will ensure compliance with applicable
Street Facades standards at EC 9.3065(4)(a) during building permit review.
Additional Comments on Appeal
The applicant states in the general response letter on page 1 and 2, that none of the TIA approval
criteria (EC 9.8680) require demonstrating compliance with building façade standards (see
Attachment G). Per Administrative Order No. 58-02-02-F, section R-9.8650-F Traffic Impact
Analysis (TIA) - Report Requirements, building façade information is not required (see Attachment
H). Additionally, the TIA application form requirements list includes only site plan, street and
utility, street and public access way, and parking area requirements. Such requirements shall be
met at the time of building permit review.
Appeal Issue 3: No citing of specific evidence that all TIA requirements were met
Summary of Appellant’s Argument
The third appeal issue raised is related to the City’s Administrative Order No. 58-02-02-F which
establishes Administrative Rule R-9.8650 (see Attachment H). The appellant asserts that the
Planning Director only provided a broad statement that TIA reporting requirements at R-9.8650-F
are met but did not provide any evidence or address Mr. Conte’s testimony enumerating specific
missing or incomplete items.
Planning Director’s Decision
The Planning Director addressed the TIA requirements required by EC 9.8675 on page 7 of the
decision. Regarding EC 9.8675, General Application Requirements, the applicant has submitted a
Traffic Impact Analysis in conformance with the TIA standards and the supplemental scoping
memorandum. Traffic counts, trip generation, pass-by reductions, distribution and assignment
were all performed in accordance with project scoping and standard engineering practice. The
applicant’s engineer adequately described the existing transportation system and proposed
development impact on traffic. Projected trips were distributed and assigned to the transportation
network based upon existing patterns and professional judgement. A safety and crash summary
have also been provided. Queuing and level of service information is provided for the 2021
existing condition, 2023 pre- and post- development and 2028 post-development. The applicant
has not proposed any exceptions to the report content requirements for development that
generates fewer than 100 trips in any peak hour. Therefore, the general application requirements
are met.
Additional Comments on Appeal
Public works staff reviewed the application in detail to confirm that all requirements were met
(see Attachment I). For additional documentation, the applicant’s traffic engineer has provided an
8-page detailed analysis pointing to the location and page number where each requirement was
addressed in the TIA report (see Attachment J). All requirements have been met.
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Appeal Issue 4: Public Works referral comments referenced but not in the record
Summary of Appellant’s Argument
The fourth appeal issue finds fault that the decision mentions Public Works referral comments
without citing a specific document in the record. Also, that the referral documents do not appear
on the City’s website or in documents provided in staff’s email responses to Paul Conte’s
information requests.
Planning Director’s Decision
Referral comments from Public Works are referenced on page 4 of the decision. Public Works staff
provided comments on Traffic Engineer Massoud Saberian’s testimony enumerating 13
deficiencies in the TIA application. Applicable referral comments are incorporated into the
decision.
Additional Comments on Appeal
The Public Works referral comments were placed in the official paper record upon receipt by
Planning staff. The two documents, one each from Doug Singer and Michele Wilcox, are both
dated January 20, 2021 and are now available on the City’s website.
The applicant’s attorney states in part on page 4 of his letter, and staff concurs, that this is a
procedural argument that is fully cured by the de novo appeal hearing since the comments are in
the Planning Director decision, so the appellant can raise any substantive issues with the
comments in their appeal.
Further, the Public Works comments are set forth in the Planning Director decision, which itself is
substantial evidence the Hearing Official can rely on in reaching a decision on the appeal. Finally,
the source documents for these Public Works comments are in the record and are or will be
available on the City’s website more than seven days prior to the hearing.
Appeal Issue 5: Only conclusory statements provided for TIA General Application Requirements
Summary of Appellant’s Argument
The fifth appeal issue raised is similar to Issue 3. It states that the Director provided nothing but
conclusory statements of conformance with EC 9.8675. This land use code section is tied to the
City’s Administrative Order No. 58-02-02-F which establishes Administrative Rule R-9.8650,
including TIA application requirements at R-9.8650-F (see Attachment H).
Planning Director’s Decision
Please see summary under Appeal Issue 3 above.
Additional Comments on Appeal
It is unclear how this issue is substantially different then Issue 3. The appellant provides the text of
EC 9.8675 and the Director’s language addressing the code section. Public Works staff reviewed
the application in detail to confirm that all requirements were met. The applicant’s traffic engineer
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has also provided a detailed analysis of where each of the TIA requirements are located in the
application (see Attachment J).
Appeal Issue 6: The evaluation does not ensure that needed facilities to accommodate traffic
impacts will be provided
Summary of Appellant’s Argument
The sixth issue states that the application, and Director’s incomplete evaluation of it, do not
ensure that the development will provide the facilities necessary to accommodate the traffic
impact as required by EC 9.8650. This appeal issue includes six specific sub-issues:
a. The Director didn’t address future bike lanes between West 7 th Avenue and West 8th
Avenue along Polk Street. Appellant asserts there may be potential impacts with the
reconfigured access to the proposed development and the future bike lane.
b. Assertion that the Director agreed to a project scope that did not include the four-way
stop at West 8th Avenue and Polk Street, which could be impacted by the new
development.
c. The Director does not cite evidence in the December application documenting why
there is agreement with the applicant’s pass-by trip reduction.
d. The Director does not cite evidence in the December application documenting why
there is agreement with the applicant’s reduction for the previous use.
e. The Director asserts that the applicant’s engineer analyzed all intersections in the study
area but doesn’t address the insufficiency of the project scoping.
f. The Director did not address both requirements of EC 9.8680. The findings only state
that the traffic analysis demonstrates that the transportation system can accommodate
the traffic and will operate above the required minimum level of service.
Planning Director’s Decision
Regarding sub-issues a. and b., the Planning Director’s decision did not directly address these
issues.
Regarding sub-issue c., the Planning Director’s decision agrees with the applicant’s analysis of the
pass-by trips in the middle of page 7.
Regarding sub-issue d., the Planning Director’s decision agrees with the applicant’s analysis of the
reduction of the previous use on page 8.
Regarding sub-issue e., the Planning Director’s decision references the scoping topic in comments
2 and 6 on page 5, bottom of page 6, middle of page 7, and the bottom of page 8.
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Regarding sub-issue f., the appellant’s quote from the decision about mitigation measures is found
at the bottom of page 9. The decision states on page 7 that increased traffic resulting from the
development is not anticipated to contribute to problems in the area based upon accident rates,
traffic volumes or speeds that warrant action under the City’s traffic control program based on
documented pedestrian or bicycle safety concerns.
Additional Comments on Appeal
The applicant addresses Issue 6 in engineer Janet Jones’ response letter focusing on this issue (see
Attachment K) as well as the applicant’s attorney letter on page 6 (see Attachment F). Staff
concurs with the analysis they provide.
a. The City’s adopted Capital Improvement Program, Fiscal Years 2022-2027 (CIP) was
reviewed for scheduled transportation projects within the study area and none were
identified. The City’s Transportation System Plan (TSP) are improvements that are planned
long-range and are not typically funded and therefore may never occur. In any event, if
funded, there is no reason why striping would not address any issues with the bike lane
crossing a site access.
b. Review of impacts at the West 8th Avenue/Polk Street intersection were not required, per
R-9.8650-F.1. which states that the analysis must include all intersections which will be
impacted by 50 or more additional peak hour trips. The West 8 th Avenue/Polk Street
intersection was estimated to be impacted by fewer than 50 peak hour trips, as reviewed in
the scoping process, and was therefore not included in the study area.
c. The proposed pass-by trip reduction was originally scoped with City staff and approved, per
an email dated April 6, 2021 provided in Appendix B of the TIA. Additionally, City staff have
noted that formal review comments were provided by Public Works staff and are included
as part of the official record.
d. The proposed trip reduction for the previous bank was originally scoped with City staff and
approved, per an email dated April 6, 2021 provided in Appendix B of the TIA. The former
bank was in operation at the time of the 2018 counts which were adjusted accordingly for
2021 conditions and utilized in the TIA; therefore, removal of former bank trips from the
proposed project’s trip generation ensured that site traffic was not double counted.
e. As noted in the response above for 6b., the only intersections that are required for
analysis, per the City’s requirements, are those estimated to be impacted by 50 or more
peak hour trips. The proposed study area was documented in the TIA scoping letter
(Appendix B of the TIA) with trip assignment at nearby intersections. The City’s
confirmation of the study area was also documented in Appendix B of the TIA.
f. As the TIA noted, all study area intersections are projected to meet the City’s minimum
level of service standard of LOS E. The TIA did not state that inadequate queuing stack will
increase backups on West 7th Avenue, but rather that there are existing queuing
deficiencies on West 7th Avenue that are projected to worsen with future traffic growth.
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Additionally, the TIA provided recommendations of on-site mitigation strategies that are
intended to minimize the blocking of the driveway on West 7 th Avenue, thereby
maintaining safety.
Appeal Issue 7: Missing elements of the TIA report were ignored
Summary of Appellant’s Argument
The appellant again asserts the Director did not provide documentation of how it was determined
that all of the TIA requirements were met.
Planning Director’s Decision
Please see summary under Appeal Issue 3 above.
Additional Comments on Appeal
It is unclear how this Issue is substantially different than Issues 3 and 5. The appellant provides the
text of EC 9.8675 and the language in the Director’s decision addressing the code section. Public
Works staff reviewed the application in detail to confirm that all requirements were met. The
applicant’s traffic engineer has provided a detailed analysis of where each of the TIA requirements
are located in the application (see Attachment J.)
Appeal Issue 8: Adjustment evaluation is flawed
Summary of Appellant’s Argument
The appellant now turns attention to the Adjustment Review, with asserted errors organized into 4
sub-issues.
a. Adjustment Sub-Issue 1 – Assertion that analysis of the proposed West 7 th Avenue access
location and distance from the 250-foot intersection influence area is flawed. According to
the appellant, the Director failed to provide any quantitative measures to base an analysis
upon. The appellant states that current code at EC 7.420(2) provides direction on what
must happen for development proposals such as this one. The appellant asserts that an
access would not be needed if fewer or different types of developments were proposed for
the site. Also, they claim the Director failed to address the magnifying impact the
inadequate queuing stack will have on traffic issues. See Appeal Statement pages 9 and 10.
b. Adjustment Sub-Issue 2 – Assertion that analysis of proposed West 7 th Avenue access
location and distance from the 200-foot Major Arterial minimum spacing standard is
flawed. Appellant claims the Director did not provide rational, evidence-based findings
regarding the approval criteria. While the appellant agrees that both the 250-foot
intersection influence area standard and the 200-foot Major Arterial minimum spacing
standard on West 7th Avenue cannot be satisfied at the same time, two solutions are
proposed. One solution proposed is to not have an access on West 7 th Avenue and the
second is to provide a technical analysis of the optimal location.
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c. Adjustment Sub-Issue 3 – Assertion that the Director misconstrued the approval criteria
and did not provide reliable and substantial analysis as to the appropriateness of the
proposed location. Appellant claims that physical conditions do not preclude compliance
with EC 7.420 regarding West 7th Avenue and that compliance is possible by not having an
access on that street.
d. Adjustment Sub-Issue 4 – Assertion that the Director approved an extremely unsafe and
traffic-impeding queueing stack without any analysis of the impacts. Appellant states the
Director’s analysis does not provide a basis that Conditions of Approval would lessen the
impacts on West 7th Avenue. Appellant claims the Director proposes an ineffective
redirection only of vehicles exiting the coffee-shop drive-through lane and deals only with
conflicting cross-traffic, stating there is no adjusted analysis of the vehicles turning right
out of the coffee drive-through lane, who would likely exit the site onto Polk Street.
Planning Director’s Decision
The Planning Director addressed these Sub-Issues at the following locations in the decision.
Adjustment Sub-Issue 1 – Pages 10 through 13
Adjustment Sub-Issue 2 – Pages 11 through 13
Adjustment Sub-Issue 3 – Pages 10 through 13
Adjustment Sub-Issue 4 – Pages 14 and 15.
Additional Comments on Appeal
The appellant’s arguments in sub-issues 1, 2 and 4 match the corresponding numbered
adjustments. However, it appears sub-issue 3 is still focused on the West 7 th Avenue access
location rather than the proposed Polk Street access.
Public Works staff, Michele Wilcox, provided referral comments addressing the ARA-related
appeal statements. The applicant’s attorney also responds to the sub-issues in pages 6 through 11
of his letter (see Attachments L and F). Responses are addressed by sub-issues 1 through 3 (West
7th Avenue access) and sub-issue 4 (internal stacking).
Regarding sub-issues 1 through 3, there is not enough space to meet either the 250-foot access
spacing from the controlled intersection under EC 7.420(2)(a)(1) or the 200-foot access spacing
from the Stay Woke driveway under EC 7.420(2)(b), without an adjustment. Moving the access in
one direction to make it closer to compliance with one standard, makes it further from compliance
with the other standard. The fact that compliance is not possible due to existing physical
constraints is not contested by any of the parties. The appellant states “. . . we can see that the
separation standards . . . cannot both be satisfied at the same time.”
The spacing standards from a controlled intersection are among the access spacing standards set
forth in EC 7.420, which are specifically authorized to be adjusted under EC 9.6735(2), 9.6735(3)
and 9.8030(28). EC 9.6735(2) acknowledges that the applicable access spacing standards are set
forth in EC 7.420, and EC 9.6735(3) states that these spacing standards may be adjusted by showing
compliance with EC 9.8030(28). EC 9.6735(3) does not limit the right to seek an adjustment under
EC 9.8080(28) to specific subsections of EC 7.420.
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The adjustment criteria in EC 9.8030(28) allows an applicant to adjust the standard in EC 9.6735(2)
providing they demonstrate any of the four criteria. Approval criterion (a) only requires an
applicant to demonstrate that there are physical conditions that preclude compliance with EC
7.420.
Staff finds that the applicant’s proposed access connection location balances the competing needs
of the street system (a reduced but preserved intersection influence area balanced with the
distance between adjacent access connections) with the business needs of the applicant. As a
major arterial, West 7th Avenue has a much greater capacity for vehicles than Polk Street and
having access to the higher street classification will reduce the number of vehicles using Polk
Street. The appellant suggests that not having an access on West 7 th Avenue would be a desired
solution. However, the applicant has not chosen this option so it immaterial to the application.
Regarding sub-issue 4, the appellant may have misunderstood the proposed wayfinding
associated with the condition of approval. Signage will direct ingress traffic from West 7 th Avenue
to continue south past the coffee drive-through intersection in addition to signage directing
vehicles exiting the drive-through lane to turn right only (also south). Signage on the east side of
the northbound land will direct vehicles to turn right only onto West 7 th Avenue. With no vehicles
entering both lanes (north and south), in essence, the two lanes of travel will function as if there
is a median down the center. Thus, any stacking would likely occur at the entrance of the
dedicated coffee-drive through lane, near the south property line.
Moreover, there is not an expectation that the reduction in stacking will prevent queueing in the
street, any more than a 50-foot stacking area would. Instead, the expectation is whether the
proposed mitigations to provide an offset to the 15-foot reduction. Public Works determined that
the mitigations, with a few changes which were then conditioned, addressed the need by pulling
the two cars further into the site. The extent to which the applicant is developing the site is not
part of the criterion and therefore not relevant to the adjustment findings.
The appellant asserts that the staff findings are inadequate, but apart from disagreeing with the
conclusion, the appellant does not provide any explanation of why the findings are deficient. The
applicant provides detailed analysis on page 12 of their Traffic Impact Analysis & Adjustment
Review narrative.
The appellant fails to assert any reversible error with the applicant’s analysis, as modified by the
Planning Director’s decision. The appellant argues that vehicles wanting to turn left at the end of
the coffee drive through will have to turn right and use the Polk access instead, but the appellant
does not explain why that would be problematic. The appellant then contradicts himself by
arguing the West 7th Avenue access should be closed and the Polk Street access should be the
sole access to the site, which would direct all traffic to the Polk Street access.
Appeal Issue 9: Dismissal of Traffic Engineer Massoud Saberian’s analysis is not based on
substantial evidence
Summary of Appellant’s Argument
The ninth appeal issue concerns the opponent’s traffic engineer, Massoud Saberian’s, December
Staff Report on Appeal

MAJ Eugene Polk Street (TIA 21-2 and ARA 21-14)

Agenda Page No. 14 of 116

Page 12 of 18

30, 2022 testimony analyzing both the ARA and TIA applications. According this testimony, the
Director does not provide substantial evidence with the comments and that the comments are just
a repeat of Public Works staff comments. Numerous criticisms are provided regarding the ARA
application. In addition, 13 deficiencies in the TIA application are proffered, listing a Director error
for each.
Planning Director’s Decision
The Planning Director’s decision addresses the 13 comments related to the TIA on pages 4-6 and
provides findings on the ARA on pages 10-15 of the decision.
Additional Comments on Appeal
The applicant has submitted an ARA/TIA assessment letter (see Attachment M) responding to
Traffic Engineer Massoud Saberian’s critical testimony of the applications. The applicant’s attorney
also addresses the same testimony (see Attachment F). The testimony regarding the ARA
application will be discussed first, followed by the specific comments focused on the TIA.
Regarding the ARA application, it was prepared and submitted by a licensed Oregon Professional
Engineer Janet Tamayo Jones, as documented in a January 5, 2022 email from Janet Jones to
planner Mike McKerrow (see Attachment N). The adjustment review application requirements
noted above do not require a stamp and seal, as are required with the TIA, as specified under R9.8650-F.1 (see Attachment H).
The applicant acknowledges the site plan proposal does not conform to requirements of the
Eugene Code, therefore requiring an adjustment. Existing queuing deficiencies on West 7 th Avenue
only affect onsite stacking distances during the 15 busiest minutes of the day. The applicant
provided recommended mitigation strategies to minimize the impact of the proposed
development on these existing queuing West 7 th Avenue deficiencies (page 20 of the TIA and page
16 of the Adjustment narrative). The adjustment criteria do not have a specific threshold as to
what percentage of the standard should not be considered in the event of an adjustment. In any
event, the analysis did not show significant impacts with the proposed onsite mitigation.
The required 250-foot spacing standard from the centerline of Polk Street cannot be
accommodated as the entire site frontage is approximately 250 feet and the existing Stay Woke
driveway to the west of the proposed site access is an existing condition which cannot be changed.
Therefore, these physical constraints are existing physical conditions which preclude the 250-foot
spacing requirement along the West 7th Avenue frontage. Providing only one primary access to the
site via Polk Street would add more traffic onto a lower classification roadway, posing potential
safety concerns to the neighborhood.
The proposed on-site mitigation is intended to reduce the occurrence of vehicles blocking the
driveway. Historical crash data along West 7 th Avenue was reviewed for safety; there was no
indication in the historical crash reports that there were occurrences of pedestrian crashes at the
site driveway with the high trip-generating Wells Fargo bank ever, so pedestrian crashes are not
expected to occur with the proposed uses.
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The proposed site trips will have no significant impact on the EmX arrivals. Lane Transit District
schedules their transit service accordingly based on known traffic and congestion patterns. Existing
traffic counts suggest that West 7th Avenue is congested during peak times, and additional trips to
the subject site will not change how the EmX operates. As presented in Table 9 of the TIA, the preand post-development queues for the eastbound through-right turn lane at West 7 th Avenue/Polk
Street are projected to remain the same (250 feet during the AM and 275 feet during the PM),
thereby indicating the additional trips to the site will not have a significant impact on the queues
at the signal or the EmX station.
The proposed development has been conditioned to provide on-site mitigation (as recommended
in the TIA) including striped stop bars on site, as well signage reading “DO NOT BLOCK DRIVEWAY”.
These site improvements are anticipated to keep site traffic from blocking the driveway entrance
to the site from West 7th Avenue, thereby keeping the sidewalk clear for pedestrians and bicyclists
to continue on West 7th Avenue unimpeded.
The City does not have a standard for providing driveway access a specified distance from a transit
stop. The proposed development was conditioned to provide on-site mitigation strategies (as
recommended in the TIA) to maintain safety at the site access driveways and along West 7 th
Avenue and Polk Street. The crash data that was reviewed as part of the TIA did not indicate any
crash patterns related to pedestrians, bicyclists, or even vehicle turning movements at the existing
site driveway on West 7th Avenue, which is currently provided at a spacing which is substandard to
the City’s 250-foot spacing from Polk Street. The conditioned mitigation strategies are meant to
maintain safety at this location.
The trip generation from the proposed development is similar in number to a wide variety of
permitted uses in the zone. The proposed development does not generate several hundred trips,
but rather is estimated to generate 147 new AM trips and 116 new PM trips. These are trips that
are considered new to the site, as a large portion of site traffic is estimated to simply reroute from
West 7th Avenue and Polk Street, based on industry standard ITE data for pass-by trips. The
proposed new trips to the site are estimated to be lower during the PM peak hour than the former
Wells Fargo bank, meaning the impacts anticipated with the proposed development are estimated
to be less significant compared with the former bank.
The applicant responds to the TIA application comments by Massoud Saberian with the following:
1. The TIA dated December 6, 2021 and submitted on December 13, 2021 was signed and
stamped by Oregon Professional Engineer Janet Tamayo Jones. A few pages of the digital
copy uploaded by the City to the City’s website in connection with the TIA 21-2 application
was somehow corrupted, causing a blank cover page where the engineer’s stamp,
signature, and report date were provided. These pages were replaced with accurate
versions and this information is part of the official record at the City of Eugene office.
2. The traffic was scoped with City staff and it was confirmed with City staff that the TIA
would utilize 2018 pre-COVID traffic counts due to atypical conditions associated with the
ongoing COVID-19 pandemic. To account for growth in traffic that occurred between 2018
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and 2021, 2% annual growth for three (3) years was applied to 2018 traffic volumes to
estimate 2021 existing traffic volumes. Tube counts were collected in 2021 to verify that
2021 traffic was indeed lower than 2018 traffic, and to satisfy the City’s TIA requirements
of reviewing mid-day and Saturday traffic volumes, for which data was not available under
pre-COVID conditions.
The appellant argues that Comment 2 relating to traffic counts is conclusory, but the
appellant ignores the finding that due to the ongoing pandemic, current traffic counts
would not fully account for anticipated trips due to a higher number of people staying
home. Therefore, the City allowed the use of pre-pandemic traffic counts with
appropriate adjustment.
Mr. Conte’s engineer Massoud Saberian did not assert any valid basis to challenge the
adjustment procedure the applicant used to update the 2018 traffic counts to the
present.
3. The on-site circulation issues raised by Massoud Saberian are discussed in the response to
Issue 8 relating to the adjustments. Mitigation such as striped stop bars and signage
reading “DO NOT BLOCK DRIVEWAY” is proposed on site to minimize the occurrence of
vehicles blocking the driveway on West 7 th Avenue. If the fuel station is at capacity, it is
unlikely additional vehicles will enter the site.
4. Pass-by trip percentages were obtained from the Institute of Transportation Engineers’
(ITE) Trip Generation Handbook, 3rd Edition (not to be confused with the Trip Generation
Manual), which is the industry standard for determining pass-by trip percentages. The
City’s TIA standards do not go into the detail regarding pass-by trip percentages. However,
this was scoped with City staff prior to preparing the TIA. The specific reasons for the
selection of the pass-by trip percentages utilized in the TIA are provided in Appendix B of
the TIA. The appellant challenges the pass-by trips percentage but Massoud Saberian
providesno alternative calculation, nor do they provide any detailed comments explaining
why they believethe applicant’s pass-by trips percentage is incorrect.
5. During the scoping process with City staff, City staff indicated there had been no approved
developments since 2018 that would add background trips to the study area. Typically,
these in-process trips would come from specific land use approvals in the area. However,
an annual background growth of 2% over three (3) years was applied to the 2018 traffic
volumes to capture any growth in traffic for development in the overall area that may
have add trips to the study area between 2018 and 2021.
6. The historical 2018 traffic counts captured the former bank in operation. Not removing
these former bank trips on the adjacent roadway network would overestimate site trip
impacts on West 7th Avenue and Polk Street. The bank has been there for at least 44
years, since there is a 1977 aerial photo showing the bank in its current location and
configuration. Thus, the bank would have predated the requirement to provide a TIA and
its trips would be grandfathered into the system. The City properly found that it is
standard practice to only review new trips generated by a proposed development, so an
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offset for trips that were previously generated by prior bank use on-site is entirely
appropriate.
7. The issues raised by Massoud Saberian related to the ADA will be addressed at the
appropriate time during building permit review. The ADA is not a criterion for approval of a
TIA. However, while the proposed coffee shop will provide some indoor seating, the
primary business of the proposed coffee shop is not indoor coffee sales, but rather drivethrough coffee sales. The proposed coffee shop will provide a queue stacking area of 200
feet which is anticipated to accommodate approximately 10 vehicles. The proposed eight
(8) parking spaces meet the City’s minimum parking space requirements for this use. The
ADA space serving the coffee use is proposed closest to the building, as required by the
Americans with Disabilities Act and per code. To minimize the potential for vehicular and
pedestrian conflicts, a stop bar (which was proposed as mitigation) was conditioned at the
exit of the coffee shop drive through. This stop bar, in conjunction with the conditioned
sign reading “DO NOT BLOCK DRIVEWAY” is anticipated to discourage vehicles blocking
the driveway on West 7th Avenue, thereby reducing potential queuing conflicts with traffic
on West 7th Avenue.
8. The City’s TIA standards require that the “traffic study shall identify mitigation measures
to meet a minimum level of service and safety standards.” The City’s minimum Level of
Service (LOS) standards for City intersections outside the Eugene Downtown Traffic
Impact Analysis Exempt Area is LOS E. All study area intersections, including site
driveways, are projected to meet this LOS E standard. As for safety standards, the City
requires mitigation where historical crash patterns will be exacerbated by the proposed
development. While no historical crash patterns were found at the study area
intersections, mitigation was proposed to minimize the potential for vehicular conflicts
and maintain safety along the public roadways. Therefore, the proposal meets the code
and substantive requirements for safe and efficient access and circulation.
9. The current EmX BRT schedule was reviewed to determine the existing, scheduled stops at
these locations during peak times (provided in Appendix C of the TIA). These hourly bus
blockages were then factored into the intersection operations calculations to account for
the downstream blockage of buses anticipated. There is no additional information on Lane
Transit District’s website that suggests BRT stops will increase during peak hours by a
specific amount in the near future.
The appellant complains about potential impacts on the EmX route but provides no
detailed analysis of why they believe this development would trigger more significant
impacts on the EmX route than any other development in the area. The applicant
addressed the EmX route in their TIA and written adjustment narrative, and the Planning
Director decision properly found that the applicant’s analysis of this issue was reasonable.
10. No alternative access routes were suggested as remedy for disruption to the EmX BRT stop.
The TIA noted that during peak times when traffic on West 7 th Avenue may be queued
across the site driveway, drivers may choose to exit the site via the Polk Street alley access,
Staff Report on Appeal

MAJ Eugene Polk Street (TIA 21-2 and ARA 21-14)

Agenda Page No. 18 of 116

Page 16 of 18

providing an alternative route towards West 7 th Avenue, and particularly for traffic
continuing north on Polk Street.
11. The TIA acknowledged that the proposed stacking area on West 7 th Avenue is substandard
to the City’s 50-foot standard. However, the proposed site plan offers an alternative,
coupled with the proposed mitigation including striped stop bars at the eastbound and
westbound approaches just south of West 7 th Avenue and signs reading “DO NOT BLOCK
DRIVEWAY” adjacent to the proposed stop bars, that meets the City’s code and substantive
requirements for (and will provide) safe and efficient access and circulation to, from and
within the site.
12. This excerpt regarding the assumption that traffic is not blocked by standing queues on
West 7th Avenue is taken out of context, as the preceding sentence within the same
paragraph clearly states the queue expected under the busiest 15-minute periods of the
day is projected to be 75 feet. It is untrue that the “assumption” of no standing queues on
West 7th Avenue during other times of the day is unsubstantiated; hourly data suggesting
lower traffic volumes throughout the day (outside of peak times), where standing queues
would not be expected on West 7th Avenue, were provided in Appendix D of the TIA.
Additionally, the recommended stop bars and “DO NOT BLOCK DRIVEWAY” signs are
enforceable by the City as a Condition of Approval, and any vehicles violating the
directional signage and striping would be subject to enforcement under the traffic laws.
13. The walk-up ATM is no longer proposed and is not depicted in the plans submitted with
the ARA 21-014 and TIA 21-002 applications. The TIA incorrectly stated that a “drive-up
ATM” was proposed with site development.
Appeal Issue 10: Issues in previous testimony not specifically raised in Appeal Statement are
issues.
Summary of Appellant’s Argument
The appellant identifies testimony submitted to the Planning Director on December 30, 2021, from
Paul Conte, Traffic Engineer Massoud Saberian, and Attorney Sean Malone. The appellant states
that all issues raised in this testimony and not addressed in the Planning Director’s decision are
hereby identified as issues that are raised by reference.
Additional Comments on Appeal
The testimony from the three parties is already part of the record and was considered prior to the
Planning Director’s decision. The broad statement of incorporating each issue within the three
testimony documents with a total of 27 pages, which is not included in the appeal statement, does
not provide sufficient specificity to enable staff to respond with more analysis or detail. However,
most if not all the issues previously raised have been addressed. Issues in the Sean Malone letter
dated December 30, 2021 have been addressed in the response to Issue 1, above. Issues raised in
the Massoud Saberian memo dated December 30, 2021 are addressed in Issue 9, above. Issues
related to the Paul Conte letter dated December 30, 2021are also addressed in various sections
above.
Staff Report on Appeal
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RECOMMENDATION
Based on the information provided to date, all approval criteria for the two applications have been
met. Therefore, staff recommends that the Planning Director’s decision be affirmed.
Attachments
A. Vicinity Map
B. Site Plan
C. Planning Director’s Decision with Attachments
D. Appeal Statement
E. Public Testimony 2/10/21 – 2/22/22
F. Applicant Attorney Document
G. Applicant General Response Letter
H. Administrative Order 58-02-02-F
I. TIA Appeal Public Works Referral Comments – Doug Singer
J. Applicant Engineer Letter – TIA Requirements
K. Applicant Engineer Letter – Issue #6
L. ARA Appeal Public Works Referral Comments – Michele Wilcox
M. Applicant Engineer Letter – Assessment of Massoud Saberian Testimony
N. Janet Jones email – Engineer Submitted ARA
The full record to date is being provided to the Hearings Official, separately. Materials from the
application file, including application materials, site plans, public testimony, referrals, the Planning
Director’s decision and appeals may also be available on the City’s website as a courtesy, at:
https://pdd.eugene-or.gov/LandUse/ApplicationDetails?file=TIA-21-0002
To take preventative measures for community members and staff safety against the spread of
COVID-19, please contact Mike McKerrow, Associate Planner, about making an appointment to
review the official paper record materials at the Permit and Information Center.
FOR MORE INFORMATION:
Please contact Mike McKerrow, Associate Planner, City of Eugene Building and Permit Services
Division, by phone at: 541-682-5288 or via email at MMckerrow@eugene-or.gov
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The Atrium Building
99 West 10th Avenue, Eugene, Oregon 97401
Phone: 541.682.5377 | Fax: 541.682.5572
www.eugene-or.gov/planning

FINDINGS AND DECISION OF THE PLANNING DIRECTOR:
TRANSPORTATION IMPACT ANALYSIS AND ADJUSTMENT REVIEW APPROVAL
File Number (Name):
TIA 21-2 and ARA 21-14 – MAJ EUGENE POLK STREET
Applicant:
Mike Jenkins, MAJ Development
Applicant’s Representative:
Janet Jones, Mackenzie
Subject Property:
Address:
Assessor’s Map/Tax Lot:
Size:
Zoning:
Location:

710 Polk St.
17-04-36-12 / 19100
Approximately .92 acres
Chambers Special Area Zone – Community Commercial (C-2)
Subarea
The proposal is located on the southwest corner of the
intersection of West 7th Avenue and Polk Street

Relevant Dates:
Application submitted on June 1, 2021; application deemed complete on August 27, 2021;
decision granting approval issued on January 27, 2022
Lead City Staff:
Mike McKerrow, Associate Planner, Building and Permit Services Division, (541) 682-5288
Doug Singer, PE, Development Review Manager, Engineering Division, (541) 682-8460
Michele Wilcox, Engineering Permit Technician, Development Review Team, (541) 682-8486

Application Details
The applicant proposes constructing a 7-Eleven convenience market with eight fueling stations,
a coffee business with drive-through service and a walk-up automated teller machine at the
site. The single lot is located at the southwest corner of the West 7th Avenue and Polk Street
intersection. There are two existing access connections at the north property line abutting West
7th Avenue. Two access connections exist along the east property line abutting Polk Street as
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well. The owner/developer will remove an existing vacant structure, located at the northeast
portion of the lot, previously used as a bank with three drive-through lanes exiting onto Polk
Street. In addition to the existing bank drive-through exit, the other access on Polk Street abuts
the public West 7th alley at the south property line of the site. There are no obstructions along
the south property line abutting the alley, such as a fence. The applicant states that a lot south
of West 7th Alley, south of the project site, was previously owned by the bank and is now
owned by the developer. While the initial application showed a residential project there, the
applicant has clarified that no development is proposed for that lot south of the alley.
The applicant proposes to remove the two existing access connections abutting West 7th
Avenue and one new access connection to West 7th Avenue. The project would remove the
three existing bank drive-through lanes with access to Polk Street and expand the existing
access abutting the alley from about 8 feet in width to 21 feet in width. A site plan, access
spacing diagram and on-site mitigation plan for the proposed development can be seen in
Attachments A, B & C.
The volume of peak hour trips for the proposed use is calculated to be greater than 100, which
triggers the requirement for a Traffic Impact Analysis (TIA). Also, due to the location of existing
and proposed access points and the proposed internal circulation, the applicant has requested
an Adjustment Review (ARA) to modify four specific standards, per Eugene Code (EC) 9.6703
and EC 9.6735.
The Adjustment Review (Minor) is necessary for the following reasons. The proposed access
location along West 7th Avenue is within the 250-foot intersection influence area at West 7th
and Polk. The proposed access location along West 7th Avenue is closer to the Stay Woke coffee
business driveway (located west of the site) than the minimum 200-foot access connection
spacing requirement for Major Arterial streets including West 7th Avenue. The proposed
expansion of the access abutting the alley on Polk Street has less than a 50-foot offset from a
driveway across Polk Street used for a dwelling, and Cornbread Café waste removal. These
proposals do not comply with public access standards, per EC 7.420 but can be adjusted. The
final adjustment request is to the 50-foot internal vehicle stacking area at EC 9.6703 for the
new proposed access connection abutting West 7th Avenue.
The development site is on a corner and has frontage on West 7th Avenue to the north and Polk
Street to the east. Both streets are under City of Eugene jurisdiction. A Lane Transit District EmX
transit stop with bus shelter on West 7th Avenue abuts the northeast portion of the site.
The development site is approximately .92 acres in size and consists of one tax lot. It is zoned
Chambers Special Area Zone – C-2 Subarea and is designated on the Metro Plan diagram for
commercial uses. The site is currently developed with a vacant bank building with covered
drive-through lanes. This structure is proposed to be removed from the site in its entirety. The
site abuts a drive-through coffee business to the West, also zoned Chambers Special Area Zone
– C-2 Subarea. Other C-2 zoned properties exist across West 7th Avenue to the north of the site
and include a market, martial arts business and two legal nonconforming dwellings. Properties
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across Polk Street to the east are also zoned C-2 and include a café and dwelling at 745 Polk
Street. The properties to the south of West 7th Alley are all zoned R-3, Limited High-Density
Residential Zone and developed with residential uses. (See Attachment A - Site Plan)
Procedure, Public Notice, and Agency Referrals
Application Timeline
Application Submitted
Application Deemed Incomplete
Supplemental Material Submitted
Application Deemed Complete
Public Notice Sent
Modified Public Notice Sent
Applicant Requests 60 Day Extension
Supplemental Material Submitted
Applicant Requests 60 Day Extension
Supplemental Material Submitted
Public Notice Sent
Public Testimony Period Ends

June 1, 2021
July 1, 2021
July 21, 2021
August 27, 2021
August 31, 2021
September 2, 2021 (typographical error)
September 16, 2021
October 25,2021
December 1, 2021
December 13, 2021
December 16, 2021
December 30, 2021

Public notice of the Traffic Impact Analysis and Adjustment Review applications was provided in
accordance with Eugene Code requirements. In addition to the first public notice, a second was
sent to address a typographical error, and later a third, in response to revised application
materials submitted by the applicant following the initial comment period. This practice is not
uncommon when an applicant requests the ability to do so and provides additional opportunity
for public comment based on the revised application materials submitted. Staff received a
relatively large volume of public testimony during the comment period ending on September
16, 2021 at 5:00 p.m. as well as the comment period ending on December 30, 2021 at 5:00 p.m.
The testimony from all parties has been considered prior to this decision, which is summarized
in a staff response below.
Testimony was received stating concerns about the applications for the project. Since the
standards seeking adjustment through the ARA process are related to vehicle access points and
on-site queueing lanes, a licensed Oregon Professional Engineer specializing in traffic
engineering is the appropriate professional to prepare and submit the TIA and ARA
applications. The public notice sent clearly shows the location of the site with a small map and
includes the physical address. The Permit and information Center has been closed to the public
due to the pandemic since March of 2020. As a courtesy to the public, the transportation
engineer seal page and application pages were added to the on-line information to match the
paper record. The paper versions were filled out and showed the state of ownership at the time
the applications were submitted on June 1, 2021. Since that time of original application, the
developer has purchased the property to be developed. In response to public testimony, the
applicant provided revised applications showing past and current ownership. Although
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ownership of the lot has no bearing on the approval criteria for the two applications, this
information was entered into the record and added to the on-line information as a courtesy.
The application was deemed complete on August 27, 2021. The applicant chose to submit
supplemental materials after that date in response to public testimony, as is their right. The
supplemental materials submitted on December 13, 2021, are not new applications. The
modified information was submitted as a convenience to community members as a version
control strategy to facilitate the new public comment period based on the most up-to-date
information. Informal “completeness review” for the December 13, 2021 information was
conducted by staff, also as a courtesy.
On September 16, 2021, the applicant agreed to a longer time period for the 45-day decision
deadline as authorized by EC 9.7215, and the 120-day period under ORS 227.178(1), as
authorized by ORS 227.178(5) and EC 9.7020. The extension was for 60 days. A second similar
extension was requested by the applicant on December 1, 2021 for another 60 days.
Many community members stated that staff should not allow the proposed development due
to increased traffic and similar uses in close proximity (convenience stores, fueling stations and
coffee business). However, the proposed uses are all permitted outright in the Chambers
Special Area Zone - C-2 Subarea. Also, it was stated that the proposed uses don’t align with the
goals of Eugene’s Climate Recovery Ordinance or Vision Zero Action Plan. Neither of these, nor
any similar documents, can be used as approval criteria for the applications based on the
current land use code language.
Paul Conte provided the most numerous and diverse testimony. He raised many concerns,
including some of the topics above. In addition, he stated concern that development standards
such as Street Facades at EC 9.3065(4)(a) would not be met. Staff will determine compliance
with this standard and all other applicable development standards through the building permit
application review process which has been initiated but not completed.
Mr. Conte, Massoud Saberian PE, on behalf of Mr. Conte and attorney Sean Malone on behalf
of Mr. Conte, all provide additional opinions and testimony on a variety of topics. Regarding Mr.
Conte’s and traffic engineer Massoud Saberian’s comments about the TIA Report Requirements
per R-9.8650-F, the applicant did not request an exemption for any of the required information.
The applicant has stated, and Public Works staff has confirmed that all TIA reporting
requirements have been met. Referral comments from Public Works staff also provide the
following responses to Mr. Saberian’s December 30, 2021, testimony (on pages 3 – 6),
suggesting 13 deficiencies in the applicant’s TIA Report:
Comment 1.
The appropriate Professional Engineer stamp and seal is provided in the paper record for both
the TIA and ARA applications.
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Comment 2.
The use of 2018 traffic volume data adjusted for current and future traffic volumes follows
standard engineering practices. Public Works staff concurred with the applicant’s engineer in
the use of the 2018 in the TIA scoping review. Public Works staff concur with the conclusion
that current 2020 or 2021 traffic data would not represent normal conditions due to the
ongoing pandemic. The applicant’s engineer has used the most recent applicable data and
adjusted the data in a reasonable manner.
Comment 3.
Onsite circulation, storage and access management are being addressed in a separate
Adjustment Review.
Comment 4.
The applicant’s engineer has provided Pass-by Trip information from the Trip Generation
Handbook for AM and PM peak hours. Engineering judgement, though subjective, is an
important part to traffic analysis. Public Works staff concur that the applicant’s engineer has
used the data and Trip Generation Handbook information establish an appropriate estimate of
the Pass-By Trip Distribution.
Comment 5.
No significant development in the vicinity of the proposed development would add in-process
trips. The applicant’s engineer has adjusted the 2018 traffic data to current trips based on
standard practices. Public Works staff concur that the applicant has provided sufficient
information to establish the data.
Comment 6.
Trip reduction for current or previous use is standard practice for determining previous use
compared to proposed use. Example: If the property was still being used as bank, how do the
trips associated with the bank compare to the trips associated with the proposed development.
Providing data to demonstrate the net trip difference from the current/previous use from the
proposed use is important to estimate future traffic impacts. Public Works staff concurred with
reducing trip generation based on the existing bank use in the scoping review.
Comment 7.
The items listed in this comment are not related to the TIA. These items are related to building
permits and/or access management. The building permit review process will analyze applicable
standards at that time.
Comment 8.
Access connections and on-site circulation are being addressed through an Adjustment Review
process. The development proposed less access connections than are currently used for the site
and in locations that are appropriate for the site and the adjacent roadways. For the purposes
of the TIA, all proposed accesses are unrestricted.
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Comments 9 and 10.
The West Eugene EmX route runs mostly through the commercial business corridor with many
similar businesses to the proposed development without major disruptions in service due to
access connections. The applicant has made reasonable assumptions regarding the EmX.
Comment 11.
Onsite circulation and storage are being addressed in the Adjustment Review process. Onsite
circulation and storage are not commented on in the TIA review.
Comment 12.
This comment is not relevant to the TIA. These issues are being addressed in the Adjustment
Review.
Comment 13.
The walk-up ATM is an on-site item not related to the TIA review. This is relevant to a building
permit process. The building permit review process will analyze applicable standards at that
time.
Referral comments were also received from the Public Works Department. To the extent that
the substantive issues are relevant to the approval criteria they are addressed in the following
staff evaluation. The written referrals are also included in the application file for reference.

Evaluation
This request is subject to the Type II land use application procedures, which are primarily
addressed at Eugene Code (EC) 9.7200-9.7230. The following evaluation also addresses details
of the proposal in the context of compliance with the applicable approval criteria and related
standards.
In accordance with EC 9.8680 and EC 9.8030, the Planning Director shall approve, conditionally
approve, or deny the TIA and ARA applications based on compliance with the listed approval
criteria. Applicable code sections and applicable approval criteria are provided below (in
bolded text), including findings addressing compliance with each.

Traffic Impact Analysis Review
Per EC 9.8670(1), a TIA review is required when a development will generate 100 or more
vehicle trips during any peak hour. The applicant’s engineer prepared a traffic study in
accordance with the scoping memorandum, the requirements of EC 9.8675 and industry best
practices. The proposed development is projected to generate 344 AM peak hour trips and 289
PM peak hour trips at build out. Trip generation estimates were prepared using the most recent
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edition of the Institute of Transportation Engineer’s (ITE) Trip Generation Manual. The
proposed AM peak hour and PM peak hour trip generation exceeds the 100-trip threshold
established by EC 9.8670(1). Therefore, a Traffic Impact Analysis Review is required.
Regarding EC 9.8670(2)-(4), the City has not received traffic calming requests in the vicinity of
the proposed development. Staff review has determined that an existing condition would not
warrant action under the traffic calming program. Increased traffic resulting from the
development is not anticipated to contribute to problems in the area based upon accident
rates, traffic volumes or speeds that warrant action under the City’s traffic control program
based on documented pedestrian or bicycle safety concerns. The City has not performed or
reviewed traffic engineering analyses that indicate substandard levels of service in the vicinity
of the development. The proposed development does not abut any street in the jurisdiction of
Lane County.
Regarding EC 9.8675, General Application Requirements, the applicant has submitted a Traffic
Impact Analysis in conformance with the standards for Traffic Impact Analysis and the
supplemental scoping memorandum. Traffic counts, trip generation, pass-by reductions,
distribution and assignment were all performed in accordance with project scoping and
standard engineering practice. The applicant’s engineer adequately described the existing
transportation system and proposed development impact on traffic. Projected trips were
distributed and assigned to the transportation network based upon existing patterns and
professional judgement. A safety and crash summary have also been provided. Queuing and
level of service information is provided for the 2021 existing condition, 2023 pre- and postdevelopment and 2028 post-development. The applicant has not proposed any exceptions to
the report content requirements for development that generates less than 100 trips in any peak
hour. Therefore, the general application requirements are met.
EC 9.8680 – Traffic Impact Analysis - Approval Criteria
(1) Traffic control devices and public or private improvements as necessary to achieve
the purposes listed in this section will be implemented. These improvements may
include, but are not limited to, street and intersection improvements, sidewalks,
bike lanes, traffic control signs and signals, parking regulation, driveway location,
and street lighting.
. . .
EC 9.8650 - Purpose of Traffic Impact Analysis Review
The purpose of Traffic Impact Analysis Review is to ensure that developments which
will generate a significant amount of traffic, cause an increase in traffic that will
contribute to traffic problems in the area, or result in levels of service of the roadway
system in the vicinity of the development that do not meet adopted level of service
standards provide the facilities necessary to accommodate the traffic impact of the
proposed development. In addition, any Traffic Impact Analysis Review addressing
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streets in the jurisdiction of Lane County is also designed to ensure that cross sectional
elements of streets, such as the wearing coarse or pavement, base material, soils, or
storm water structures (bridges or culverts) have the adequate capacity to
accommodate developments that utilize vehicles of heavy weight and associated
vehicle traffic as part of their activity.
The proposed development is served by an existing system of public streets and alleys. West 7th
Avenue is under City of Eugene jurisdiction and is classified as a major arterial roadway. It is
also Oregon state route 126 and US Highway 99 that was previously transferred to the City of
Eugene through an agreement with the Oregon Department of Transportation (ODOT). West 7th
Avenue is currently developed as the east bound couplet with West 6th Avenue. West 7th
Avenue is developed with four travel lanes, sidewalks, curb and gutter, drainage controls, street
trees and streetlights. Lane Transit District operates the West Eugene Emerald Express (EmX)
Bus Rapid Transit line on West 7th Avenue and West 6th Avenue. EmX operates in mixed traffic
adjacent to the development site. An EmX station is located along the northerly frontage of the
development site.
Polk Street is under City of Eugene jurisdiction and is classified as a major collector roadway.
Polk Street is currently developed with two travel lanes, on street parking, sidewalks, curb and
gutter, drainage controls, street trees and streetlights. West 7th Alley is under City of Eugene
jurisdiction and is improved with a paved surface and drainage control.
The property currently has two driveways onto West 7th Avenue, and the development
proposes to consolidate access to a single driveway onto West 7th Avenue. The property
currently has two access connections at Polk Street, and the development proposes to
consolidate to one access onto Polk Street. The property is currently configured with access to
the West 7th Alley along the south property line and will continue to use this access. There is
currently no reciprocal access to and from adjacent property, and the current proposal will
continue to take access from the adjacent public roadways. A review of the proposed access
locations in accordance with City of Eugene access management standards and related
Adjustment Review approval criteria is provided following the TIA evaluation. For the purposes
of the TIA, all proposed accesses are unrestricted.
The applicant’s engineer provided a TIA that includes traffic counts, trip generation, pass-by
reassignment/reduction, distribution and assignment. The analysis was performed in
accordance with project scoping, Institute of Transportation Engineers (ITE) standards and
industry practices. The TIA states that the proposed uses are estimated to generate 337 AM
peak hour, 286 PM peak hour, and 4,138 daily trips. The Institute of Transportation Engineers
(ITE) methodology was used to estimate trip generation. The applicant has calculated
appropriate pass-by trips. After reduction for pass-by trips, the TIA states the proposed uses are
estimated to generate 147 AM peak hour, 116 PM peak hour, and 1,742 primary daily trips, or
new trips to the site. The traffic study has properly accounted for the redirection of pass-by
trips to and from the existing roadways. Gas stations, convenience stores and coffee shops with
drive throughs have substantial pass-by reductions, therefore a significant reduction in site
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generated trips is expected. Public Works staff concurs with the proposed pass-by trip
reduction. The pass-by trips are then routed to and from the adjacent roadways and the study
area intersections are then analyzed to determine the net impact of new trips in addition to
redirection of existing vehicle trips.
The site is currently developed with an existing building with drive through lanes previously
used as a bank. The site was generating trips during the traffic counts. The traffic study included
reductions in trips for existing uses using the ITE Trip Generation Manual and industry practices.
The trips are already present and accounted for with the background traffic. The reduction
essentially creates a baseline for the site as if there were no existing uses. The estimated counts
for the proposed development are added to the baseline and analyzed for the net impact to the
transportation system. This is consistent with ITE best practice. Public Works staff concurs with
the applicant to include a reduction for the previous use.
The applicant’s engineer analyzed all intersections within the study area. All intersections are
expected to operate within acceptable peak hour Levels of Service (LOS) during the opening
year. The intersection of West 6th Avenue at Polk Street was found to operate at a LOS C during
the AM peak hour for the existing 2021 and 2023 and 2028 post-development conditions. The
intersection of West 6th Avenue at Polk Street was found to operate at a LOS D during PM peak
hour for both the existing 2021 and 2023 post-development conditions and drop to LOS E in
2028. The intersection of West 7th Avenue at Polk Street was found to operate at a LOS A during
AM peak hour for the existing 2021 condition and LOS B for the 2023 and 2028 postdevelopment conditions. The intersection of West 7th Avenue at Polk Street was found to
operate at a LOS B during PM peak hour for the existing 2021 and proposed 2023 and 2028
post-development conditions. The City of Eugene has adopted a minimum standard Level of
Service E, at all intersections outside of the downtown area. The development is located
outside of the downtown area. The intersections currently operate above the minimum
mobility standard and are projected to continue operating above the minimum mobility
standard with the proposed development. The applicant has not proposed any changes or
mitigations to the intersections or streets.
The applicant provided a safety analysis and crash history from the most recent five years of
crash data. All study intersections were found to have average crash rates less than 1.0 Crashes
per Million Vehicles Entering (CMVE). A crash rate of 1.0 CMEV or over may be indicative of
design deficiencies and typically warrants further investigation for additional safety mitigation
measures. The average crash rate was also beneath the critical crash rate as calculated by the
Highway Safety Manual (HSM) methodology. No further investigation or analysis is warranted.
The development will not contribute to traffic problems in the area as demonstrated by the TIA.
The development will result in levels of service of the roadway system in the vicinity of the
development that meet adopted level of service standards. The TIA has not identified
mitigation measures necessary to accommodate the proposed development. The development
is not required to provide mitigation measures as the traffic analysis has demonstrated the
transportation system can accommodate the traffic and will operate above the required
minimum level of service.
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Based on these findings, this criterion is satisfied.
EC 9.8680(2) Public improvements shall be designed and constructed to the standards
specified in EC 9.6505 Improvements - Specifications. The requirement of
improvements based on a traffic impact analysis does not negate the ability of the city
traffic engineer to require improvements by other means specified in this code or
rules or regulations adopted thereunder.
The applicant’s findings indicate no need to provide public improvements and Public Works
staff is not recommending any required mitigations to satisfy the standard in EC 9.8680(2).
EC 9.8680(3) In addition to the above criteria, if the Traffic Impact Analysis Review was
required based on EC 9.8670(4), the improvements shall also address the structural
capacity of the street in the County’s jurisdiction...
This criterion does not apply because the development does not abut transportation facilities
under the jurisdiction of Lane County.
EC 9.8680(4) In addition to the above criteria, if the development is located within the
S-WS Walnut Station Special Area Zone…
This criterion does not apply because the development is not located within the S-WS Walnut
Station Special Area Zone.

Adjustment Review Evaluation
The applicant has requested four adjustments to the following standards:
1. EC 7.420(2)(a)1 – Access connection within 250-foot influence area (West 7th Avenue)
2. EC 7.420(2)(b) – 200-foot Major Arterial access connection spacing (West 7th Avenue)
3. EC 7.420(2)(e) – 50-foot offset for access connection (Polk Street)
4. EC 9.6703(3)(a) – 50-foot internal stacking area (abutting West 7th Avenue)
Adjustment #1: EC 7.420(2)(a)1
EC 9.6735(2) requires access from a public street to be in accordance with EC 7.420 Access
Connections. The proposed development does not comply with EC 7.420(2)(a)1, because the
access location on West 7th Avenue is within the 250-foot intersection influence area for a
Major Arterial. Per 9.6735(3), an adjustment may be requested if it is consistent with the
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Adjustment Review criteria in EC 9.8030(28). An evaluation of the applicable standards and
approval criteria are provided below. (See Attachment B - Access Spacing Diagram)
Adjustment #2: EC 7.420(2)(b)
EC 9.6735(2) requires access from a public street to be in accordance with EC 7.420 Access
Connections. The proposed development does not comply with EC 7.420(2)(b), because the
proposed access location on West 7th Avenue is within the Major Arterial 200-foot minimum
spacing standard for an existing driveway to the west. The project qualifies for a 50 percent
reduction to this access connection spacing requirement per EC 7.420(2)(c)1. However, the
applicant’s design requires a reduction larger than 50 percent. Per EC 9.6735(3), an adjustment
may be requested if it is consistent with the Adjustment Review criteria in EC 9.8030(28). An
evaluation of the applicable standards and approval criteria are provided below.
Adjustment #3: EC 7.420(2)(e)
EC 9.6735(2) requires access from a public street to be in accordance with EC 7.420 Access
Connections. The proposed development does not comply with EC 7.420(2)(e), because the
proposed access location on Polk Street does not have a minimum 50-foot offset to the
driveway on the east side of Polk Street used for a single family dwelling and cafe garbage
service. Per 9.6735(3), an adjustment may be requested if it is consistent with the Adjustment
Review criteria in EC 9.8030(28). An evaluation of the applicable standards and approval criteria
for Adjustments #1-3 are provided below.
EC 7.420(2) - Access Connections to Arterial and Major Collector Streets. In addition to
the standards set forth in this EC 7.420(1), access connections to arterial and major
collector streets shall be located in accordance with the following standards.
(a) Except when an existing lot or parcel is located entirely within the intersection
influence area, no access connection to an arterial or major collector street
shall be located within the intersection influence area. If an existing lot or
parcel is located entirely within the intersection influence area, an access
connection, of minimum width, onto an arterial or major collector street will
be permitted provided the access connection is located along the property line
furthest from the intersection.
1. Influence areas of controlled intersections shall be based on the street
classification as set out in the chart below. The influence area for the
primary street shall be measured from the centerline of the secondary
street: the influence area for the secondary street shall be measured
from the centerline of the primary street. If the intersecting streets
have the same street classification, both streets are considered
primary streets.

Agenda Page No. 33 of 116

. . .
(b) Access connections shall be spaced based on the street classification as set out
in the chart below. The spacing area shall be measured from the edge of one
access connection to the leading edge of another access connection.

. . .
(e) Unrestricted access connections shall be aligned with connections across the
street or have a minimum 50-foot offset so that opposing turns from the access
connection and from a center turn lane can be executed in front of one
another.
EC 9.6735 - Public Access Required
. . .
(2) Access from a public street to a development site shall be located in accordance
with EC 7.420 Access Connections – Location. If a development will increase the
development site’s peak hour trip generation by less than 50% and will generate
less than 20 additional peak hour trips, the development site’s existing access
connections are exempt from this standard.
(3) The standard at (2) may be adjusted if consistent with the criteria of EC 9.8030(28).
EC 9.8030(28) - Public Access Required. The public access requirement of 9.6735(2)
may be adjusted if the site developer demonstrates any of the following:
(a) Physical conditions preclude compliance with EC 7.420. Such conditions may
include, but are not limited to, topography, trees, existing buildings or other
existing development on the subject property or adjacent property.
(b) The proposed adjustments to the standards will provide safe ingress and egress
to the development site, will not negatively impact the efficiency of the public
right-of-way, and will not result in a hazard to the bicycle, pedestrian or
vehicular traffic using the right-of-way.
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(c) The proposed development will not impact one or more of the existing access
connections to the development site. Impact to an existing access connection
includes, but is not limited to, increasing the number of vehicles, either directly
or indirectly, that will utilize an existing access connection for ingress or egress
to the development site.
(d) Compliance with EC 7.420(1)(c) will result in traffic patterns inconsistent with
the character of the property located within a quarter mile radius of the
development site or will increase the number of vehicular trips using the street
with the lower classification above the typical daily trip range for that street’s
classification.
In accordance with EC 9.6735(3), the applicant has submitted three adjustment requests
pursuant to EC 9.8030(28). The applicant has submitted evidence that the proposed
development complies with criterion EC 9.8030(28)(a).
The development site has frontage and access connections on both West 7th Avenue and Polk
Street. This site is unable to meet the clear and objective standards in EC 7.420 for an access
connection onto either West 7th Avenue or Polk Street due to existing physical conditions. This
is the case for many sites in the City and is one of the reasons why adjustments are provided in
this code.
Regarding Adjustment #1, the north property line of the subject site is just over 250 feet in
length. Therefore, almost the entire frontage along West 7th Avenue is within the 250-foot
intersection influence area, measured from the centerline of Polk Street. In analyzing options
for access to the site from West 7th Avenue, the applicant considered several factors. The
applicant plans to reduce the number of access points on West 7th Avenue from two to one.
The proposed location provides a reasonable distance (90 feet) from the driveway at the Stay
Woke coffee business to the west to minimize possible vehicular conflicts.
Regarding Adjustment #2, the existing physical conditions prevent compliance with the 200foot spacing requirement from existing adjacent driveways. Beginning from the leading edge of
the existing access connection for the adjacent Stay Woke coffee business to the west, the 200foot distance would put the access not only within the 250-foot intersection influence area
discussed above, but right at the existing EmX bus shelter. This is clearly not a viable location
and therefore an adjustment request is needed.
Regarding Adjustment #3, to simplify circulation along Polk Street, the applicant will eliminate a
three-lane exit driveway previously used for the bank. The current access abutting West 7th
Alley will be widened from approximately 8 feet to 21 feet. A minimum of 20 feet on private
property is needed to comply with EC 9.6420(5)(a) Loading and Service Drives. The two-way
driveway abutting the north edge of the alley is needed to ensure that multiple vehicles leaving
the development and entering Polk Street will not prevent the residents at 756 Polk Street from
being able to access their lot which abuts the alley to the south. The private property ingress
and egress will also allow alley access for drivers not visiting the abutting commercial or
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residential sites. To ensure that the required vehicular access is provided in compliance with
City standards, the following condition is required:
•

The combined ingress and egress lanes abutting Polk Street shall be a minimum of 20
feet wide per EC 9.6420(5)(a) and EC 7.410(5). The lanes shall be located fully on private
property north of the public alley. The two lanes shall be provided until reaching the
entrance to the coffee business drive-through lane.

Physical conditions also preclude compliance with two competing access standards for Polk
Street. The 150-foot intersection influence area along Polk Street ends 44 feet from the south
property line of the subject site. To align the proposed access with the driveway serving the
residence at 745 Polk Street would require being within the proposed 150-foot intersection
influence area. It is not possible to provide the 50-foot offset since that would put the access
south of the subject site. It is not possible to comply with both standards, hence the adjustment
request.
While some of the applicant’s reasoning for the location of the proposed accesses are included
in the findings, the only approval criterion needed to be satisfied is EC 9.8030(28)(a). Staff
confirms that physical conditions preclude compliance with EC 7.420 for the three adjustments
above.
Based on these findings, and with the condition of approval noted above, the approval criterion
at EC 9.8030(3)(a) is met for Adjustments #1-3.
Adjustment #4: EC 9.6703(3)(a)
The applicant has also requested an adjustment to EC 9.6703(3)(a) which requires a minimum
50-foot internal vehicle stacking area abutting a street. Based on the design for a proposed
coffee business building and drive-through lane, the applicant proposes a 15-foot reduction to
the standard. The desired 35-foot internal vehicle stacking area abuts West 7th Avenue. Per EC
9.6703(4), an adjustment may be requested to the standard at EC 9.6703(3)(a) if it is consistent
with the Adjustment Review criteria in EC 9.8030(27). An evaluation of the applicable standards
and approval criteria are provided below.
EC 9.6703(3) Development sites that will generate 100 or more peak hour vehicular
trips in any peak hour per the Institute of Transportation Engineer’s Trip Generation
shall comply with all of the following:
. . .
(3) Development sites that will generate 100 or more peak hour vehicular trips in
aany peak hour per the Institute of Transportation Engineer’s Trip Generation shall
comply with all of the following:
(a) All driveways shall have a minimum 50-foot internal vehicle stacking area.
The internal vehicle stacking area is measured from the back of the sidewalk to
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centerline of the first internal circulation driveway or parking aisle, and is
designed to queue vehicles exiting the development site and to prevent
vehicles entering the development site from blocking the flow of traffic on the
public street or causing unsafe conflicts with the on-site circulation.
. . .
EC 9.8030(27) Driveways and Internal Circulation. The driveway requirement of
EC 9.6703(3)(a) may be adjusted if the site developer demonstrates with an
Alternative Traffic Safety Study that a shorter driveway stacking area will provide safe
ingress and egress to the development site, will not negatively impact the efficiency of
the public right-of-way, and will not result in a hazard to the bicycle, pedestrian or
vehicular traffic using the right-of-way.
The 50-foot requirement at EC 9.6703(3) is intended to create a ‘safe harbor’ area for two
typical vehicles, in which vehicle conflicts are minimized. The adjustment criterion requires the
applicant to demonstrate that providing a shorter stacking area will not have a more
deleterious effect to those using the public right-of-way than would the 50-foot area. The
applicant proposes mitigation of possible effects of the shortened stacking area by providing
way-finding measures, as seen on the “Proposed On-site Mitigation” plan provided with their
application materials. These measures include through and right-turn arrows on the ground at
the entrance point, as well as stop bars and “DO NOT BLOCK DRIVEWAY” signs at both the
internal intersecting circulation drives on the site. In addition, a “DO NOT BLOCK DRIVEWAY”
sign is proposed in the public right-of-way. (See Attachment C - On-Site Mitigation)
Public Works staff agrees with the intent of the proposed mitigations. However, the proposed
private “DO NOT BLOCK DRIVEWAY” sign is not allowed in the public right-of-way. In addition to
the applicant’s proposed mitigation signage discussed above, the following additional signage
will enhance the proposed on-site circulation patterns to give the additional protection needed
during peak hour traffic. The applicant will be required to place an additional through arrow
near the coffee drive-through exit intersection to direct ingress traffic to continue in a southerly
direction. The applicant will also be required to add a right-turn arrow and “ONLY” at the
proposed eastern stop bar to prevent this internal driveway from creating a left-turn conflict
with the West 7th Avenue ingress (south bound) lane.
To ensure compliance with this requirement, the following condition is provided:
•

The applicant shall submit updated plans subject to building permit review and
approval, showing the two required stop bars, two through arrows, two right-turn
arrows, and two “DO NOT BLOCK DRIVEWAY” signs at both the internal intersecting
circulation drives and “ONLY” as indicated on the attached diagram. (See
Attachment D –Mitigation Required

Based on these findings, and with the condition of approval noted above, the criterion at EC
9.8030(27) is met.
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Decision
Based on the available information and evidence, and based on the preceding findings of
compliance with applicable approval criteria and standards, the Traffic Impact Analysis and
Adjustment Review are APPROVED with the following conditions:
1) The combined ingress and egress lanes abutting Polk Street shall be a minimum of 20
feet wide per EC 9.6420(5)(a) and EC 7.410(5). The lanes shall be located fully on private
property north of the public alley. The two lanes shall be provided until reaching the
entrance to the coffee business drive-through lane.
2) The applicant shall submit updated plans subject to building permit review and
approval, showing the two required stop bars, two through arrows, two right-turn
arrows, and two “DO NOT BLOCK DRIVEWAY” signs at both the internal intersecting
circulation drives and “ONLY” as indicated on the attached diagram. (See Attachment D
– Mitigation Required)

Approved By
1/28/2022
Gabe Flock, Principal Planner, for the Eugene Planning Director

Date

Post Approval & Expiration
Pursuant to EC 9.7220(4), the decision of the Planning Director is effective on the 13 th day after
notice of the decision is mailed, unless appealed according to the procedures in EC 9.7605. The
TIA and ARA approvals shall remain effective for 18 months (following the effective date of
approval), in accordance with EC 9.7230.
This approval does not relieve the applicant from complying with other applicable provisions of
the Eugene Code, Oregon Revised Statutes, or any other laws which may govern the
development of the subject property. In addition, the building permit applications associated
with this proposed development still need staff review and have not been approved.
Attachments
The following attachments are provided as reference.
Attachment A:
Site Plan
Attachment B:
Access Spacing Diagram
Attachment C:
Proposed On-Site Mitigation Plan
Attachment D:
Mitigation Required

Agenda Page No. 38 of 116

Agenda Page No. 39 of 116

Agenda Page No. 40 of 116

Agenda Page No. 41 of 116

Agenda Page No. 42 of 116

APPEAL OF PLANNING DIRECTOR DECISION
This appeal form applies to appeals of interpretation of this Land Use Code made according to EC 9.0040(1) and to appeals to all
Type II land use applications. The appeal of the Planning Director’s decision provides for a review of an administrative decision by a
higher review authority specified in this Land Use Code. The Planning Director’s decision may be affirmed, reversed, or modified.
Please check one of the following:
X Adjustment Review, Minor
Adjustment Review, Major
Code Interpretation
Hazardous Materials Review
Historic Property Alteration
Historic Property Demolition
Historic Property Move
Modification of a Conditional Use Permit
Modification of a PUD Tentative
Modification of a PUD Final
Modification of a Site Review
Modification of a Standards Review
Modification of a Subdivision Plan

Modification of a Willamette Greenway
Partition Tentative
Partition Final
PUD Final
Site Review
Standards Review
Subdivision Tentative
Subdivision Final
X Traffic Impact Analysis
Vacation Improved Public R‐O‐W
Vacation Improved Public Easement
Unimproved Public R‐O‐W with Re‐dedication
Variance

City File Name: MAJ EUGENE POLK STREET
City File Number:

ARA 21- 014 & TIA 21- 002

Date of Planning Director Decision: January 27, 2022
Date Appeal Filed:

X

February 9, 2022
(This date must be within 12 days of the date of the mailing of the Planning Director’s decision.)

Attach a written appeal statement. The appeal statement shall include a written statement of issues on appeal and be limited to
the issues raised in the appeal. The appeal statement shall explain specifically how the Planning Director’s decision is
inconsistent with applicable criteria. Please contact Planning staff at the Permit and Information center, 99 West 10th avenue,
541‐682‐5377, for further information on the appeal process.
A filing fee must accompany an appeal of a Planning Director decision, with some exceptions for neighborhood groups. The fee
varies depending upon the type of application and is adjusted periodically by the City Manager. Check with Planning staff at the
Permit and Information Center to determine the required fee or check on the web at: www.eugeneplanning.org
No fee required for Jefferson Westside Neigbors.

www.eugene-or.gov/planning
Planning & Development
Planning Division
99 W. 10TH Avenue, Eugene, OR 97401
P 541.682.5377 * F 541.685.5572

Updated: October, 2012
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Acknowledgment
I (we), the undersigned, hereby acknowledge that I (we) have read the above appeal form, understand the requirements for filing an
appeal of a planning director decision, and state that the information supplied is as complete and detailed as is currently possible, to
the best of my (our) knowledge.
APPELLANT:
Name (print): Jefferson Westside Neighbors Phone: See Representative, below
Company/Organization:
Address: 101 W. 10th Ave.
City/State/Zip: Eugene, OR 97401
Signature:

APPELLANT’S REPRESENTATIVE:
Name (print): Ted Coopman, Chair
Company/Organization: Jefferson Westside Neighbors
Address: 971 W Broadway
City/State/Zip: Eugene, OR 97402 E‐mail (if applicable): Jefferson Westside Neighbors <jwneugene@gmail.com>
Phone:

206.214.8625

Fax:

Signature:
IF this appeal is being filed by the affected recognized neighborhood association, complete the following:
Name of Association: Jefferson Westside Neighbors

www.eugene-or.gov/planning
Planning & Development
Planning Division
99 W. 10TH Avenue, Eugene, OR 97401
P 541.682.5377 * F 541.685.5572

Updated: October, 2012
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APPEAL STATEMENT
TIA 21-2 and ARA 21-14MAJ EUGENE POLK STREET

The Planning Director failed to provide adequate findings, made unsupported and erroneous
conclusions, and misinterpreted the applicable laws. Accordingly, both decisions must be
reversed, and the applications denied.
Standing
Staff has produced no formal record for these proceedings; however, appellant provided
written testimony in an email to Mike McKerrow on Wednesday, December 29, 2021,
at 9:37 AM and other occasions. Appellant has standing.
Standard of review
Notwithstanding EC 9.7605(3), which conflicts with state law, the Traffic Impact Analysis and
Adjustment Review (collectively, the “MAC Applications”) are applications for permits as
defined in ORS Chapter 227; and this appeal of the planning director’s decisions is not limited to
the issues raised in the following appeal statement. (EC 9.7065 Quasi-Judicial HearingsProcedures. (1) … Where these procedures conflict with requirements of state law, state law
shall prevail.)
As a de novo hearing for the City’s Final Decision, the burden remains on the Applicant.
EC 9.7085 Quasi-Judicial Hearings- Burden of Proof. The burden of proof is upon the
applicant. A decision to resolve the issues presented shall be based upon reliable,
probative, and substantial evidence in the record.
As outlined below, the Planning Director failed to meet the requirements for reliable,
probative, and substantial evidence in the record to resolve issues raised in opponents of the
MAC Applications.
Notwithstanding EC 9.3670(2), the Hearings Official must determine the correct decision. No
deference is due the Planning Director. The Hearings Official is not required by law and must
not be bound to finding “error” in the Planning Director’s decision. The Hearings Official
(obviously) must consider both the record and new evidence and argument that may warrant
different findings and decision, irrespective of whether or not the Planning Director erred.
Planning Division staff have not produced the formal record that is required. (EC 9.7605 Filing of
Appeal of Planning Director’s Decision (2) * * * The record from the planning director’s
proceeding shall be forwarded to the appeal review authority.) Appellants are entitled to the
record prior to the commencement of the appeal proceedings. Failure to provide a clear and
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unambiguous record upon which the Planning Director’s decision was based would
substantially compromise the rights of Jefferson Westside Neighbors members and others.
As identified below, the Planning Director made substantial claims without providing any
reference to the record. Such claims therefore cannot be treated as based on substantial and
reliable evidence.
Summary of Substantial Facts
The following provides a partial summary of the events relevant to this appeal, with preliminary
notes:
June 1, 2021 – The first versions of the MAC Applications (the “June Applications”) were
submitted by Wells Fargo, who was listed as the owner. The June Applications proposed
development of a 7-ELEVEN, gas pumps, and coffee shop on one lot and housing on a second
lot. The June Applications comprised 288 pages, including a 253-page document with the
application narrative and TIA data plus a 35-page document with a site plan and other
drawings.
June 25, 2021 – Michele Wilcox submitted Public Works referral comments regarding the ARA,
identifying substantial missing elements that were required for the ARA. Wilcox’s assessment
was based on the June Applications, which were entirely replaced and superseded by the
applicant.
June 29, 2021 – Wells Fargo sold the subject lot to Maj Eugene LLC.
July 1, 2021 – The City notified the applicant that the June Applications were incomplete.
July 21, 2021 – The second versions of the MAC applications (the “July Applications”) were
submitted. These new versions of the applications proposed the same developments as the
Original Applications and incorrectly listed Wells Fargo as the owner when the property had
been sold to Maj Eugene LLC. The July Applications comprised one 245-page document that
included the same subject materials as the June Applications but limited the drawings to a onepage “Site Plan.”
August 16, 2021 – The applicant submitted supplemental materials, which comprised a 9-page
document “to present a detailed evaluation of internal queuing and circulation * * *.”
August 19, 2021 – Scott Gillespie submitted Public Works referral comments regarding the TIA,
conditional on further document submission by the applicant. The referral erroneously stated
that “[t]he residential component of this project has since been removed from the application.”
It was not removed from the applications in the record until the October Applications (below)
were submitted. Gillespie’s was based on either the June or July Applications (the comments do
not state which), which were both entirely replaced and superseded by the applicant.
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Gillespie’s statement erroneously claimed that “[t]he applicant has submitted Traffic Impact
Analysis in conformance with the standards for Traffic Impact Analysis. In fact, an examination
of the July Applications unequivocally demonstrates that the submitted TIA was missing
numerous required elements of the report. (See October 29, 2021, email from Paul Conte to
Mike McKerrow enumerating over a dozen missing elements.)
In an email to Paul Conte on November 3, 2021, Mike McKerrow stated:
“This means that Scott Gillespie’s information is part of the record but informal
completeness comments anticipated soon from public works staff and a future referral will
be the focus of the decision maker.” (Emphasis added.)
“While the paper copies of the October 25th information had the first two pages of the
applications filled out, the digital copies did not. This will be shared with the applicant as
part of the current informal completeness review, * * *.” (Emphasis added.)
There is no legal process that is an “informal completeness review,” and the requirement
for a statutory completeness requires written notification to the applicant that becomes
part of the record. No such written notification exists, and there was no reliable
“completeness review” after the notice to the applicant on August 27, 2021.
August 27, 2021 – The applicant was notified that the July Applications were complete.
August 31, 2021 – An erroneous Public Notice was mailed.
August 31, 2021 – According to the City’s “Events” web page, “Send Referrals.” However, no
document is posted for that event.
September 2, 2021 – A corrected Public Notice was mailed.
September 16, 2021 – Applicant submitted a written request for a “hold/extension” for 60 days
for the MAC applications.
October 8, 2021 – Mike McKerrow stated in an email to Paul Conte that: “Some time ago the
applicant indicated they plan to submit new materials about the middle of October.” (Emphasis
added.)
October 26, 2021 – “New” applications were submitted (the “October Applications”) were
submitted. The October Applications for the first time made the substantial change to remove
the proposed residential development that had been included in the June and July Applications.
The October Applications comprised one 341-page document that included the same subject
materials as the July Applications and the August 16, 2021, “internal and queuing” study. The
document included application forms that were totally blank, except for the two signature
pages that still falsely listed Wells Fargo as the property owner.
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In an email to Paul Conte on October 26, 2021, Mike McKerror stated: “Supplemental
Information was received yesterday and is now available on OnTrack for applications TIA 21-2
and ARA 21-14.” Although a copy of the October Applications was downloaded and in
appellant’s possession, the City appears to have removed the document from the “On Track”
(on-line land use application records) files without explanation.
November 22, 2021 – Doug Singer (Public Works) emailed Mike McKerrow Mr. Singer’s onepage opinions on the October Applications. These opinions included a list of deficiencies in the
TIA response regarding “internal site circulation, stacking and queuing.” Mr. Singer did not state
that he had done a completeness review or that the application should be considered
“complete” when the applicant submitted material to address the cited deficiencies.
November 30, 2021 – In an email to Paul Conte, Mike McKerrow stated: “I just talked with the
applicant. They plan to submit a new set of information * * *.” (Emphasis added.)
December 1, 2021 – Applicant submitted a written request “to continue the hold of this
application to allow for another extension * * * for another 60 days from * * * December 11”
for the MAC applications. The applicant stated at that time: “[w]e plan to submit new materials
* * *.” (Emphasis added.)
December 1, 2021 – In an email to Paul Conte, Mike McKerrow stated: “We anticipate the
applicant will provide clear clarification language that the new set of materials will be a
“stand alone” version.” (Emphasis added.)

Over the week of December 13-17, 2021 – Applicant submitted “new” applications (see
applicant’s statement on December 1, 2021), which comprised complete applications (the
“December Applications”), including new application forms that still erroneously listed Wells
Fargo as the owner, as well as all application materials, which the applicant stated:
“This is the complete set of information to be reviewed for the decision. This
version replaces/supersedes all previous version.” (Emphasis added.)
December 15, 2021 – Doug Singer sent an email to Mike McKerrow that stated: “The applicant
has provided enough information for Public Works to perform a review. We have no more
comments regarding completeness of the Traffic Impact Analysis.”
On the same day, Michele Wilcox (Public Works) sent an email to Mike McKerrow that stated:
““The applicant has provided enough information for Public Works to also perform a review of
the proposed adjustments.
These comments are inarguably not reliable and substantial statements that the December
Applications were complete (which they weren’t). If there had been a completeness review, a
notice would have been sent to the applicant and available for public scrutiny.
December 16, 2021 – A third revised Public Notice was mailed. The notice stated that
comments had to be received by 5:00 PM, December 30, 2021.
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December 16-30, 2021 – Without any notice, the applicant and staff made multiple changes
and additions to the application materials that were made available to the public. (These are
documented in a series of email exchanges between Paul Conte and Mike McKerrow.)
December 21, 2021 – In an email to Paul Conte, Mike McKerrow stated: “The new material is an
amended application. The complete set of information statement by the applicant relates to
version control.” Mr. McKerrow confuses “amended” versus “supersedes,” which is the
applicant’s characterization of the December Applications. Moreover, it is unclear how the
many changes made and the problematic process is justified or explained under “version
control.”
December 22, 2021 – Applicant submitted for the first time complete and accurate application
forms for the new, December Applications. For the first time, the applications identified the
true property owner, Maj Eugene LLC, who had purchased the property six months earlier.
January 28, 2022 – The Planning Director approved the December Applications. The decision
incorrectly states “decision granting approval issued on January 27, 2022” when the footer on
the same page, as well as the “Notice of Decision” states the decision was made on January 28,
2022.
January 28, 2022 – Notice of the Decision was mailed. The notice stated that the deadline for
filing a local appeal was 5:00 PM on February 9, 2022, and that the appeal could be filed by
email.
February 8, 2022 – This notice of appeal was filed.
Procedural Errors
1. Public Notice was not provided in accordance with the statutory requirements or Eugene
Code.
The Planning Division staff failed to meet the requirements for the public process, as detailed in
the December 30, 2021, testimony of Paul Conte and others and supporting emails in the
record. The Planning Director erred by not addressing the identified errors. Ultimately the
substantial rights of Jefferson Westside Neighbors members were prejudiced because there
was not a complete and accurate application available to the public at the time the public
notice was issued on December 16, 2021. This failure was exacerbated by staff revisions to
posted documents without providing accurate information regarding what documents
individuals were expected to rely upon as the basis for their submitted comments.
Instead, the Planning Director simply made conclusory statements in the Decision, such as:
“This practice is not uncommon when an applicant requests the ability to do so and
provides additional opportunity for public comment based on the revised application
materials submitted.”

Agenda Page No. 49 of 116

This comment does not meet the standards of substantial evidence.
The Planning Director also neglected to address problem with the City’s failure to conduct the
required evaluation of completeness based on an entirely new application. A completeness
determination cannot be considered valid when it was based on an application that even the
applicant says has been entirely superseded and replaced by a new application. In effect, the
completeness determination in August 2021 was based on an application that for practical
purposes no longer exists.
Regardless of the Planning Director’s statements that it is the “right” of an applicant to “submit

supplemental materials after a determination of completeness,” there are a substantial and
legal differences between material that is “supplemental” versus that which replaces and
supersedes all the material that has been previously submitted. Further, the December
Application was demonstrably not complete when the public notice was mailed. The effect of
these (and the numerous other failures to abide by the public process requirements)
substantially reduced the time to prepare and submit testimony on an application that was
actually evaluated and determined to be complete.
The record clearly shows that staff failed to provide the public all relevant information in an
accurate form and in a timely manner. This failure cannot be excused by the repeated use of
the characterization of staff actions as “a courtesy” and “a convenience.” It was hardly
convenient or courteous to the pubic because, as the Planning Director admits: “The Permit and
information Center has been closed to the public due to the pandemic since March of 2020.”
The only practicable way for a person to be aware of the ever-shifting target of this application
was to check the City website frequently. The staff however failed to post documents,
misidentified posted documents, edited or replaced documents but kept the same identifiers.
In sum, it was impossible for any normal person to be sure they knew the status of the
application or staff reviews and comments. The Court of Appeals has repeatedly held that a
person must not expected to checkup on the City records on a daily basis to be able to
participate effectively. (See Lovinger v. City of Eugene.)
The testimony by Sean Malone (Mr. Conte’s attorney) explains why this appeal is not a remedy.
Additionally, there is nothing at all in the record that the Hearings Official can rely on as
evidence that the application subject to this appeal is actually complete. Subsequent testimony
demonstrates that the TIA is, in fact, not complete despite the Planning Director’s claim
otherwise.
2. The Planning Director ignored the issue of the lack of conformance with the development
requirements of the S-C/C-2 Zone, as if they have no bearing.
Compliance with the TIA requires a complete depiction of the structures on a site plan that at
least establishes the proposals’ footprint, access, and other features that could impact safe and
efficient movement of all modes of travel, including pedestrians and bicycles. That concerns the
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design of the east façade (facing Polk Street and the adjacent sidewalk), and a non-compliant
façade would require the applicant to propose a conformant façade, which would be subject to
this evaluation.
3. The Planning Director made a conclusory statement that “Public Works has confirmed that
all TIA reporting requirements have been met,” but cites to no evidence that evaluated the
specific sections that Paul Conte’s testimony enumerated as missing or incomplete.
4. The Planning Director lists a series of “[r]eferral comments from Publics Works staff,” but
cites to no referral document in the record that contains these comments. These comments
do not appear either on the City’s website or in documents provided to Paul Conte in his
multiple requests to Mike McKerrow for staff comments.
5. The Planning Director provides nothing but conclusory statements of conformance with
EC 9.8675, which states:
9.8675 General Application Requirements. An application for Traffic Impact Analysis
Review shall contain each of the items required by the “Standards for Traffic Impact
Analyses” available from the city. An exception to any or all of the report content
requirements listed in the “Standards for Traffic Impact Analyses” for development that
generate less than 100 trips in any peak hour may be granted if the applicant
demonstrates that the study is not necessary in order to demonstrate compliance with
EC 9.8680.
The entire statement by the Planning Director is:
“Regarding EC 9.8675, General Application Requirements, the applicant has submitted a
Traffic Impact Analysis in conformance with the standards for Traffic Impact Analysis
and the supplemental scoping memorandum. Traffic counts, trip generation, pass-by
reductions, distribution and assignment were all performed in accordance with project
scoping and standard engineering practice. The applicant's engineer adequately
described the existing transportation system and proposed development impact on
traffic. Projected trips were distributed and assigned to the transportation network
based upon existing patterns and professional judgement. A safety and crash summary
have also been provided. Queuing and level of service information is provided for the
2021 existing condition, 2023 pre- and post-development and 2028 post-development.
The applicant has not proposed any exceptions to the report content requirements for
development that generates less than 100 trips in any peak hour. Therefore, the general
application requirements are met.”
There is only one requirement in EC 9.8675; and, as enumerated in Paul Conte’s testimony, the
TIA application did not “contain each of the items required by the “Standards for Traffic Impact
Analyses.”
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6. The applicant’s TIA and the Planning Director’s incomplete evaluation do not ensure that
the proposed development, which the applicant admits will contribute to traffic problems in
the area, can and will provide the facilities necessary to accommodate the traffic impact of
the proposed development, as required by EC 9.8650. The Planning Director erred in finding
otherwise.
a. The Planning Director failed to address the City plans for extending bicycle lanes on Polk
Street to the intersection of W. 7th Ave. and Polk Street and the potential impacts,
particularly with the condition of approval’s (the “COA”) reconfiguration of the
development’s Polk Street access and the shifting of exiting traffic to cross a future
southbound bike land adjacent to the development site.
b. The Planning Director failed to address the fact that the “project scoping” did not
adequately evaluate the potential impacts at the 4-way stop at the intersection of W 8th
Avenue and Polk Street, both as the application was proposed and with the potential
traffic flow impacts of the CIA reconfiguration.
c. The Planning Director asserts that: “Public Works staff concurs with the proposed passby trip reduction” but does not cite evidence in the record for the December
Applications.
d. The Planning Director asserts that: “Public Works staff concurs with the applicant to
include a reduction for the previous use” but does not cite any evidence in the record
for the December Applications.
e. The Planning Director asserts that: “The applicant's engineer analyzed all intersections
within the study area,” but does not address the insufficiency of the “project scoping.”
(See 6.b.)
f. The Planning Director failed to evaluate both requirements of EC 9.8680. Instead, the
finding states only:
“The development is not required to provide mitigation measures as the traffic
analysis has demonstrated the transportation system can accommodate the
traffic and will operate above the required minimum level of service.”
However, EC 9.8680 also requires more broadly that the proposal either will not
“contribute to traffic problems in the area” or “will provide the facilities necessary to
accommodate the traffic impact of the proposed development.” The applicant admits
the inadequate queuing stack will increase backups on W. 7 th Ave. but says only that
making a bad existing condition worse doesn’t matter. (Emphasis added)
7. The Planning Director completely ignored all the elements that were missing from the
TIA report (and which bear directly on the way the development will, in fact, “contribute
to traffic problems in the area.” (See 3., above.)
8. The Planning Director establishes a spurious basis for evaluating the adjustments
claimed by the applicant:
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“This site is unable to meet the clear and objective standards in EC 7.420 for an
access connection onto either West 7th Avenue or Polk Street due to existing
physical conditions. This is the case for many sites in the City and is one of the
reasons why adjustments are provided in this code.”
The Planning Director is required to “call balls and strikes,” and the applicant has not
“pitched” an ARA application that falls in the strike zone.
a. Adjustment #1
To allow the development to have an access on W. 7th Ave. that is almost 100 feet
short of the required 250-foot distance from the intersection of W. 7th Ave. and Polk
St., the Planning Director relies on a patently insufficient finding:
“Regarding Adjustment #1, the north property line of the subject site is just over
250 feet in length. Therefore, almost the entire frontage along West 7th Avenue
is within the 250-foot intersection influence area, measured from the centerline
of Polk Street. In analyzing options for access to the site from West 7th Avenue,
the applicant considered several factors. The applicant plans to reduce the
number of access points on West 7th Avenue from two to one. The proposed
location provides a reasonable distance {90 feet) from the driveway at the Stay
Woke coffee business to the west to minimize possible vehicular conflicts.”
The following statement is irrelevant and purely conclusory: “The proposed location
provides a reasonable distance {90 feet) from the driveway at the Stay Woke coffee
business to the west to minimize possible vehicular conflicts.” This statement would
be relevant to the next adjustment, even if it were based on some credible technical
analysis, which it isn’t.
Likewise, there is no relevance or merit it the applicant’s “consider[ing] several
factors” or the applicant’s proposal to decommission a different access.
The Planning Director failed to provide any quantitative measures on which he
based his “analysis.” The facts are:
•

•

The proposed access on W. 7th Avenue would be approximately 158 feet from
the center of the W 7th Avenue/Polk Street intersection to the near edge of the
driveway. That is less than 2/3 of the required 250 feet.
The distance from the center of the W 7th Avenue/Polk Street intersection to
the west boundary of the subject site is 283 feet, which would allow for a 35 foot
access that was approximately 248 feet from the reference point. An adjustment
of only two feet would perhaps warrant accommodation.

Thus, even if adjustments were approved to allow an access on W.7th Ave., the
Eugene’s adopted code already anticipates this case and dictates what must occur.
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EC 7.420{2) – Access Connections to Arterial and Major Collector Streets. In
addition to the standards set forth in this EC 7.420{1), access connections to
arterial and major collector streets shall be located in accordance with the
following standards.
(a) Except when an existing lot or parcel is located entirely within the
intersection influence area, no access connection to an arterial or major
collector street shall be located within the intersection influence area. If an
existing lot or parcel is located entirely within the intersection influence area,
an access connection, of minimum width, onto an arterial or major collector
street will be permitted provided the access connection is located along the
property line furthest from the intersection. (Emphasis added.)
The Planning Director completely ignored both the significant negative impacts on
the EmX busses arriving at the adjacent station, and he ignored the fact that a more
appropriate, alternative development could avoid the problems with an access on
W. 7th Ave. altogether.
The starting point for applying the criterion in EC 9.8030(28)(a), i.e., that “[p]hysical
conditions preclude compliance with EC 7.420,” cannot be whatever the developer
proposes. The proposed development is extreme in how many problems arise
because it proposes to jam three intense and conflicting vehicle-oriented uses on an
inadequately sized lot in a problematic location. The fact that the proposal can’t
meet four development standards is indicative. There are a plethora of other
developments that would be feasible and economically viable on this site (e.g.,
apartments with parking in the rear and access off the alley) and which wouldn’t
need an access on W. 7th Ave.
Finally, the Planning Director failed to address the magnifying impact on the
problems arising from inadequate queuing stack. A different configuration with a W.
7th Ave. Access at the “property line furthest from the intersection” would also allow
a queuing stack the complied with the standards.
b. Adjustment #2
The Planning Director inexplicably disregards what’s required for findings regarding
conformance with code criteria, when his only basis for approving this adjustment is
“This is clearly not a viable location and therefore an adjustment request is needed.”
A finding of “need” is not a finding of conformance.
Approaching the issue of an access on W. 7th in a rational, evidence-based way, we
can see that the two separation standards: 250 feet to the west of the intersection
and 200 (or 100, which would be allowed) feet to the east of the access on the
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property to the west cannot both be satisfied at the same time. There are two
solutions that would allow the property to be developed in many different ways:
1) A development that would not require an access on W. 7th Ave.
2) A technical analysis of the “optimal” location to minimize safety and impediment
issues and to allow a compliant queuing stack.
Instead, the Planning Director simply acquiesced without any analysis to the
problematic proposal of the developer.
c. Adjustment #3
See issue with rerouting exiting vehicles, below.
The following statement by the Planning Director misconstrues EC 9.8030(28)(a) and
misapplies it to allow the particular proposal for the location of the access on W. 7 th
Ave. with no reliable and substantial analysis as the necessity or appropriateness of
that location,
“While some of the applicant's reasoning for the location of the proposed
accesses are included in the findings, the only approval criterion needed to be
satisfied is EC 9.8030(28)(a). Staff confirms that physical conditions preclude
compliance with EC 7.420 for the three adjustments above.”
Physical conditions do not preclude compliance with EC 7.420 with respect to W. 7th
Ave. Compliance is possible by not having an access on W. 7th Ave. Furthermore,
even if an access were approved on W. 7th Ave., it does not need to be, and should
not be approved in the proposed location, especially since approving that location is
the only reason that the queuing stack isn’t able to comply with the applicable
standard.
d. Adjustment #4
The Planning Director improperly approved an extremely unsafe and trafficimpeding queuing stack without any analysis of the impacts. This despite the fact
that the Planning Director affirms what EC 9.8030(27) requires:
“The adjustment criterion requires the applicant to demonstrate that providing a
shorter stacking area will not have a more deleterious effect to those using the
public right-of-way than would the 50-foot area.”
Nothing in the Planning Director’s “analysis” demonstrates any basis for concluding
that the proposed Condition of Approval would lessen the impacts on W. 7 th Ave.
traffic, which the applicant has admitted would worsen the backup condition.
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The statement that “Public Works staff agrees with the intent of the proposed
mitigations” is functionally meaningless and has no bearing on determining
compliance with the above criterion.
The Planning Director proposes a patently ineffectual redirection only of vehicles
exiting the coffee shop drive-through lane:
“The applicant will be required to place an additional through arrow near the
coffee drive-through exit intersection to direct ingress traffic to continue in a
southerly direction. The applicant will also be required to add a right-turn arrow
and "ONLY" at the proposed eastern stop bar to prevent this internal driveway
from creating a left-turn conflict with the West 7th Avenue ingress (south bound)
lane.”
This change in a single element of the traffic flow will not provide the equivalence of
a 50-foot queuing stack, and the findings don’t support that it would. The COA deals
only with a separate problem, the conflicting cross-traffic.
There is also no adjusted analysis of the exiting flow onto Polk St. Because any
vehicle that would have turned left from the drive-through lane would 100% of the
time turn right onto W. 7th Ave., almost all of those vehicles would now turn left
across southbound traffic on Polk St. to get back to W. 7th Ave. This redirection also
exacerbates the conflict at the entrance to the drive-through because of the
additional vehicles that would be travelling south across that entrance.
In sum, there is no supporting analysis of this problematic “solution” to the real
problem, which is that the access on W. 7th Ave. is a location that created
insurmountable conflicts.
9. The Planning Director’s (the “PD’s”) apparent disregard for public safety, dismissals of
the Oregon licensed Traffic Engineer, Massoud Saberian’s, analysis is not based on
substantial evidence. The purported “comments” are neither cited to anything in the
record, nor do they provide any evidence other than to simply repeat the staff
comments.
a. Comment 2. The PD simply made a conclusory statement. Obviously, Mr. Saberian
provide an argument contradicting the Public Works’ staff assessment, and the PD
simply reiterated it, rather than providing any substantive refutation.
b. Comment 3. The PD’s comment on the adjustment review applications in no way
provide a credible, substantive response to the “Onsite circulation, storage and
access management” issue presented in Mr. Saberian’s analysis.
c. Comment 4. Again, the PD fails to adequately respond to Mr. Saberian’s accurate
statement that “there is inadequate justification for the percentage used. The
assumptions made are not backed by supporting reference documents or data from
similar sites.”
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d. Comment 5. The PD doesn’t address Mr. Saberian’s accurate statement that
“However, the [TIA] does not address any development that potentially generates
additional (in process) traffic after 2018.”
e. Comment 6. The PD doesn’t address Mr. Saberian’s accurate statement that “no
technical justification is offered.”
f. Comment 7. Despite the PD’s attempt to dismiss the issues raised by Mr. Saberian,
the issues are directly related to the on-site circulation. The PD ignores the impacts
on disabled citizens, which Mr. Saberian fortunately “daylighted”: “[T]he ADA
parking spot is oriented in such a way that the disabled patron is forced to cross an
active driveway.”
g. Comment 8. The PD did not address Mr. Saberian’s analysis in his limited and
insufficient findings for the adjustment review application.
h. Comments 9 & 10. These are unsupported conclusory statements. The fact that
“West Eugene EmX route runs mostly through the commercial business corridor
with many similar businesses to the proposed development without major
disruptions in service due to access connections” provides not probative testimony
regarding the proposed W. 7th Ave. access inordinately close to an EmX station.
i. Comment 11. The PD’s limited findings for the adjustment requests did not address
the issues raised by Mr. Saberian’s analysis.
j. Comment 12. The PD neglects to address the issue raised by Mr. Saberian’s analysis.
k. Comment 13. Mr. Saberian raised a critical vehicle use and safety issue: “it is unclear
how a patron on foot, in a wheelchair or in a car might park, exit and walk or roll up
to the unit to conduct business.”
10. The following testimony is incorporated herein; and all issues raised in this testimony
and not addressed in the Planning Director’s decision are hereby identified as issues
that are raised by reference.
a. “TESTIMONY IN OPPOSITION TO ARA 21-14 AND TIA 21-2” by Paul Conte, dated
December 30, 2021
b. Testimony of Massoud Saberian, PE, PTOE, dated December 30, 2021
c. “Testimony for MAJ Eugene Polk Street (TIA 21-2 and ARA 21-14) at 710 Polk
Street} by Sean Malone, dated December 30, 2021
Conclusion
For all the reasons above, the application must be denied.
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February 17, 2022
Land Use Hearing Official
c/o City of Eugene, Planning Division
99 W. 10th Avenue
Eugene, OR 97401

Re:

MAJ EUGENE POLK STREET
ARA 21-014 & TIA 21-002

Dear Hearing Official:
We represent the applicant and property owner, and are submitting this response to the appeal
filed by the Jefferson Westside Neighbors (“Neighbors”).
ISSUE 1
The Neighbors advance a hodgepodge of arguments in support of their procedural challenges.
Notably, the Neighbors do not allege any defect in the public notice of the application or the
Neighbors’ right to comment on the application. Rather, the Neighbors allege a defect in the
City’s “completeness” review and they challenge the applicant’s ability to modify the project and
submit additional information in response to the Neighbors’ comments.
The Neighbors misunderstand the nature of the City’s “completeness” review.
The
“completeness” review does not bestow substantive rights on the Neighbors. As LUBA held in
Blu Dutch LLC v. Jackson County, 78 Or LUBA 495 (2018), even though an applicant didn’t
provide evidence that a particular criterion was met until after the application was deemed
complete, that provided no basis to deny the application, absent a particular requirement in the
statute or local development ordinances requires an applicant to prove the criteria are met at the
time an application is submitted. The Neighbors have alleged no such statute or local ordinance
here, and there is none.
The City’s “completeness” review is governed by ORS 227.178 1. Under subsection (1) of that
statute, the “completeness” review determines when the 120 day clock starts ticking. Under
subsection (3), the “completeness” review determines when an application is vested as to future
code changes.

1

The provisions of EC 9.7015 relied upon by Neighbors are not materially different than ORS 227.178. None of the
other EC provisions cited by the Neighbors materially changes the analysis of the issues under ORS 227.178. Even
if the City fails to meet the 45 day deadline under EC 9.7215, that provides no basis to challenge the approval after it
has been issued.
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Subsection (2) of ORS 227.178 authorizes the applicant to demand the City “deem” the application
to be complete despite the applicant’s refusal to provide some or all of the information the City
found to be missing. Thus, even in cases where information is missing, that does not prevent the
City from reviewing the application, or even approving it if the information needed to demonstrate
compliance with the approval criteria is subsequently provided, as LUBA held in Blu Dutch.
There is no provision in ORS 227.178 (or any other statute) providing any specific rights to the
Neighbors to demand that the application be made complete before the City conducts its review of
the application. The Blu Dutch case confirms the Neighbors have no such rights and that the
applicant can submit new evidence even after the application has been deemed complete, even
when such information was initially missing. In short, the Neighbors arguments about
“completion” lack merit and provide no basis for an appeal.
The Neighbors also complain that the applicant submitted an amended and restated application,
arguing that this is a “new” application, requiring the applicant to start the process over from the
beginning. The changes in the amended and restated application are not so significant as to make
this a “new” or “different” application. The scope of the proposal was scaled back when the
residential component was removed, as was the land area subject to the proposed development.
There were also a number of amendments that respond to comments previously made by the
Neighbors.
Rather than submitting a separate addendum or errata sheet addressing the changes, the applicant
believed it would be more clear and easier for everyone to submit an amended and restated
application so that the entire application could be reviewed as a single package.
The Neighbors also complain that the applicant submitted information after the public notice was
issued on December 16, 2021. However, the only “information” submitted by the applicant after
December 16, 2021 was an email clarifying the previous request to extend the 120 day rule, an
email clarifying that the adjustment narrative was prepared by a licensed engineer, and a revised
application form with the updated ownership information. Ownership is irrelevant to the approval
criteria and the updated ownership was mentioned in the written narrative submitted prior to
December 16, 2021, so the updated application form contained no new evidence supporting the
application.
Neither the email from the applicant clarifying that the applicant’s prior request to extend the 120
day rule also applied to the City’s 45 day rule, nor the email clarifying that the adjustment narrative
was prepared by a licensed engineer constitute new evidence supporting the application. The
Neighbors’ argument that their rights were somehow prejudiced is factually incorrect since no new
evidence was submitted after December 16, 2021. The Neighbors have not explained how they
would have responded differently if these emails had been provided earlier.
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The Neighbors are also wrong on the law. The only authority Neighbors cite is the “Lovinger v
City of Eugene” case, which the Neighbors argue stands for the proposition that “a person must
not be expected to checkup on the City records on a daily basis to be able to participate effectively.”
The Neighbors misunderstand the procedural rules applicable to local land use proceedings, and
their reliance on “Lovinger v Eugene” is off point. The correct citation of “Lovinger v Eugene” is
Trautman v. City of Eugene, 280 Or. App. 752, 383 P.3d 420 (2016). In that case, the court held
that once a record is closed, the local government must give an individualized notice to the
participants if the local government decides to reopen the record. The Trautman/Lovinger case
says nothing about the local government’s responsibilities before the record is closed. Prior to
closing the record, any party can submit additional information at any time.
In any event, failure to fill out city forms will not result in reversal or remand. Monogios and Co.
v. City of Pendleton, 42 Or LUBA 291 (2002). Updating of the application form with the new
ownership information could not have prejudiced the Neighbors’ substantive rights since the
Neighbors were already aware of the change in ownership, as it had been disclosed in the written
narrative.
To demonstrate prejudice to substantial rights as a result of a procedural error, a petitioner must
explain with some specificity what would have been different or more complete had the correct
procedures been followed. LUBA requires more than general assertions that the petitioner’s case
would have been better presented had there been no procedural violations below. Concerned
Citizens v. Jackson County, 33 Or LUBA 70 (1997). See also Forest Park Estate v. Multnomah
County, 20 Or LUBA 319 (1990)(petitioner fails to establish that its substantial rights were
prejudiced by a late staff report, where petitioner does not identify ways in which its written and
oral responses at the local hearing would have been different or more complete if the staff report
had been available earlier). The Neighbors have failed to meet this standard.
In any event, contrary to the misinformed assertions of Mr. Conte’s attorney Sean Malone, this
hearing is a complete cure to any alleged defects the Neighbors assert happened during the staff
review of the application. LUBA has long held that procedural errors before a lower-level local
decision maker provide no basis for reversal or remand at LUBA where the errors are cured by de
novo review by a higher-level local decision maker. Rouse v. Tillamook County, 34 Or LUBA
530 (1998).
The Neighbors and Conte/Malone rely on Hammons v City of Happy Valley, 49 OR LUBA 38
(2005) for their argument that procedural defects cannot be cured by a de novo hearing. The
Hammons case held nothing of the sort. In Hammons, the staff report was issued only 7 days prior
to the hearing (instead of the required 15 days for an annexation) and the final decision was made
on the day of the hearing, giving the project opponents only seven days to prepare their comments.
The project opponents submitted only one page of comments, and there was no opportunity for a
local appeal where the project opponents could submit additional information.
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In Hammons, LUBA distinguished its prior decision in Crowley v. City of Bandon, 41 Or LUBA
87 (2001):
In Crowley, although the staff report was required to be made
available to the public 15 days prior to the planning commission
hearing, the city made it available only seven days before the
hearing. Despite the error, the petitioners submitted three sets of
written comments to the planning commission, which contained
detailed analysis and argument regarding the applicable criteria. The
petitioners subsequently appealed the planning commission
decision to the city council, where they again submitted written
testimony and testified orally. We found in that case that any
prejudice to the petitioners’ substantial rights that might have
occurred before the planning commission was cured by their
opportunity to present testimony to the city council. Id. at 104.
Like what happened in Crowley, the Neighbors and Conte/Malone submitted voluminous
comments on a plethora of issues and they have appealed to a local hearing, which fully cures any
perceived procedural errors at the staff review level. The Neighbors’ reliance on Hammons is
misplaced, since unlike here, the project opponents in Hammons only submitted a single page of
comments, only had seven days to respond and had no opportunity to request a local appeal
hearing. Therefore Hammons is distinguishable and has no applicability here. Rouse and Crowley
control and the de novo appeal hearing is a complete cure to any alleged procedural defects.
The Neighbors and Conte/Malone also rely on Roberts v City of Cannon Beach, ___ Or LUBA
___ (LUBA No. 2020-116, July 23, 2021); however, Roberts involved a violation of LUBA’s
briefing rules, and has nothing to do with local land use procedures. In Roberts, the petitioner filed
a request to file a 14,000 word brief. LUBA denied the request, holding that 11,000 words was
adequate. Petitioner then filed an 11,000 word brief that included a significant number of unusual
hyphenations, such as between the abbreviation and the section number of the citations to the local
code (e.g. "CBMC-17.42.050(A)(6)(a)"). LUBA held that the petitioner’s creative use of hyphens
constituted a scheme to evade LUBA’s word count limitations for briefing, and as a punishment,
LUBA refused to read the last 3,000 words of petitioner’s brief.
The Roberts case did not establish any general standard for the number of pages project opponents
may need to read in a local land use process and is completely inapplicable outside the context of
disputes over LUBA’s rather stringent briefing rules.
The Neighbors have not alleged any valid procedural violations, nor have they alleged any
procedural violations that are not fully cured by the de novo appeal hearing. The Neighbors’ appeal
on Issue 1 should be denied.
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ISSUE 2:
The project is not subject to any type of site plan or design review, so the Neighbors’ concerns
about compliance with the development requirements of the S-C/C-2 Zone are premature. Such
requirements shall be met at the time of building permits for structures.
Further, the Neighbors have not explained how the façade of the building would affect the traffic
issues at issue in this appeal. The appeal on Issue 2 should be denied.
ISSUE 3:
Public Works is the City department with the expertise to review the TIA to determine whether it
meets the City’s requirements. The Planning Department was entitled to rely on Public Works for
its engineering analysis, and is not required to adopt detailed findings that each item required in a
TIA has been provided. In any event, to the extent such findings were required, this is an issue
that can be addressed by the Hearing Official in the findings supporting the final decision, since
this is a de novo appeal. The evidence in the record is that each required element of a TIA was
provided, and Mackenzie has provided a supplemental response addressing this issue in detail.
Therefore, the Hearing Official should deny the appeal of Issue 3.
ISSUE 4:
The Neighbors complain that the Public Works comments that are set forth on pages 4-6 of the
Planning Director decision were not provided to the Neighbors. This is a procedural argument that
is fully cured by the de novo appeal hearing since the comments are set for the in the Planning
Director decision, so the Neighbors can raise any substantive issues with the comments in their
appeal.
Further, the Public Works comments are set forth in the Planning Director decision, which itself
is substantial evidence the Hearing Official can rely on in reaching a decision on the appeal.
Finally, the source documents for these Public Works comments are in the record and are or will
be available on the City’s website more than seven days prior to the hearing, and we understand
these comments were previously provided to the Neighbors in printed form. The appeal on Issue
4 should be denied.
ISSUE 5:
Issue 5 is derivative of Issue 3 and the appeal on Issue 5 should be denied for the same reasons.
ISSUE 6:
The Neighbors raise an issue under EC 9.8650, which is a purpose statement, not an approval
criterion. In any event, as discussed in the Mackenzie response, the proposed development
provides on-site mitigation to potential stacking issues during the 15 busiest minutes of the day,
so the purpose statement is met.
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The Neighbors argue that the City should have addressed future plans for bike lanes, but there are
no planned and funded bike lanes listed in the Capital Improvement Plan (CIP) for the vicinity.
Only planned and funded improvements in the CIP are addressed in a TIA. Other projects that are
not funded are too speculative and are not required to be addressed in the TIA. In any event, there
is no reason why striping provided at the time of the bike lane construction, if it ever occurs, would
not address any issues with the bike lane crossing a site access.
The 4-way stop at W 8th and Polk was not required to be addressed because fewer than 50 peak
hour trips from the project will impact this intersection. Under R-9.8650-F.1, this intersection was
not required to be addressed.
The evidence relating to the proposed pass-by trips is in the TIA and the Mackenzie adjustment
narrative, as well as in the Mackenzie response to the appeal.
The evidence related to the trip reduction due to the prior bank use of the site is in Appendix B of
the TIA.
Finally, as explained in the Mackenzie response to the appeal, all the studied intersections are
projected to meet the City’s LOS standard. Additionally, the Neighbors misquotes the applicant,
stating “the applicant admits the inadequate stacking queue will increase backups on 7th Avenue.”
That is not the case. As explained in the Mackenzie response, the backups on 7th Avenue are an
existing condition that will worsen over time due to growth in background traffic, not the proposed
development. The onsite stacking queue will exceed 25 feet only during the busiest 15 minutes of
the day, and applicant proposes on-site mitigation with signage to prevent impacts to 7th Avenue.
All of these issues are discussed in more detail in the Mackenzie response to the appeal. The
Neighbors have alleged no valid basis to reverse the Planning Director decision, and therefore, the
appeal should be denied.
ISSUE 7:
Issue 7 is derivative of Issues 3 and 5, and Issue 7 should be denied for the same reasons.
ISSUE 8:
In Issue 8, the Neighbors challenge the approval of four adjustments. The applicant seeks the
following four adjustments to the drive area and access dimensional standards:
1.

Site access on W 7th Avenue is within the 250-foot influence area of the
controlled intersection at W 7th Avenue/Polk Street to the east under EC
7.420(2)(a)(1). The proposed site access on W 7th Avenue will be
approximately 158 feet from the intersection. The project meets the
adjustment approval criteria for this standard (EC 9.8030(28)).
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2.

Site access on W 7th Avenue is within the 200-foot Major Arterial access
connection spacing from the existing Stay Woke driveway to the west under
EC 7.420(2)(b). The proposed site access on W 7th Avenue will be
approximately 93 feet east of the existing Stay Woke driveway. The project
meets adjustment approval criteria for this standard (EC 9.8030(28)).

3.

Site access on Polk Street does not line up or have a 50-foot offset from an
existing driveway across the street that provides for garbage service to the
Cornbread Café under EC 7.420(2)(e). The proposed site access onto Polk
Street at the 7th Avenue Alley is an existing condition that has a spacing of
approximately 10 feet from the Cornbread Café loading/waste area across
Polk Street. The project will meet the adjustment approval criteria for this
standard (EC 9.8030(28)).

4.

50-foot internal vehicle stacking area is required by EC 9.6703(3)(a). The
site plan proposes approximately 35 feet from the back of the sidewalk on
W 7th Avenue to the center of the near on-site drive aisle, but will meet the
adjustment approval criteria for this standard (EC 9.8030(27)).

The first three adjustments are reviewed under EC 9.8030(28) and the last adjustment is reviewed
under EC 9.8030(27).
a.

The First and Second Adjustments meet EC 9.8030(28)(a).

The first two adjustments are interrelated because the 7th Avenue site access is between the W 7th
Avenue/Polk Street controlled intersection to the east and the existing driveway to the Stay Woke
parking lot to the west. There is not enough space to meet either the 250-foot access spacing from
the controlled intersection under EC 7.420(2)(a)(1) or the 200-foot access spacing from the Stay
Woke driveway under EC 7.420(2)(b), without an adjustment. Moving the access in one direction
to make it closer to compliance with one standard, makes it further from compliance with the other
standard.
Since existing physical conditions (i.e., the length of the subject property frontage along 7th Avenue
in relation to the locations of the Stay Woke driveway and the 7th Avenue/Polk Street intersection)
preclude compliance with either standard, the criterion for an approval of an adjustment under EC
9.8030(28)(a) is met for both adjustments. This alone is sufficient to deny the appeal of these two
adjustments.
Under EC 9.8030(28) an adjustment may be granted if the developer demonstrates that any of the
four subsections (a through d) are met. Here, the developer has demonstrated that subsection (a)
is met (“physical conditions preclude compliance with EC 7.420”). EC 9.8030(28)(a) specifically
defines “physical conditions” to include development on adjacent property, such as the existing
Stay Woke driveway to the west and the controlled intersection to the east.
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The Neighbors argue that the providing a reasonable distance between the Stay Woke driveway
and the proposed site access is “irrelevant” to the adjustment to the spacing between the site access
and the controlled intersection. Technically, that is correct since the only issue in approving an
adjustment is whether physical conditions preclude compliance under EC 9.8030(28)(a).
Later in their appeal, the Neighbors suggest that the applicant should have done a “technical
analysis of the ‘optimal’ location” of the 7th Avenue access between the Stay Woke driveway and
the controlled intersection. The adjustment narrative submitted by Mackenzie provides just such
an analysis, that included an engineering analysis of the effects on the EmX bus station, the Stay
Woke driveway, traffic flow along 7th Avenue and the intersection. Although such analysis is not
required for an adjustment (the only criterion that must be satisfied is the requirement that physical
conditions preclude compliance without an adjustment under 9.8030(28)(a)), staff was correct in
determining, based on the Mackenzie analysis, that the proposed 7th Avenue access was a
reasonable distance between the Stay Woke driveway and the controlled intersection.
The Neighbors argue that EC 7.420(1)(a) precludes an adjustment to the spacing standards from a
controlled intersection such as the 7th Avenue/Polk intersection. However, no provision of EC
7.420 states that EC 7.420(1)(a) precludes the right to apply for an adjustment.
The spacing standards from a controlled intersection are among the access spacing standards set
for the in EC 7.420, which are specifically authorized to be adjusted under EC 6735(2), 6735(3)
and 9.8030(28). EC 9.6735(2) acknowledges that the applicable access spacing standards are set
forth in EC 7.420 and EC 9.6735(3) states that these spacing standards may be adjusted by showing
compliance with EC 9.8030(28). EC 9.6735(3) does not limit the right to seek an adjustment under
EC 9.8080(28) to specific subsections of EC 7.420.
The Neighbors argue that placing the site access at the far west edge of the property would be
permitted under EC 7.420(1)(a), but that would still not meet the intersection spacing standard and
it would put the access adjacent to the Stay Woke driveway, which would cause obvious conflicts
and would necessitate a more extreme adjustment to the spacing standards from the driveway.
Additionally, moving the site access to the west property line would not only conflict with the Stay
Woke access, but it would also put it in the 150-foot influence area of the W 7th Avenue and
Taylor partially controlled intersection making it out of compliance with EC 7.420(2)(a)(2).
Finally, the Neighbors argue that the applicant should be required to develop less intensive uses
on the site that could be developed without any access to 7th Avenue, although the Neighbors do
not provide any evidence as to what such uses might be. The proposed uses are permitted out right
in the zone and the Neighbors do not provide any authority for their request for a condition of
approval limiting the uses that can be made of the site. The adjustment criteria do not require the
uses to be limited. The adjustment criteria merely require a demonstration that physical conditions
preclude compliance with EC 7.420. As noted on page 14 of the Planning Director decision:
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While some of the applicant’s reasoning for the location of the
proposed accesses are included in the findings, the only approval
criterion needed to be satisfied is EC 9.8030(28)(a). Staff confirms
that physical conditions preclude compliance with EC 7.420 for the
three adjustments above.
The Neighbors’ engineer Massoud Saberian argues that EC 9.8030(28)(a) cannot be met if a less
intensive use could be sited on the property that would not need any access to W 7th Avenue.
However, EC 9.8030(28)(a) does not regulate uses, but only access spacing standards. If physical
conditions preclude the proposed access from meeting spacing standards, then the adjustment must
be approved.
The Neighbors’ engineer Massoud Saberian also argues that the purpose statements in EC 9.0020
and EC 9.8015 apply as approval criteria for an adjustment. However purpose statements are not
criteria, and nothing in these purpose statements modifies the clear an objective criterion in EC
9.8030(28)(a). Mariposa Townhouses v. City of Medford, 68 Or LUBA 479 (2013)(purpose
statements are not approval criteria absent a local code provision specifically making the purpose
statement a criterion).
Since the only criterion for an adjustment – physical conditions preclude compliance – is met, the
first and second adjustments should be approved and the appeal denied. 2
b.

The Third Adjustment meets EC 9.8030(28)(a).

The third adjustment is also reviewed under EC 9.8030(28). This adjustment is needed because it
is physically impossible to meet the requirement of EC 7.420(2)(e) to line up the Polk access or
offset it by 50 feet from the Cornbread Café loading/waste area driveway on the other side of Polk
Street.
On the east side of Polk Street there is a substandard driveway for the existing single-family
residence and Cornbread Café trash/loading area that is less than 50 feet from the existing W 7th
Avenue Alley. This is an existing physical condition that precludes compliance with EC
7.420(2)(e) and thus is sufficient grounds for an adjustment under EC 9.8080(28).
The Neighbors argue that the third adjustment (which relates to the W 7th Avenue Alley access
onto Polk) is not needed because “Compliance is possible by not having access on W. 7th Avenue.”
The Neighbors appear to be confusing the third adjustment (to the Polk access) with the first and
second adjustments (to the 7th Avenue access). Regardless of the location of the 7th Avenue access,
the Polk access won’t meet EC 7.420(2)(e) due to the proximity of the existing W 7th Avenue Alley

2

The applicant’s traffic engineer also provided findings and evidence for approval of the first and second
adjustments under EC 9.8030(28)(b), which provides an alternative basis to approve the adjustment. However, the
Hearing Official need not address that in order to approve this application and deny the appeal, since compliance
with EC 9.8030(28)(a) is sufficient to approve the first and second adjustments.
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and the Cornbread Café trash/loading area across the street. The Neighbors have advanced no
logical reason why the third adjustment should be denied.
Since the only criterion for an adjustment – physical conditions preclude compliance – is met, the
third adjustment should be approved and the appeal denied. 3
c.

The Fourth Adjustment meets EC 9.8030(27).

The fourth adjustment requests a reduction of the 50-foot internal vehicle stacking area required
by EC 9.6703(3)(a). The site plan proposes approximately 35 feet from the back of the sidewalk
on W 7th Avenue to the center of the near on-site drive aisle. The adjustment approval criteria for
this standard are set for the in EC 9.8030(27):
(27)

Driveways and Internal Circulation. The driveway requirement of
EC 9.6703(3)(a) may be adjusted if the site developer demonstrates
with an Alternative Traffic Safety Study that a shorter driveway
stacking area will provide safe ingress and egress to the
development site, will not negatively impact the efficiency of the
public right-of-way, and will not result in a hazard to the bicycle,
pedestrian or vehicular traffic using the right-of-way.

The Neighbors assert that the staff findings are inadequate, but apart from disagreeing with the
conclusion, the Neighbors do not provide any explanation of why the Neighbors believe the
findings are deficient.
Mackenzie provided detailed analysis on page 12 of its Traffic Impact Analysis & Adjustment
narrative:
Our TIA (Exhibit B) shows that queues are projected to be 75 feet
during the busiest 15-minute periods during the AM and PM peak
hours. However, this is due to standing queues on W 7th Avenue,
which could back up vehicles exiting the coffee drive-thru from
being able to freely exit onto W 7th Avenue, which in turn could
back up vehicles trying to enter the site. But this would not
negatively impact the safety or efficiency of the public right-of-way
since this would only occur if traffic on W 7th Avenue was already
backed up due to background traffic conditions on W 7th Avenue.

3

The applicant’s traffic engineer also provided findings and evidence for approval of the third adjustments under EC
9.8030(28)(b), which provides an alternative basis to approve the adjustment. However, the Hearing Official need
not address that in order to approve this application and deny the appeal, since compliance with EC 9.8030(28)(a) is
sufficient to approve the third adjustments.
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Assuming free-flowing conditions on W 7th Avenue, queues are
closer to 25 feet during the peak 15-minute periods. Therefore, we
expect queues for the site access to be between 25 feet and 75 feet
during the busiest 15 minutes of the day, and much shorter for the
remainder of the day when site trips and adjacent traffic are lower.
The projected queues are not anticipated to adversely impact safety
at the proposed site access. This access will be limited to right turns
due to the one-way circulation of W 7th Avenue. Because the site
will also be served by the W 7th Avenue Alley, we expect that many
vehicles will choose to enter and exit the site via Polk Street, thereby
reducing congestion at the W 7th Avenue access. Any vehicles
entering the site from W 7th Avenue who may come across
congestion at this driveway location will have an opportunity to
instead continue eastbound on W 7th Avenue, turn right onto Polk
Street, and enter the site via Polk Street. Similarly, vehicles exiting
the site may choose to exit via Polk Street if exiting queues are
longer at the W 7th Avenue access. Therefore, we conclude the
proposed site driveway will provide safe ingress to the development
site, will not negatively impact the efficiency of the public right-ofway, and will not result in a hazard to the bicycle, pedestrian, or
vehicular traffic using the right-of-way. This standard is met.
The Planning Director decision approved Mackenzie’s analysis but imposed some additional
conditions requiring a modification to the directional signage to remove proposed signage from
the public right-of-way and to provide additional on-site signage.
The Neighbors fail to assert any reversible error with the Mackenzie analysis, as modified by the
Planning Director decision. The Neighbors argue that vehicles wanting to turn left at the end of
the coffee drive through will have to turn right and use the Polk access instead, but Neighbors do
not explain why that would be problematic. The Neighbors then contradict themselves by arguing
that the 7th Avenue access should be closed and the Polk access should be the sole access to the
site, which would direct all traffic to the Polk access.
Based on the applicant’s traffic engineering analysis, the only time drivers would be prevented
from turning left at the end of the coffee drive through would be during the busiest 15 minutes of
the day. The rest of the time, queues would be less than 25 feet and would not cause any issues.
The Neighbors also argue (without evidence) that there will be conflicts at the entrance to the
coffee drive through lane because of the additional vehicles travelling south across that entrance.
The traffic engineering that was done revealed no queueing problem at the south end of the coffee
drive through, so the traffic will be free flowing there and vehicles wanting to enter the drive
through lane may need to wait for a south bound vehicle to pass but the entrance to the drive
through lane won’t be blocked.
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The Neighbors have advanced no valid argument to reverse the Planning Director decision. The
fourth adjustment should be granted, and the appeal should be denied.
ISSUE 9:
In Issue 9, the Neighbors make substantive challenges to several Public Works comments
incorporated into the Planning Director decision.
Comment 2: The Neighbors argue that Comment 2 relating to traffic counts is conclusory, but the
Neighbors ignore the finding that due to the ongoing pandemic, current traffic counts would not
fully account for anticipated trips due to a higher number of people staying home. Therefore, the
City allowed the use of pre-pandemic traffic counts with appropriate adjustment. Mr. Conte’s
engineer Massoud Saberian did not assert any valid basis to challenge the adjustment procedure
Mackenzie used to update the 2018 traffic counts to the present.
Further, contrary to the Neighbors’ assertion, the TIA included traffic counts taken in November
2021. The road tube counts for Thursday, November 18, 2021, show that existing traffic volumes
are approximately 12% lower on Polk Street and approximately 16% to 24% lower on W 6th
Avenue and W 7th Avenue compared with the adjusted 2021 volumes based on historical 2018
traffic counts. Volumes collected on Saturday, November 20, 2021, show hourly flow rates lower
than the weekday peak hours. The Neighbors have not raised any valid basis for appeal.
Comment 3: The on-site circulation issues raised by Massoud Saberian are discussed in the
response to Issue 8 relating to the adjustments.
Comment 4: The Neighbors challenge the pass-by trips percentage but Massoud Saberian provides
no alternative calculation, nor do they provide any detailed comments explaining why they believe
the applicant’s pass-by trips percentage is incorrect. As the Planning Director decision notes,
Mackenzie used the data and Trip Generation Handbook to establish an appropriate estimate of
the pass-by trip distribution.
Massoud Saberian further complains that pass-by trip percentages were obtained from the 3rd
Edition of Trip Generation Handbook, claiming that Mackenzie should have explained why that
edition was used instead of some other edition. The 3rd Edition of the Trip Generation Handbook
(not to be confused with the Trip Generation Manual) is the latest edition. According to
Mackenzie, the Trip Generation Handbook is the industry standard for determining pass-by trip
percentages. The specifics reasons for the selection of the pass-by trip percentages utilized in the
TIA are discussed in further detail in Appendix B of the TIA. It is unclear why Massoud Saberian,
a licensed engineer, was unaware that the 3rd Edition of the Trip Generation Handbook is the latest
edition, but the Neighbors arguments about pass-by trips are without merit.
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Comment 5: The Neighbors complain that Massoud Saberian argued that the applicant’s traffic
analysis did not consider in-process trips after 2018, but the Planning Director decision found that
the no significant development that would add in process trips has occurred in the vicinity since
2018. This issue has been adequately addressed by the applicant and the City.
Comment 6: The Neighbors argue that Massoud Saberian gave his opinion that trip reduction for
the bank that previously occupied the site was not justified. The bank has been there for at least
44 years, since there is a 1977 aerial photo showing the bank in its current location and
configuration. Thus the bank would have predated the requirement to provide a TIA and its trips
would be grandfathered into the system. The City properly found that it is standard practice to
only review new trips generated by a proposed development, so an offset for trips that were
previously generated by prior bank use on-site is entirely appropriate.
Comment 7: The issues raised by Massoud Saberian related to the ADA will be addressed at the
appropriate time during building permit review. The ADA is not a criterion for approval of a TIA.
Comment 8: The issues raised by Massoud Saberian related to the adjustments are addressed in
the response to Issue 8.
Comments 9 and 10: Massoud Saberian and the Neighbors complain about potential impacts on
the EmX route but provides no detailed analysis of why they believe this development would
trigger more significant impacts on the EmX route than any other development in the area.
Mackenzie addressed the EmX route in their TIA and written adjustment narrative, and the
Planning Director decision properly found that Mackenzie’s analysis of this issue was reasonable.
Issues 11 and 12: These issues raised by Massoud Saberian related to onsite circulation and vehicle
storage are addressed in the response to Issue 8 related to the adjustments.
Issue 13: Issues related to the ADA will be addressed during review of the building permit. It is
premature to address such issues now because the ADA is not an approval criterion for review of
a TIA or adjustments. But in any event, the walk-up ATM has been removed from the project.
ISSUE 10:
All issues raised in the Sean Malone letter dated December 30, 2021 have been addressed in the
response to Issue 1, above. Issues raised in the Massoud Saberian memo dated December 30, 2021
are addressed in Section 9, above. Issues related to the Paul Conte letter dated December 30, 2021
are addressed in various sections above. The appeal on Issue 10 should be denied for the same
reasons as discussed under the individual Issues, above.
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Having fully addressed all of the appeal issues, the applicant and property owner respectfully
requests the appeal be denied and the TIA and four adjustments be approved. The Neighbors have
alleged no valid basis to reverse the Planning Director decision.
Sincerely,
LANDERHOLM, P.S.

STEVE C. MORASCH
Attorney at Law
SCM/jsr

MAJE02-000001 - LT Hearing Official re MAJ Eugene Polk Street(5734062.1)
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February 18, 2022
City of Eugene
Attention: Hearings Official
99 W. 10th Avenue
Eugene, OR 97401
Re:

MAJ Eugene Polk Street
AR 21-014 and TIA 21-002 Appeal Responses
Project Number 2200525.02

Dear Hearings Official:
In response to the Appeal of Planning Director Decision dated February 9, 2022, we have addressed the items below, with
our responses following the appeal comments.
1.
Public Notice was not provided in accordance with the statutory requirements or Eugene Code…
Response: See Attachment A responding to this issue.
2.

The Planning Director ignored the issue of the lack of conformance with the development requirements of the SC/C-2 Zone, as if they have no bearing.

Compliance with the TIA requires a complete depiction of the structures on a site plan that at least establishes the
proposals’ footprint, access, and other features that could impact safe and efficient movement of all modes of
travel, including pedestrians and bicycles. That concerns the design of the east façade (facing Polk Street and the
adjacent sidewalk), and a non-compliant façade would require the applicant to propose a conformant façade,
which would be subject to this evaluation.
Response: None of the TIA approval criteria (9.8680) require demonstrating compliance with building façade standards.
LDC section 9.8675 General Application Requirements states, “An application for Traffic Impact Analysis Review shall
contain each of the items required by the ‘Standards for Traffic Impact Analyses’ available from the city.” This refers to
Administrative Order No. 58-02-02-F, section R-9.8650-F Traffic Impact Analysis (TIA) - Report Requirements. Building
façade information is not required. Additionally, the TIA application form requirements list includes only site plan, street
and utility, street and public access way, and parking area requirements. Building elevations are not required.
As described below, compliance with the S-C/C-2 zone standards does not affect the project’s compliance with the TIA.
Commercial Zones: C-2 Zone
9.2170 Commercial Zone Development Standards – General.
Response: This section was updated by Ordinance No. 20657 which was enacted July 26, 2021 and effective August
27, 2021. The building permit for the 7-Eleven and site work was submitted 6/30/21 (accepted for review 7/1/21),
so these standards do not apply. Compliance with applicable standards of this section, which are primarily related
to height and setbacks, was shown on the site plan submitted with the TIA request. Compliance does not affect the
TIA review.
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Special Area Zones: S-C Chambers Special Area Zone
9.3060 S-C Chambers Special Area Zone – Land Use and Permit Requirements and Special Use Limitations.
Except where the standards in EC 9.3065 S-C Chambers Special Area Zone Development Standards specifically provide
otherwise:
(1)
The land use and permit requirements and special use limitations applicable in the S-C/R-1 subarea shall be
those set out at EC 9.2740 and EC 9.2741 for uses in the R-1 zone.
(2)
The land use and permit requirements and special use limitations applicable in the S-C/R-2 subarea shall be
those set out at EC 9.2740 and EC 9.2741 for uses in the R-2 zone.
(3)
The land use and permit requirements and special use limitations applicable in the S-C/C-2 subarea shall be
those set out at EC 9.2160 and EC 9.2161 for uses in the C-2 zone.
Response: The site is within the C-2 subarea; the proposed uses are allowed by EC 9.2160.
9.3065 S-C Chambers Special Area Zone – Development Standards.
(4)
Development Standards Applicable in the S-C/C-2 Subarea. Except as provided in this subsection, the
development standards applicable in the S-C/C-2 subarea shall be those set forth in EC 9.2170 to 9.2181 for
the C-2 zone, Special Development Standards for Certain Uses in EC 9.5000 through EC 9.5850, and the
General Standards for all Development in EC 9.6000 through 9.6995.
(a)
Street Facades. Ground floor facades that are 15 feet or closer to the front property line shall have
windows, arcades, colonnades, display windows, entry areas, awnings, canopies or other similar
features along no less than 50% of their horizontal length.
Response: The site plan submitted with the TIA shows that the north and east façades of the 7-Eleven
building will be within 15’ of street (front) property lines. Elevations were not required to be provided with
the TIA and the percentage of façade features along the front façades does not affect the TIA. Staff will verify
compliance with this standard during building permit review.
(b)

Height Limitation. No portion of a building located within 50 feet of a residential zone shall exceed
the maximum height in that residential zone’s or overlay zone’s accessory building height limit.
Response: Building elevations showing height were provided with the building permit submittal. The height of the
buildings does not affect the TIA.
3.

The Planning Director made a conclusory statement that “Public Works has confirmed that all TIA reporting
requirements have been met,” but cites to no evidence that evaluated the specific sections that Paul Conte’s
testimony enumerated as missing or incomplete.
Response: We understand these are available in writing and included as part of the official record. While hardcopies are
available in the official paper record, these comments are not yet posted on the City’s website. This documentation will
be available on the City’s website on 2/22. See Attachment B also responding to this issue.
4.

The Planning Director lists a series of “[r]eferral comments from Publics Works staff,” but cites to no referral
document in the record that contains these comments. These comments do not appear either on the City’s website
or in documents provided to Paul Conte in his multiple requests to Mike McKerrow for staff comments.
Response: We understand these are available in writing and included as part of the official record. While hardcopies are
available in the official paper record, these comments are not yet posted on the City’s website. This documentation will
be available on the City’s website on 2/22. See Attachment B also responding to this issue.

Agenda Page No. 79 of 116

City of Eugene
MAJ Eugene Polk Street
Project Number 2200525.02
February 18, 2022
Page 3
5.

The Planning Director provides nothing but conclusory statements of conformance with EC 9.8675, which states:
9.8675 General Application Requirements. An application for Traffic Impact Analysis Review shall contain each of
the items required by the “Standards for Traffic Impact Analyses” available from the city. An exception to any or
all of the report content requirements listed in the “Standards for Traffic Impact Analyses” for development that
generate less than 100 trips in any peak hour may be granted if the applicant demonstrates that the study is not
necessary in order to demonstrate compliance with EC 9.8680.

The entire statement by the Planning Director is:
“Regarding EC 9.8675, General Application Requirements, the applicant has submitted a Traffic Impact Analysis in
conformance with the standards for Traffic Impact Analysis and the supplemental scoping memorandum. Traffic
counts, trip generation, pass-by reductions, distribution and assignment were all performed in accordance with
project scoping and standard engineering practice. The applicant's engineer adequately described the existing
transportation system and proposed development impact on traffic. Projected trips were distributed and assigned
to the transportation network based upon existing patterns and professional judgement. A safety and crash
summary have also been provided. Queuing and level of service information is provided for the 2021 existing
condition, 2023 pre- and post-development and 2028 post-development. The applicant has not proposed any
exceptions to the report content requirements for development that generates less than 100 trips in any peak
hour. Therefore, the general application requirements are met.”
There is only one requirement in EC 9.8675; and, as enumerated in Paul Conte’s testimony, the TIA application did not
“contain each of the items required by the “Standards for Traffic Impact Analyses.”
Response: See Attachment B responding to this issue.
6.

The applicant’s TIA and the Planning Director’s incomplete evaluation do not ensure that the proposed
development, which the applicant admits will contribute to traffic problems in the area, can and will provide the
facilities necessary to accommodate the traffic impact of the proposed development, as required by EC 9.8650.
The Planning Director erred in finding otherwise…
Response: See Attachment C responding to this issue.
7.

The Planning Director completely ignored all the elements that were missing from the TIA report (and which bear
directly on the way the development will, in fact, “contribute to traffic problems in the area.” (See 3., above.)
Response: See Attachment B responding to this issue.
8.
The Planning Director establishes a spurious basis for evaluating the adjustments claimed by the applicant:..
Response: See Attachment A and D responding to this issue.
9.

The Planning Director’s (the “PD’s”) apparent disregard for public safety, dismissals of the Oregon licensed Traffic
Engineer, Massoud Saberian’s, analysis is not based on substantial evidence. The purported “comments” are
neither cited to anything in the record, nor do they provide any evidence other than to simply repeat the staff
comments…
Response: See Attachment D responding to this issue.
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10.

The following testimony is incorporated herein; and all issues raised in this testimony and not addressed in the
Planning Director’s decision are hereby identified as issues that are raised by reference…
Response: All issues raised in the testimony appellants have incorporated by reference are addressed in the applicant’s
responses in Attachment A through D.
Sincerely,

Suzannah Stanley
Land Use Planner
Enclosure(s):

c:

Attachment A. Letter from Landerholm (February 17, 2022)
Attachment B. Letter from Mackenzie Re. TIA Report Requirements (February 18, 2022)
Attachment C. Letter from Mackenzie Re. Planning Director’s Decision (February 18, 2022)
Attachment D. Letter from Mackenzie Re. Response to Saberian TIA Comments (February 18, 2022)

Mike Jenkins, Brandi Ho – MAJ Development
Steve Morasch – Landerholm
Janet Jones, Chad Lawrence, Brent Ahrend – Mackenzie
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ADMINISTRATIVE ORDER NO

58 02 02 F

of the

City Manager pro

tem of the

City

of Eugene

ADOPTION OF STANDARDS FOR TRAFFIC IMPACT ANALYSES TIA
ADMINISTRATIVE RULE R 9 8650

The

City Manager

A

pro tem of the

Section 2 019 ofthe

City of Eugene

Eugene Code

1971

finds

as

follows

EC authorizes the

City Manager to adopt

rules for administration and
EC

9 that

Chapter

require

implementation ofany provisions ofthat Code including provisions of
the submission of an application for Traffic Impact Analysis Review

Pursuant to that

B
Order No

58 02 02 issued

Standards for Traffic

c

on

authority
January

Impact Analyses

and based
31 2002

on

the

the

findings

contained in Administrative

City Manager proposed

the

adoption

of

TIA Administrative Rule R 9 8650

Notice ofthe

proposed rule adoption was published in the Register Guard for five
consecutive days to wit on February 4 5 6 7 and 8 2002 The Notice was also made available
to persons who had requested such notice and provided that written comments would be received
thereon for a period of30 days from the first date of publication There were no written comments
received within the time or in the manner required by the notice
Based upon the above findings which are hereby adopted and pursuant to the authority
contained in Section 2 019 and Chapter 9 ofthe Eugene Code 1971 I hereby adopt Standards for
Traffic

Impact Analyses Administrative

Rule R 9 8650

follows

as

STANDARDS FOR TRAFFIC IMPACT ANALYSES
ADMINISTRATIVE RULE R 9 8650

R 9 8650 A

As
to

ensure

Traffic

Impact Analysis

provided in EC 9
developments

that

ITIA

Purpose

8650 the purpose ofTraffic Impact Analysis Review TIA review is
that will generate a significant amount oftraffic cause an increase in

traffic that will contribute to traffic problems in the

area

or

result in levels ofservice ofthe

roadway

system in the vicinity ofthe development that do not meet adopted level ofservice standards provide
the facilities necessary to accommodate the traffic impact ofthe proposed development In addition
any TIA Review addressing streets in the jurisdiction of Lane County is also designed to ensure that
cross sectional elements ofstreets such as the
wearing coarse or pavement base material soils or
storm

water

developments

structures

bridges

or

culverts

that utilize vehicles of heavy

have the

weight

adequate capacity

activity
Administrative Order
r

adminord
rules

02stdstia2ao

1

wpd

to accommodate

and associated vehicle traffic

06 19 02
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as

part of their

R 9 8650 B

As

Traffic

Impact Analysis

in EC 9 8670

provided

a

TIA

Applicability

TIA Review is required when

one

of the

following

conditions

exist

1

The

determined

development will generate

by using

100

or more

vehicle

the most recent edition of the Institute of

Generation Manual

trips during

any

peak

hour

Transportation Engineer

s

as

Trip

developments involving a land division the peak hour trips shall be
calculated based on the likely development that will occur on all lots resulting from the land division
See R 9 8650 C for

2

manner

ofcalculations

The increased traffic

problems

in the

under the

city

pedestrian

and

s

area

based

traffic

or

3
of the

In

on

development
or

will contribute to traffic

speeds that

program and identified locations where the
safety is documented

The city has performed

development that

from the

calming

bicyclist

development

resulting

current accident rates traffic volumes

or

reviewed traffic engineering

will result in levels of service of the

do not meet

adopted level

warrant action

City

s

concern

for

analyses that indicate approval

roadway system

in the

vicinity

of the

of service standards

jurisdiction of Lane County aTraffic
Impact Analysis
proposed development will generate or receive traffic by
vehicles of heavy weight in their daily operations
4

For

development sites

that abut

a street

in the

Review is required if the

daily operations does not include routine services provided to the site by
others such as mail delivery garbage pickup or bus service
Daily operations does include but
is not limited to delivery to or from the site of materials or products processed or sold by the
business occupying the site As used herein
heavy vehicles are defined as a single vehicle or
As used herein

vehicle combination greater than 26 000

pounds

gross vehicle

weight or combined

gross vehicle

weight respectively
R 9 8650 C

Traffic

Impact Analysis

TIA

Approval

Criteria

provided in EC 9 8680 approval conditional approval or denial of an application
Impact Analysis Review shall be based on compliance with the following criteria

As
Traffic

1

public or private improvements as necessary to achieve
be implemented These improvements may include but are not

Traffic control devices and

the purposes ofR 9 8650 A will
limited to street and intersection

improvements sidewalks bike
signals parking regulation driveway location and street lighting
2
EC 9 6505

adminord
rules

lanes traffic control

Public improvements shall be designed and constructed to the standards

Improvements

Administrative Order
r

for

02stdstia2ao

Specifications

The

requirement

of improvements based

2

wpd

06 19 02

Agenda Page No. 83 of 116

signs

and

specified in
on a

traffic

impact analysis does not negate the ability of the City Traffic Engineer to require improvements by
other means specified in the Eugene Code 1971 or rules or
regulations adopted thereunder
In addition to the above criteria if the Traffic

3

based onR 9 8650 B 4
ofthe street in the

EC 9 8670 4

Impact Analysis

Review

was

required

the improvements shall also address the structural capacity

County s jurisdiction

and address identified structural deficiencies

in the useful life of existing street structures related to the

or

reduction

proposed development Improvements

may be needed to eliminate the identified structural deficiencies and to accommodate vehicle

impacts to

structures

R 9 8650 D

Traffic

Impact Analysis

TIA

Determination of Peak Hour

The determination of peak hour
ofthe Institute

trips shall be made by consulting
ofTransportation Engineers Trip Generation Manual

R 9 8650 E

Traffic

As part of

exception

a

Impact Analysis

Type

II

Exception

to

the most current version

Requirements

City Planning Director or designee may grant an
content requirements ofR 9 8650 F when both ofthe following are

or

to any or all of the

TIA

Trips

III review the

met

1

A

development will generate

2

The applicant has demonstrated that submittal ofthe item

not necessary in order to show

R 9 8650 F

Traffic

Unless

an

compliance

Impact Analysis

less than 100

with the

TIA

trips

in any peak hour

approval criteria

s

listed in R 9 8650 F is

ofR 9 8650 C

Report Requirements

exception is granted pursuant to R 9

8650 E the

following items

are

required

as

part of a TIA
1

supervision

Report

Certification

of aProfessional Civil

All traffic studies shall be

Traffic

prepared by

or

under the direct

currently licensed to practice within the State

Engineer
and
in transportation engineering and planning
training
experience
special
the
document
TIA
certify
by providing a signature and seal of approval
or

ofOregon and with

engineer shall

The

City Traffic Engineer or designee shall
agree on the defined study area prior to commencement of the preparation ofthe TIA The analysis
must include an examination of all site access drives adjacent roadways and other roadways and
intersections that will receive 50 or more additional peak hour trips as a result of completion ofthe
2

Extent of Study Area The applicant and the

proposed development or land use application
3

Selection of Horizon Years for Data

Administrative Order
r

adminord
rules

02stdstia2ao

Required by R

3
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9 8650 F 4 to F l1

Where

standard in R 9 8650 F 4 to F ll

a

conditions the TIA

only

specifically requires

other standards in R 9 8650 F 4 to F ll data shall be provided
3 1

For

the time ofthe

project

that

projects

application

3 2

For

projects

available from

existing

application

For all

follows

as

not phased the TIA shall

assess

the traffic conditions at

time of completion of the entire

anticipated

that

are

phased

the TIA shall

those expected at the

application
completion

of the entire

anticipated
project

assess

the traffic conditions at the

time of completion ofeach

Study Area Data The TIA must include the following data
the City other impacted jurisdictions or may be obtained in

Format Exhibit A included for reference but not

4 1

for

just

completion

and at 5 years after
4

are

those expected at the

and at 5 years after

time of the

data

needs to address the circumstances at the time of the

phase

The information is
the field

See TIA

adopted

Traffic Volumes

Daily and hourly traffic counts that verify traffic growth and peak hour
study area that carries

4 1 1

times for the year prior to application on each street within the
traffic directly to or from the proposed development

turning movement counts at all intersections within the
study area to quantify existing traffic volumes and patterns
4 1 3
Percentage oftraffic that consists ofheavy vehicles including trucks
and buses for daily and peak periods
Pedestrian and bicyclist counts
4 1
4
4 1 2

Intersection

Daily and peak hour volumes for the
the proposed access points
4 1 5

and

4 1 6

intersections identified in 4 1 2

A determination of the need for YIELD

STOP Traffic

Signals

or

other traffic control devices at any horizon year based on warrants in the current
MUTCD
edition of the Manual on Uniform Traffic Control Devices

Land Use

4 2

4 2 1

Existing zoning

land

use

lots within 500 feet of the
4 2 2
within the
4

traffic

study
3
2

development
approved development projects

analysis

4

Known

or

anticipated developments

zone

as

needed for

use

planned completion dates

within the

study area

in site traffic distribution and

Existing Transportation System

Administrative Order
adminord
rules

and

area

Available from LCOG staff

r

densities and occupancy of

Demographics Population and employment informationwithin the study area

3
4

by

Other

designations

site

02stdstia2ao

4

wpd
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assignment

4 1

Street system characteristics in the study area including number of
lanes lane and shoulder widths access control and traffic control devices
4 2

A description ofroadway geometrics

including horizontal and vertical

curvature

43

Roadway

44

Posted

4 5

Traffic

functional classifications

speed limits andor free flow speeds
signal locations phasing coordination

and

timing

Congested locations within the study area as identified by the City or
traffic
studies at the time of application
previous
Accident history for 3 years prior to the application on major roadway
47
4 6

links and intersections within the
4 8
49

study

area

Transit stops service and usage
Pedestrian and bicycle linkages

4 1 0 Available curb and off site

5

parking facilities

The TIA shall include

Peak Traffic Hours

peak hour

traffic counts for all streets

study area at the time ofapplication Existing traffic counts less than 2 years old may
by an average 2 per year growth rate to establish the forecasted background traffic
volumes
Growth rates less than this amount may be used for those roadways that are already
approaching their theoretical capacity during peak periods if the lower growth rates are justified by
a different methodology
presented by a professional traffic engineer Traffic counts shall be
within the

be factored

provided

for

5 1
volumes

occurring

5 2
volumes

The

The

occurring
3
5

am

The

between 1 30 p
6

am

between 7 00

weekday p

m

peak
am

between 4 00 p

m

and 12 30 p

peak

traffic

and 2 30 p

traffic

period

and 9 00

peak
m

The weekday midday

between 11 30

4
5

weekday

traffic

hour

peak

hour

peak

in

morning

traffic

am

period

and 6 00 p

peak

a one

a one

in afternoon traffic

m

traffic period

aone

hour peak in traffic volumes

m

period

on

Saturday

a one

hour

peak

in traffic volumes

m

Estimation of Trips Generated The TIA shall include

an

estimate ofthe

trips the

Proj ect trip generation rates shall be estimated using the most current version

proposal will generate
of the Institute of Transportation Engineers Trip Generation

Manual Where available

equations

are at least 20 data
may be used ratherthan average trip generation rates but only if there
the sample and the Coefficient of Determination R2 for the sample is greater than 0 75

7

Site Traffic Distribution and

distribution and

adminord
rules

The TIA shall include manual traffic

assignment based on the gravity model principle

Administrative Order
r

Assienment

points in

5
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The distribution and

assignment

may be

and

accomplished using experience judgment
8

Transportation Systems

knowledge

and Level of Service

of local conditions

Requirements

The TIA shall

include

8 1

Roadway and

Intersection

Capacity
contiguous

8 1 1

All streets and intersections

8 1 2

All streets and intersections that

development regardless
8

provide

generated volume

development

direct

access

to

or

from the

of traffic

development that will
trips upon completion of any

All streets and intersections offsite from the

3
1

receive 50

of the

to the

or more

additional

peak

hour vehicular

phase ofthe development
Level of Service

8 14
calculated

by

standards for the

methods identified in the most current

completed development as
edition ofthe Transportation

Highway Capacity Manual or Highway Capacity Software Other
capacity analysis programs may be used if approved by the City Traffic Engineer or
Research Board

s

All intersections and or street segment links within the

designee

study area must be

The manual and software contain separate calculations for
two lane and multi lane free flow roadways signalized arterials and signalized and
evaluated for

unsignalized

capacity

intersections

Roadway and Intersection Safety Projected accident rates for off site streets
and intersections that will receive 50 or more additional peak hour trips upon completion of
the development taking into consideration proposed mitigation measures including access
8 2

Accident records must be researched for all critical segment links and
intersections within the study area If accident rates or patterns ofaccidents are forming at
certain locations a determination must be made on whether the probability of these
restrictions

recurring accidents
a

Examples

of

right angle or rear end collisions at an intersection

or

will increase with the addition of the

occurrences

high frequency

include

numerous

ofvehicles

leaving

the

roadway

projected
on a

traffic volumes

horizontal

curve

Meeting Minimum Level of Service and Safety Standards The traffic study shall
identify mitigation measures to meet aminimum level of service and safety standards The TIA shall
state whether the applicant will have the mitigation measures in place at the time of occupancy of
9

the

properties

within

a

or

if

reasonable

10

a

length of time

On Site Plannin

10 1

from the

and Parkin

circulation

patterns
Driveway

10 1 2

r

adminord
rules

infrastructure

Principles

The TIA shall show
10 1 1 How off site

Administrative Order

place to complete the necessary
approval date ofthe development

financial commitment is in

roadway improvements

traffic volumes

are

integrated

both in terms of

6
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with

queuing

on

site

space and

distributing automobiles
drive through lanes
10

3 Pedestrian
1

entrances and

10 2

to and from

For all

spaces

to transit

linkages
between buildings

Access Points

parking

access

stops

points within

pick

up

drop

parking

and

abutting

off points and

facilities

the

study

building

area

the

TIA shall show
10 2 1 The number oflanes
10 2 2

Storage and stacking area
10 2
3 Signing and striping
10 2
4 Provisions for pedestrian interaction
10 2 5 Spacing from adjacent street and driveway intersections
10 2 6 Ifthe driveway is to be signalized a signal progression analysis
10 2 7 A driveway capacity analysis available gap check and or lane
adequacy check for each driveway
10 2 8 Angles of intersections between two way driveways and adjacent

right

of way
10 2 9 The capacity of on site intersections and
10 2 10

3
10

study

area

Sight

distance

Vehicular Oueuing and

Storage

For all

access

points within and abutting the

the TIA shall show
3 1 Provisions for vehicular exit
10

queuing including estimates of queue
signalized intersections
be used for determining on site queuing storage

that need to be accommodated at

lengths

3 2 The procedures to
10
and
10 3 3 The procedures for

right

determining

the

length of off site left

turn and or

turn lanes

4
10

Service and
4 1
10

The TIA shall show for all horizon years
for access points anticipated to be used by service

Vehicles

Delivery

Turning paths

vehicles
4 2 The
10

queuing of large

separation

vehicles

on

between external and internal circulation roads for

entry

or

exit

Impacts to Lane County If the study area includes or abuts a street within the
jurisdiction ofLane County the applicant shall include materials that demonstrate how the proposed
improvements address the structural capacity ofthe street in the County s jurisdiction and address
identified structural deficiencies or reduction in the useful life of existing street structures related
to the proposed development Improvements may be needed to eliminate the identified structural
deficiencies and to accommodate vehicle impacts to structures
11

R 9 8650 G

Traffic

Administrative Order
r

adminord
rules

02stdstia2ao
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TIA

Compliance
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with Other Standards

The

shall include in the TIA sufficient information to show the

applicant
is in

development
compliance
but
not
limited
to
including
1

with

applicable development

standards of the

Eugene

proposed

Code 1971

Adequate parking will be provided to meet site generated demands in
accordance with the specific dimensions parking angles and parking ratio requirements that are
contained in the Eugene Code 1971
Parking

plans for the
development proposal must reflect that applicable provisions have been incorporated to ensure
compliance with design standards for the provision ofpublic transportation pedestrian and bicycle
facilities as required by provisions ofthe Eugene Code 1971 and other adopted design standards
2

Pedestrian

Transit

Dated and effective this

Bicycle

and

1S day

of June 2002

C
t

Handicapped

Facilities

Ie t1
ames

R Carlson

City Manager pro

Administrative Order
r

adminord
rules

02stdstia2ao

8
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tern

Exhibit A
to

Standards for Traffic

Impact Analysis

Administrative Rule R 9 8650

Traffic

Impact Analysis

Traffic

Impact Study Format

Address

Land Use

Date

Application

Building Permit

Project Description

Tax
Map

Project

Name

Lot

Site Size

Existing

s

Land Use

f

Horizon Year full buildout

Access

es

and width

Analysis Period
Weekday PM Peak
Weekday AM Peak
Weekday Noon Peak
Saturday 2PM Peak

Trip

Generation Requirements

Trip

Distribution

Requirements

Other

Scope

of Analysis

Intersections to be

or

Study

Software

required background

Accident

analyzed

Study

traffic

Collision

growth

factors etc

Diagram Required

1
2
3
4
5

Traffic

Signal

Warrant

Analysis Required

Yes

No

Special Requirements of Study Truck turning radius diagrams internal circulation
analysis driveway stacking and operations movement restrictions median treatment

TIAffISFormat wpd 2002
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Exhibit B
to

Standards for Traffic

Impact Analysis

Administrative Rule R 9 8650

Traffic

Reference Materials

Impact Analysis TIA

The following reference materials may be utilized
preparation ofreports hereunder

by the City and applicants

in the

review and

Institute ofTransportation

Development Washington
Federal

Highway

Engineers Traffic Access and Impact
DC

Studies for Site
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DC

ITE 1975

Date:

02/17/2022

To:

Mike McKerrow, Associate Planner

From:

Doug Singer, PE, Engineering Development Review Manager

Re:

Appeal referral comments TIA 21-2 MAJ Eugene Polk Street

This provides Public Works staff comments related to the Appeal of the Traffic Impact Analysis
for the MAJ Eugene Polk Street.
Response to Procedural Errors 3-7.
#3.
Public Works staff provided Traffic Impact Analysis review referral comments on January 20,
2022. Public Works staff reviewed and provided comments regarding the Expert Transportation
& Roadway Consulting, LLC Initial Review letter dated December 30, 2021, Traffic Impact
Analysis and Assessment and Recommendations section on pages 3 – 6. Public Works staff
reviewed but did not provide comments specifically from Paul Conte separate from the Expert
Transportation & Roadway Consulting, LLC provide document.
From the January 20, 2022 referral comments:
The applicant has submitted a Traffic Impact Analysis in conformance with the standards for
Traffic Impact Analysis and the supplemental scoping memorandum. Traffic counts, trip
generation, pass-by reductions, distribution and assignment were all performed in accordance
with project scoping and standard engineering practice. The applicant’s engineer adequately
described the existing transportation system and proposed development impact on traffic.
Projected trips were distributed and assigned to the transportation network based upon existing
patterns and professional judgement. A safety and crash summary is provided. Queuing and level
of service information is provided for the 2021 existing condition, 2023 pre- and postdevelopment and 2028 post-development. The applicant has not proposed any exceptions to the
report content requirements for development that generates less than 100 trips in any peak
hour. Therefore, this criterion has been satisfied.
#4.
Public Works staff provided Traffic Impact Analysis Review referral comments on January 20,
2022.
#5.
Public Works staff performed a Traffic Impact Analysis Review and determined that the TIA
provided the information necessary to perform a review and that the TIA is complete.
#6.
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9.8680 Approval criteria (1)
Based on the TIA, Public Works staff concur that no Public Improvements are needed in order to
maintain the required Level of Service in the vicinity of the proposed development due to the
proposed development. Private improvements will be required and have been addressed
through the Adjustment Review criteria.
9.8680 Approval criteria (2)
No Public Improvements are required beyond what the applicant has proposed. The proposed
Public Improvements will be required to comply with Public Improvement Design and
Construction standards.
9.8680 Approval criteria (3)
No County jurisdiction streets are located within the study area.
9.8680 Approval criteria (4)
This is not within the S-WS Walnut Station Special Area Zone.
Extending bicycle lanes on Polk Street is beyond the scope of the proposed development and the
TIA Approval criteria.
The 8th Avenue and Polk Street intersection was determined to be outside the study area per R9.8650-F 2.
The TIA provides the required information to establish that the streets within the study area will
maintain the required Level of Service, this indicates that the proposed development will not
contribute to traffic problems in the area.
Public Works staff have determined that the approval criteria have been met.
#7.
Public Works staff performed a Traffic Impact Analysis Review and determined that the TIA
provided the information necessary to perform a review and that the TIA is complete.
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February 18, 2022
City of Eugene
Attention: Hearings Official
99 W. 10th Avenue
Eugene, OR 97401
Re:

MAJ Eugene Polk Street
TIA Report Requirements
Project Number 2200552.02

Dear Hearings Official:
Mackenzie has prepared this letter to review how the City of Eugene’s “Standards for Traffic Impact Analyses” per
Administrative Rule R-9.8650 were addressed in the Traffic Impact Analysis (TIA) submitted to the City for the MAJ Eugene
Polk Street development (TIA 21-2) and dated December 6, 2021.

INTRODUCTION
The City’s “Standards for Traffic Impact Analyses” is presented in Administrative Order No. 58-02-02-F. The December 6,
2021 TIA submitted for the MAJ Eugene Polk Street development was prepared in accordance with these City standards.
Below is a review of each TIA requirement as presented in the City’s TIA report requirements, and the page where each
requirement was addressed in the TIA.

R-9.8650-F TRAFFIC IMPACT ANALYSIS (TIA) – RE PORT REQUIREMENTS
This section of Administrative Rule R-9.8650 establishes the requirements of the TIA report. These requirements are
reviewed below.
1.

Report Certification. All traffic studies shall be prepared by or under the direct supervision of a Professional Civil
or Traffic Engineer currently licensed to practice within the State of Oregon, and with special training and
experience in transportation engineering and planning. The engineer shall certify the TIA document by providing a
signature and seal of approval.
Response: The December 6, 2021 TIA is stamped and signed by Oregon Professional Engineer Janet Tamayo Jones,
certifying the report was prepared by or under the direct supervision of a Professional Civil or Traffic Engineer.
2.

Extent of Study Area. The applicant and the City Traffic Engineer, or designee shall agree on the defined study
area prior to commencement of the preparation of the TIA. The analysis must include an examination of all site
access drives, adjacent roadways, and other roadways and intersections that will receive 50 or more additional
peak hour trips as a result of completion of the proposed development or land use application.
Response: The study area was confirmed with City staff in an April 6, 2021 email. The study area conforms to the
requirements noted above. The April 6, 2021 email is included in Appendix B of the TIA.
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3.

Selection of Horizon Years for Data required by R-9.8650-F to F-11. Where a standard in R-9. 8650-F-4 to F-11
specifically requires data just for existing conditions, the TIA only needs to address the circumstances at the time
of the application. For all other standards in R-9.8650-F- 4 to F-11, data shall be provided as follows:
3.1.

For projects that are not phased, the TIA shall assess the traffic conditions at the time of the application,
those expected at the anticipated time of completion of the entire project, and at 5 years after completion.

3.2.

For projects that are phased, the TIA shall assess the traffic conditions at the time of the application, those
expected at the anticipated time of completion of each phase, and at 5 years after completion of the entire
project.
Response: The project is not phased. The analysis scenarios are described on Page 1 of the TIA and include 2021 Existing
(time of application), 2023 Pre- and Post-Development (anticipated completion of project), and 2028 post-Development
(5 years after completion).
4.

Study Area Data. The TIA must include the following data. The information is available from the City, other
impacted jurisdictions, or may be obtained in the field. (See TIA Format, Exhibit A; included for reference, but not
adopted.)

4.1.

Traffic Volumes

4.1.1. Daily and hourly traffic counts that verify traffic growth and peak hour times for the year prior to
application on each street within the study area that carries traffic directly to or from the proposed
development.
Response: Hourly traffic counts were utilized to determine historical background growth between year 2018 and year
2021. Daily traffic counts obtained from ODOT were utilized in the scoping process to determine future traffic growth.
This information is included in Appendix B. Peak hour times were confirmed with 2021 tube counts over a 24-hour period,
and are included in Appendix D.
4.1.2. Intersection turning movement counts at all intersections within the study area to quantify existing traffic
volumes and patterns.
Response: Intersection turning movement counts are provided in Appendix D for all study area intersections.
4.1.3. Percentage of traffic that consists of heavy vehicles, including trucks and buses; for daily and peak periods.
Response: Intersection turning movement counts for peak periods and daily counts are provided in Appendix D. Both peak
hour and daily counts include percentage of traffic consisting of heavy vehicles, including trucks and buses.
4.1.4. Pedestrian and bicyclist counts.
Response: Intersection turning movement counts for peak periods include pedestrian and bicyclist counts and are
provided in Appendix D.
4.1.5. Daily and peak hour volumes for the intersections identified in 4.1.2., and the proposed access points.
Response: Intersection turning movement counts for peak periods are provided for all study area intersections. Daily
counts are provided for all roadways within the study area. Daily and peak hour counts are provided in Appendix D. Daily
traffic was also estimated for all study area intersections and is presented in Table 2 of the TIA, which provides average
daily traffic for each intersection, along with crash data.
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4.1.6. A determination of the need for YIELD, STOP, Traffic Signals, or other traffic control devices at any horizon
year, based on warrants in the current edition of the " Manual on Uniform Traffic Control Devices"
(MUTCD).
Response: The TIA identified there were no existing or projected capacity deficiencies, and “therefore a review of warrants
for signalization or dedicated turn lanes was not completed” because it was not needed, as presented in Page 16 of the
TIA.
4.2.

Land Use

4.2.1. Existing zoning, land use designations, densities, and occupancy of lots within 500 feet of the development
site.
Response: This information is presented in Page 2 of the TIA.
4.2.2. Other approved development projects and planned completion dates within the study area.
Response: This information is presented in Page 6 of the TIA under the “In-Process Traffic” section as well as the traffic
scoping email from City staff provided in Appendix B.
4.2.3. Known or anticipated developments within the study area.
Response: This information is presented in Page 6 of the TIA under the “In-Process Traffic” section as well as the traffic
scoping email from City staff provided in Appendix B.
4.3.

Demographics. Population and employment information within the study area by traffic analysis zone (as needed
for use in site traffic distribution and assignment).(Available from LCOG staff.)
Response: Trip distribution was approved in scoping without demographics information. Demographics information is not
required under section 7. Site Traffic Distribution and Assignment. Basis for estimating trip distribution is presented in
Page 10 of the TIA under the “Trip Distribution and Assignment” section.
4.4.

Existing Transportation System.

4.4.1. Street system characteristics in the study area, including number of lanes, lane and shoulder widths, access
control, and traffic control devices.
Response: This information is presented in Table 1 of the TIA. Traffic control devices are presented in Tables 8 and 9 of
the TIA.
4.4.2. A description of roadway geometrics, including horizontal and vertical curvature.
Response: This information is presented on Page 14 of the TIA under the “Sight Distance Evaluation” section.
4.4.3. Roadway functional classifications.
Response: This information is presented in Table 1 of the TIA.
4.4.4. Posted speed limits and/or free-flow speeds.
Response: This information is presented in Table 1 of the TIA.
4.4.5. Traffic signal locations, phasing, coordination and timing.
Response: Traffic signal locations are depicted in Figure 3 of Appendix A. Phasing, coordination, and timing of the
signalized study intersection is included in Appendix F.
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4.4.6. Congested locations within the study area as identified by the City or previous traffic studies at the time of
application.
Response: No study area intersections were identified by the City as congested during the scoping process or in the
scoping email provided in Appendix B.
4.4.7. Accident history for 3 years prior to the application on major roadway links and intersections within the
study area.
Response: Accident history was reviewed for 5 years and is presented in Table 2 of the TIA.
4.4.8. Transit stops, service, and usage.
Response: This information is presented in Page 3 of the TIA under the “Transit Facilities” section.
4.4.9. Pedestrian and bicycle linkages.
Response: This information is presented in Pages 2-3 of the TIA under the “Pedestrian and Bike Facilities” section.
4.4.10. Available curb and off-site parking facilities.
Response: This information is presented in Table 1 of the TIA.
5.

Peak Traffic Hours. The TIA shall include peak hour traffic counts for all streets within the study area at the time
of application. Existing traffic counts (less than 2 years old) may be factored by an average 2% per year growth
rate to establish the forecasted background traffic volumes. Growth rates less than this amount may be used for
those roadways that are already approaching their theoretical capacity during peak periods if the lower growth
rates are justified by a different methodology presented by a professional traffic engineer. Traffic counts shall be
provided for:
5.1.

The weekday a.m. peak-traffic period (a one-hour peak in morning traffic volumes occurring between 7:
00 a.m. and 9: 00 a.m.)
Response: This information is presented on Page 3 of the TIA under the “Existing Traffic Counts” section, Figure 5, 6, 7,
and 8 of Appendix A, and Appendix D.
5.2.

The weekday p.m. peak-traffic period (a one-hour peak in afternoon traffic volumes occurring between
4:00 p.m. and 6: 00 p.m.)
Response: This information is presented on Page 3 of the TIA under the “Existing Traffic Counts” section, Figure 5, 6, 7,
and 8 of Appendix A, and Appendix D.
5.3.

The weekday midday peak-traffic period (a one-hour peak in traffic volumes between 11 :30 a.m. and 12:
30 p.m.).
Response: This information is presented in Appendix D.
5.4.
The peak-traffic period on Saturday (a one-hour peak in traffic volumes between 1:30 p.m. and 2: 30 p.m.).
Response: This information is presented in Appendix D.
6.

Estimation of Trips Generated. The TIA shall include an estimate of the trips the proposal will generate. Project
trip generation rates shall be estimated using the most current version of the Institute of Transportation Engineers'
Trip Generation Manual. Where available, equations may be used rather than average trip generation rates, but
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only if there are at least 20 data points in the sample and the Coefficient of Determination (R 2) for the sample is
greater than 0.75.
Response: Trip generation was estimated based on average rates, per these requirements. This information is presented
on Pages 7-8 of the TIA under the “Trip Generation” section.
7.

Site Traffic Distribution and Assignment. The TIA shall include manual traffic distribution and assignment based
on the gravity model principle. The distribution and assignment may be accomplished using experience, judgment,
and knowledge of local conditions.
Response: This information is presented on Page 10 of the TIA under the “Trip Distribution and Assignment” section.
8.

Transportation Systems and Level of Service Requirements. The TIA shall include:
8.1.

Roadway and Intersection Capacity

8.1.1. All streets and intersections contiguous to the development;
Response: Intersection capacity results are presented for these intersections in Table 8 of the TIA.
8.1.2. All streets and intersections that provide direct access to or from the development, regardless of
the generated volume of traffic;
Response: Intersection capacity results for the proposed site driveways are presented in Table 8 of the TIA.
8.1.3. All streets and intersections off site from the development that will receive 50 or more additional
peak-hour vehicular trips upon completion of any phase of the development;
Response: Intersection capacity results for study area intersections impacted by 50 or more additional peak hour trips as
scoped with City staff are presented in Table 8 of the TIA.
8.1.4. Level of Service standards for the completed development as calculated by methods identified in
the most current edition of the Transportation Research Board' s Highway Capacity Manual or
Highway Capacity Software. Other capacity analysis programs may be used if approved by the City
Traffic Engineer, or designee. All intersections and/or street segment links within the study area
must be evaluated for capacity. The manual and software contain separate calculations for twolane and multi-lane free-flow roadways, signalized arterials, and signalized and unsignalized
intersections.
Response: All intersection capacity analyses were conducted using Synchro software which utilizes the most current
edition of the Transportation Research Board’s (TRB) Highway Capacity Manual (HCM). This information is presented on
Page 15 of the TIA under the “Operations Analysis” section.
8.2.

Roadway and Intersection Safety. Projected accident rates for off-site streets and intersections that will
receive 50 or more additional peak hour trips upon completion of the development, taking into
consideration proposed mitigation measures including access restrictions. Accident records must be
researched for all critical segment links and intersections within the study area. If accident rates, or
patterns of accidents, are forming at certain locations, a determination must be made on whether the
probability of these occurrences will increase with the addition of the projected traffic volumes. Examples
of recurring accidents include numerous right-angle or rear-end collisions at an intersection, or a high
frequency of vehicles leaving the roadway on a horizontal curve.
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Response: Crash history was reviewed for all study area intersections. This information is presented on Pages 4-5 of the
TIA under the “Crash Analysis” section. Intersection crash rates were estimated in Table 2 of the TIA. The historical crash
data obtained from ODOT is provided in Appendix E.
9.

Meeting Minimum Level of Service and Safety Standards. The traffic study shall identify mitigation measures to
meet a minimum level of service and safety standards. The TIA shall state whether the applicant will have the
mitigation measures in place at the time of occupancy of the properties, or if a financial commitment is in place to
complete the necessary infrastructure within a reasonable length of time from the approval date of the
development.
Response: No capacity or safety deficiencies (per City standards) were identified in the TIA to warrant mitigation
measures. However, mitigation measures were recommended to minimize the potential for blocking the proposed site
driveway on W 7th Avenue. These mitigation measures are presented on Page 23.
10.

On-Site Planning and Parking Principles.
10.1.

The TIA shall show:

10.1.1. How off-site roadway improvements are integrated with on-site circulation patterns;
Response: Mitigation measures were recommended in the TIA to minimize the potential for vehicles to block the proposed
site driveway on W 7th Avenue. These measures included striping stop bars and installing signs reading “DO NOT BLOCK
DRIVEWAY” on the eastbound and westbound approaches of the site just south of the driveway on W 7th Avenue. These
mitigation measures were presented on Page 23 of the TIA. The proposed mitigation measures were also depicted in
Appendix J.
10.1.2. Driveway traffic volumes, both in terms of queuing space and distributing automobiles to and
from parking spaces, pick-up/drop-off points, and drive-through lanes;
Response: Driveway traffic volumes were presented in Figure 14 of Appendix A. Queuing spaces were reviewed on Tables
9 and 10 and Pages 17-20. Queuing and circulation patterns were presented on pages 20-21 and depicted in Appendices
I and J.
10.1.3. Pedestrian linkages to transit stops, parking facilities, building entrances, and between buildings.
Response: This is addressed on page 13 of the TIA under the “On-Site Circulation” section.
10.2.

Access Points. For all access points within and abutting the study area, the TIA shall show:

10.2.1. The number of lanes;
Response: This is addressed in Table 1 of the TIA.
10.2.2. Storage and stacking area;
Response: This is addressed in Tables 9 and 10 of the TIA and Appendix J.
10.2.3. Signing and striping;
Response: This is addressed on Table 8 and Page 20 of the TIA. Recommended signing and striping is also depicted in
Appendix J.
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10.2.4. Provisions for pedestrian interaction;
Response: This is addressed on Page 21 of the TIA under the “Influence Area on W 7th Avenue” and “Access Spacing on
W 7th Avenue” sections.
10.2.5. Spacing from adjacent street and driveway intersections;
Response: This is addressed on page 12 of the TIA under the “Site Access” section and pages 21-22 under the “Access
Spacing on W 7th Avenue” and “Access Spacing on Polk Street” sections.
10.2.6. If the driveway is to be signalized, a signal progression analysis;
Response: The proposed driveways are proposed as unsignalized approaches. This requirement does not apply.
10.2.7. A driveway capacity analysis, available gap check, and/or lane adequacy check for each
driveway;
Response: This is addressed in Table 8 of the TIA. Specific calculations for the capacity of on-site intersections are included
in Appendix G.
10.2.8. Angles of intersections between two-way driveways and adjacent right-of-way;
Response: This is addressed on Figure 2 of Appendix A.
10.2.9. The capacity of on-site intersections; and
Response: An analysis of on-site intersections was not conducted.
10.2.10.
Sight distance.
Response: This is addressed on page 14 of the TIA under the “Sight Distance Evaluation” section.
10.3.

Vehicular Queuing and Storage. For all access points within and abutting the study area, the TIA shall
show:

10.3.1. Provisions for vehicular-exit queuing, including estimates of queue lengths that need to be
accommodated at signalized intersections;
Response: This is addressed on Pages 16-21 of the TIA, with specific queue length estimates in Tables 9 and 10. Specific
queuing calculations are included in Appendix H. Queue lengths are also depicted in Appendix J.
10.3.2. The procedures to be used for determining on-site queuing storage; and
Response: This is addressed on Page 16 of the TIA.
10.3.3. The procedures for determining the length of off-site left-turn and/or right-turn lanes.
Response: Significant capacity was projected at off-site study area intersections. Therefore, the lengths for left-turn or
right-turn lanes were not evaluated.
10.4.

Service and Delivery Vehicles. The TIA shall show for all horizon years:

10.4.1. Turning paths for access points anticipated to be used by service vehicles;
Response: This is presented in Appendix I.
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10.4.2. The separation between external and internal circulation roads for queuing of large vehicles on
entry or exit.
Response: This is presented in Figure 2 of Appendix A and provided in Appendix I.
11.

Impacts to Lane County. If the study area includes or abuts a street within the jurisdiction of Lane County, the
applicant shall include materials that demonstrate how the proposed improvements address the structural
capacity of the street in the County' s jurisdiction and address identified structural deficiencies, or reduction in the
useful life of existing street structures related to the proposed development. Improvements may be needed to
eliminate the identified structural deficiencies and to accommodate vehicle impacts to structures.
Response: No intersections within Lane County jurisdiction were included in the study area during the scoping process as
documented in Appendix B. This does not apply.

R-9.8650-G TRAF FIC IMPACT ANALYSIS (TIA) – COMPLIANCE WITH OTHER STANDARDS
This section of Administrative Rule R-9.8650 establishes other requirements of the TIA report. These requirements are
reviewed below.
1.

Parking. Adequate parking will be provided to meet site-generated demands, in accordance with the specific
dimensions, parking angles, and parking ratio requirements that are contained in the Eugene Code, 1971.
Response: This is addressed on Page 13 of the TIA under the “On-Site Circulation” section.
2.

Pedestrian, Transit, Bicycle, and Handicapped Facilities. The site plans for the development proposal must reflect
that applicable provisions have been incorporated to ensure compliance with design standards for the provision of
public transportation, pedestrian, and bicycle facilities as required by provisions of the Eugene Code, 1971 and
other adopted design standards.
Response: The proposed site plan presented in Figure 2 of Appendix A meets these requirements. A review of on-site and
off-site circulation with respect to public transportation, pedestrian, and bicycle facilities is presented on Page 13 of the
TIA.
Sincerely,

Janet Jones, PE
Associate | Transportation Engineer
Enclosure(s): Administrative Order No. 58-02-02-F
c:

Mike Jenkins, Brandi Ho – MAJ Development
Steve Morasch – Landerholm
Chad Lawrence, Suzannah Stanley, Brent Ahrend – Mackenzie
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February 18, 2022
City of Eugene
Attention: Hearings Official
99 W. 10th Avenue
Eugene, OR 97401
Re:

MAJ Eugene Polk Street
AR 21-014 and TIA 21-002 Planning Director’s Decision
Project Number 2200525.02

Dear Hearings Official:
Mackenzie has prepared this letter to respond to Issue #6 as presented in the Appeal of Planning Director Decision filed
on February 9, 2022.
6.

The applicant’s TIA and the Planning Director’s incomplete evaluation do not ensure that the proposed
development, which the applicant admits will contribute to traffic problems in the area, can and will provide the
facilities necessary to accommodate the traffic impact of the proposed development, as required by EC 9.8650.
The Planning Director erred in finding otherwise.
a.

The Planning Director failed to address the City plans for extending bicycle lanes on Polk Street to the
intersection of W. 7th Ave. and Polk Street and the potential impacts, particularly with the condition of
approval’s (the “COA”) reconfiguration of the development’s Polk Street access and the shifting of exiting
traffic to cross a future southbound bike land adjacent to the development site.
Response: As noted in the December 6, 2021 TIA, the City’s adopted Capital Improvement Program, Discal Years 20222027 (CIP) was reviewed for scheduled transportation projects within the study area. No projects within the TIA study
area were identified at the time. Transportation projects that are included as part of the City’s Transportation System Plan
(TSP) are improvements that are planned long-range, and are not typically funded. Improvement plans listed in the TSP
do not necessarily have funding for construction, and therefore may never occur. Therefore, only planned improvements
provided in the City’s CIP are reviewed and considered in the TIA. In any event, bike lanes routinely cross site access points
and any needed striping would be provided as part of the bike lane construction, if the project ever became funded.
b.

The Planning Director failed to address the fact that the “project scoping” did not adequately evaluate
the potential impacts at the 4-way stop at the intersection of W 8th Avenue and Polk Street, both as the
application was proposed and with the potential traffic flow impacts of the CIA reconfiguration.
Response: Review of impacts at the W 8th Avenue/Polk Street intersection were not required, per R-9.8650-F.1. which
states that the analysis must include all intersections which will be impacted by 50 or more additional peak hour trips. The
W 8th Avenue/Polk Street intersection was estimated to be impacted by fewer than 50 peak hour trips, as reviewed in the
scoping process, and was therefore not included in the study area.
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c.

The Planning Director asserts that: “Public Works staff concurs with the proposed pass-by trip reduction”
but does not cite evidence in the record for the December Applications.
Response: The proposed pass-by trip reduction was originally scoped with City staff and approved, per an email dated
April 6, 2021 provided in Appendix B of the TIA. Additionally, City staff have noted that formal review comments were
provided by Public Works staff and are included as part of the official record.
d.

The Planning Director asserts that: “Public Works staff concurs with the applicant to include a reduction
for the previous use” but does not cite any evidence in the record for the December Applications.
Response: The proposed trip reduction for the previous bank was originally scoped with City staff and approved, per an
email dated April 6, 2021 provided in Appendix B of the TIA. The former bank was in operation at the time of the 2018
counts which were adjusted accordingly for 2021 conditions and utilized in the TIA; therefore, removal of former bank
trips from the proposed project’s trip generation ensured that site traffic was not double counted.
e.

The Planning Director asserts that: “The applicant's engineer analyzed all intersections within the study
area,” but does not address the insufficiency of the “project scoping.” (See 6.b.)
Response: As noted in the response above for 6b., the only intersections that are required for analysis, per the City’s
requirements, are those estimated to be impacted by 50 or more peak hour trips. The proposed study area was
documented in the TIA scoping letter (Appendix B of the TIA) with trip assignment at nearby intersections. The City’s
confirmation of the study area was also documented in Appendix B of the TIA.
f.

The Planning Director failed to evaluate both requirements of EC 9.8680. Instead, the finding states only:
“The development is not required to provide mitigation measures as the traffic analysis has demonstrated
the transportation system can accommodate the traffic and will operate above the required minimum
level of service.”

However, EC 9.8680 also requires more broadly that the proposal either will not “contribute to traffic
problems in the area” or “will provide the facilities necessary to accommodate the traffic impact of the
proposed development.” The applicant admits the inadequate queuing stack will increase backups on W.
7th Ave. but says only that making a bad existing condition worse doesn’t matter. (Emphasis added)
Response: The City’s statement quoted above is stated in relation to the required minimum level of service. As the TIA
noted, all study area intersections are projected to meet the City’s minimum level of service standard of LOS E. The TIA
did not state that inadequate queuing stack will increase backups on W 7th Avenue, but rather that there are existing
queuing deficiencies on W 7th Avenue that are projected to worsen with future traffic growth. Additionally, the TIA
provided recommendations of on-site mitigation strategies that are intended to minimize the blocking of the driveway on
W 7th Avenue, thereby maintaining safety.
Sincerely,
Janet Jones, PE
Associate | Transportation Engineer
c:

Mike Jenkins, Brandi Ho – MAJ Development
Steve Morasch – Landerholm
Suzannah Stanley, Chad Lawrence, Brent Ahrend – Mackenzie
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Public Works Referral Response
Adjustment Review Appeal
Date:
To:
From:
Subject:

February 16th, 2022
Mike McKerrow, Planning Division
Michele Wilcox, Public Works Engineering
ARA 21-14 MAJ Eugene Polk Street - Appeal

Disclaimer: The following referral comments from Public Works staff reflect a preliminary
evaluation of compliance with applicable approval standards and criteria. These referral comments
include draft findings and recommended conditions of approval, as well as related informational
items, relevant to surveying, engineering, transportation, and maintenance issues identified by
Public Works staff in the context of the applicable standards and criteria. These referral comments
are intended for review by Planning staff, for incorporation into the City’s written decision on the
subject application, however, they do not represent a final determination of compliance with the
applicable approval standards and criteria. It is acknowledged that these referral comments are
subject to revision upon further coordination with other affected City departments and utility
providers.
In response to the Appeal Statement regarding the proposed access connection to West 7 th
Avenue:
The appellant argues that the Planning Director (PD) did not base his decision on “…any
quantitative measures” associated with the approval of the requested adjustment(s) for the
proposed access connection onto West 7 th Avenue.
However, the adjustment criteria in EC 9.8030(28) allows an applicant to adjust the
standard in EC 9.6735(2) providing they demonstrate any of the four criteria. Approval
criterion (a) only requires an applicant to demonstrate that there are physical conditions
that preclude compliance with EC 7.420. The fact that compliance is not possible due to
existing physical constraints is not contested by any of the parties. The appellants
themselves state “…we can see that the separation standards… cannot both be satisfied at
the same time”. Yet the appellants want the City to require more analytical justification
from the site developer than the code allows. Public Works staff feels that this is beyond
the constraints of their authority.
Nevertheless, Public Works staff does feel that the applicant’s proposed access connection
location balances the competing needs of the street system (a preserved intersection
influence area, and the distance between adjacent access connections) with the business
needs of the site developer.
The appellants remark that “(c)ompliance (with EC 7.420) is possible by not having an
access on W. 7th Ave.” This is a misnomer as the lack of an access connection is not
ARA 21-14 MAJ Eugene Polk Street
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demonstration of compliance but rather a lack of applicability. Additionally, this is not an
option that the site developer has chosen and is therefore immaterial to the application at
hand.
Nevertheless, it is helpful to note that, as a major arterial West 7 th Avenue is designed to
facilitate the additional traffic loads that intense vehicular uses like this site will generate,
while the design of a major collector, like Polk Street is comparatively less so. Thus, the
appellants’ notion of sending all these new trips onto Polk would be even more problematic
by increasing the opportunities for cross conflicts. West 7 th Avenue is four lanes of traffic all
heading in the same direction. This one-way traffic design more smoothly facilitates the
ingress and egress of the abutting properties, as compared to the single two-directional
lanes on Polk Street. In fact, the specialized arterial design better facilitates the flow of
vehicles into and out of it then do two-way designs – Like Franklin Boulevard. The Access
Connection Location standards in EC 7.420 were not developed to account for cases in
which a one-way flow design is less likely to need the same distances that the two-way
design does. These factors are part of the consideration behind why the proposed location
of the access connection on to West 7th Avenue is found to be a good balance of the
competing needs.
In response to the Appeal Statement regarding the adjusted 50-foot internal vehicle stacking area
at the West 7th Avenue driveway.
The appellants misunderstood the proposed wayfinding associated with the condition of
approval. It was in the hopes of alleviating this possible confusion that the diagram was
provided. In a desire to provide greater clarify please refer to the added emphasis to the
PD’s findings.
“The applicant will be required to place an additional through arrow near the coffee
drive-through exit intersection to direct ingress traffic to continue in a southerly
direction. The applicant will also be required to add a right-turn arrow and “ONLY”
at the proposed eastern stop bar to prevent this internal driveway from creating a
left-turn conflict with the West 7 th Avenue ingress (southbound) lane.”
Furthermore, the criterion does not expect that a shorter stacking area will provide stacking
equal to the 50-foot lane, but that the 15-foot reduction will not negatively impact the use
of the right-of-way.
EC 9.8030(27) Driveways and Internal Circulation
The driveway requirement of EC 9.6703(3)(a) may be adjusted if the site developer
demonstrates with an Alternative Traffic Safety Study that a shorter driveway stacking
area will provide safe ingress and egress to the development site, will not negatively
ARA 21-14 MAJ Eugene Polk Street
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impact the efficiency of the public right-of-way, and will not result in a hazard to the
bicycle, pedestrian or vehicular traffic using the right-of-way.
These wayfinding measures will direct the vehicles entering the site, deeper into the site
prior to encountering cross-traffic. Moreover, there is not an expectation that the
reduction in stacking will prevent queueing in the street, any more than a 50-foot stacking
area would. Instead, the expectation is whether the proposed mitigations to provide an
offset to the 15-foot reduction. Public Works felt that the mitigations, with a few changes
which were then conditioned, addressed the need by pulling the two cars further into the
site. The extent to which the applicant is developing the site is not part of the criterion and
therefore not relevant to the adjustment findings.
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February 18, 2022
City of Eugene
Attention: Hearings Official
99 W. 10th Avenue
Eugene, OR 97401
Re:

MAJ Eugene Polk Street
Response to Saberian TIA Comments
Project Number 2200525.02

Dear Hearings Official:
Mackenzie has prepared this letter to respond to comments provided by Oregon Professional Engineer Massoud Saberian
in a letter dated December 30, 2021. The letter provided by Saberian provides commentary on the AR 21-014 and TIA 21002 applications for the proposed MAJ Development retail site at 710 Polk Street in Eugene, Oregon.

ADJUSTMENT RE VIEW ASSE SSMENT AN D RECOMMENDATION S
Eugene Code 9.8025 Adjustment Review – General Requirements
1) Except as provided in subsections (2) and (3), the adjustment review application shall be prepared by one or more
of the following professionals unless waived by the planning director:
a)
b)
c)
d)

Oregon licensed architect.
Oregon licensed civil engineer.
Oregon licensed landscape architect.
Oregon licensed land surveyor.

The Adjustment Review application provides no certification or seal by any of the above licensed professionals that attests
that the Adjustment Review application was prepared by one of the above licensed professionals. Therefore, the application
cannot be treated as valid until such time as it complies with EC 9.8025(1).
Response: The Adjustment Review Report dated December 6, 2021 was not stamped and sealed by a licensed individual.
However, the report was confirmed to have been prepared by licensed Oregon Professional Engineer Janet Tamayo Jones,
as documented in a January 5, 2022 email from myself (Janet Jones) to City staff (Mike McKerrow). The adjustment review
application requirements noted above do not require a stamp and seal, as are required with the Traffic Impact Analysis
(TIA), as specified under R-9.8650-F.1.
As acknowledged by the applicant, the proposal does not conform to the requirements of the following Eugene Code
provisions:





7.420(2)(a)(1) – No access within 250-foot influence area from the intersection of W. 7th Ave. And Polk St.
7.420(2)(b) – 200-foot access separation on W. 7th Ave.
7.429(2)(e) – Alignment with access to site(s) on the opposite side of Polk St.
9.6703(3)(a) – 50-foot onsite stacking area
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The applicant requests that all of these requirements be reduced or waived. However, as the applicant has acknowledged,
the combination of a significantly substandard (70% of requirement) stacking area and a significantly substandard (63%
of requirement) distance from the intersection of W. 7th Ave. and Polk St. would negatively impact eastbound traffic on
W. 7th Ave. (“this would only occur if traffic on W 7th Avenue was already backed up due to background traffic conditions
on W 7th Avenue” – Application on page 120)
Response: Mackenzie acknowledges the site plan proposal does not conform to requirements of the Eugene Code,
therefore requiring an adjustment. Existing queuing deficiencies on W 7th Avenue only affect onsite stacking distances
during the 15 busiest minutes of the day, and Mackenzie provided recommended mitigation strategies to minimize the
impact of the proposed development on these existing queuing W 7th Avenue deficiencies (page 20 of the TIA and page
16 of the Adjustment narrative). The adjustment criteria do not have a specific threshold as to what percentage of the
standard should not be considered in the event of an adjustment. And in any event, our analysis did not show significant
impacts with the proposed onsite mitigation.
The cited Eugene Code requirements for allowing any reduction in the stacking area and distance from the intersection are
as follows:
9.8030(27) Driveways and Internal Circulation. The driveway requirement of EC 9.6703(3)(a) may be adjusted if the site
developer demonstrates with an Alternative Traffic Study that a shorter driveway stacking area will provide safe ingress
and egress to the development site, will not negatively impact the efficiency of the public right-of-wat, and will not result
in a hazard to the bicycle, pedestrian or vehicular traffic using the right-of-way.
9.8030(28) Public Access Required. The public access requirement of 9.6735(2) may be adjusted If the site developer
demonstrates any of the following:
a) Physical conditions preclude compliance with EC 7.420. Such conditions may include, but are not limited to,
topography, trees, existing buildings or other existing development on the subject property or adjacent property.
b) The proposed adjustments to the standards will provide safe ingress and egress to the development site, will not
negatively impact the efficiency of the public right-of-way, and will not result in a hazard to the bicycle, pedestrian
or vehicular traffic using the right-of-way.
The applicant erroneously asserts that EC 9.8030(28)(a) applies to the required minimum distance from the intersection,
but this claim is based on the nature of the proposed development, not inherent physical conditions of the site. Obviously,
a less vehicle intensive development could provide access only from Polk St., avoiding the conflicts on W 7th Ave. altogether.
Response: The required 250-foot spacing standard from the centerline of Polk Street cannot be accommodated as the
entire site frontage is approximately 250 feet and the existing Stay Woke driveway to the west of the proposed site access
is an existing condition which cannot be changed. Therefore, these physical constraints are existing, physical conditions
which preclude the 250-foot spacing requirement along the W 7th Avenue frontage. Only providing an access to Polk
Street would add more traffic onto a lower classification roadway, posing potential safety concerns to the neighborhood.
The applicant also asserts that adjustments to these two standards meet the requirements of EC 9.8030(27) and 28(b)
because:
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“The proposed adjustment will provide safe ingress and egress to the development site, will not negatively impact the
efficiency of the public right-of-way, and will not result in a hazard to the bicycle, pedestrian or vehicular traffic using the
right-of-way.” Table IV.1, page 15.
However, it is my professional opinion that the application does not provide substantial and credible evidence to support
this statement.
1. The applicant has provided evidence that the proposed configuration would negatively impact the efficiency of the
public right-of-way. The applicant estimates “we expect queues for the site access to be between 25 feet and 75
feet during the busiest 15 minutes of the day.” (Page 13) A 75-foot queue would produce a backup of 40 feet of
queues cars across the sidewalk and behind (west of) the access on W. 7th Ave. in the lane that is also used by EmX
BRT buses.
Response: The proposed on-site mitigation is intended to reduce the occurrence of vehicles blocking the driveway.
Historical crash data along W 7th Avenue was reviewed for safety; there was no indication in the historical crash reports
that there were occurrences of pedestrian crashes at the site driveway with the high trip-generating Wells Fargo bank
ever, so we do not expect pedestrian crashes to occur with the proposed uses. Based on our analysis, the quoted
statement from Table IV. 1, page 15 is correct.
My independent assessment confirms the estimate of at least 40 feet of unaccommodated vehicles on W. 7th Ave. under
the conditions expected for the proposed development. Consequently, the combination of an inadequate stacking area and
inadequate distance from the intersection, as well as being only 20 feet before the EmX station, would have significant
negative impacts on backing up eastbound traffic and impeding EmX arrivals to the station adjacent to the site.
Response: The proposed site trips will have no significant impact on the EmX arrivals. Lane Transit District schedules their
transit service accordingly based on known traffic and congestion patterns. Existing traffic counts suggest that W 7th
Avenue is congested during peak times, and additional trips to the subject site will not change how the EmX operates. As
presented in Table 9 of the TIA, the pre- and post-development queues for the eastbound through-right turn lane at W
7th Avenue/Polk Street are projected to remain the same (250 feet during the AM and 275 feet during the PM), thereby
indicating the additional trips to the site will not have a significant impact on the queues at the signal or the EmX station.
2. The proposed conditions would also create significant occasions where vehicles making a right turn from W. 7th
Ave. on the site would block the sidewalk, requiring pedestrians (including wheelchair-bound and sight-impaired
individuals) to leave the sidewalk and pass in front of an entering car, or step off the curb into a travel lane.
Response: The proposed development has been conditioned to provide on-site mitigation (as recommended in the TIA)
including striped stop bars on site, as well signage reading “DO NOT BLOCK DRIVEWAY”. These site improvements are
anticipated to keep site traffic from blocking the driveway entrance to the site from W 7th Avenue, thereby keeping the
sidewalk clear for pedestrians and bicyclists to continue on W 7th Avenue unimpeded.
Not only do the requests for adjustments not conform to the approval criteria, but such adjustments would also be contrary
to the expressed intent of the Eugene Code:
EC 9.0020 Purpose. The purpose of the land use code is to protect and promote the health, safety, and general welfare of
the public and to preserve and enhance the economic, social, and environmental qualities of the community.
EC. 9.8015 Adjustment Review – Purpose. The adjustment review process is intended to:
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1) Encourage design proposals that respond to the intent of the code and creatively meet or exceed the specific
development standards.
The proposed development, under the conditions that would exist if all of the requested adjustments were approved, would
not “protect and promote the…safety…of the public.” The requested adjustments, particularly the significantly substandard
and inadequate onsite stacking area and insufficient distance from the major intersection and EmX station, would not
“meet or exceed the specific development standards” of 7.420(2)(a)(1) and 9.6703(3)(a).
Response: The City does not have a standard for providing driveway access a specified distance from a transit stop. The
proposed development was conditioned to provide on-site mitigation strategies (as recommended in the TIA) to maintain
safety at the site access driveways and along W 7th Avenue and Polk Street. The crash data that was reviewed as part of
the TIA did not indicate any crash patterns related to pedestrians, bicyclists, or even vehicle turning movements at the
existing site driveway on W 7th Avenue, which is currently provided at a spacing which is substandard to the City’s 250foot spacing from Polk Street. The conditioned mitigation strategies are meant to maintain safety at this location, and
therefore meets the City’s standard to “protect and promote the…safety…of the public”.
The proposed development generates several hundred trips daily and is an intensive, vehicle-oriented combination of uses
on what is a relatively small site at a less-than-ideal location. Approving the requested adjustments to this site would create
undesirable congestion, delays, and potential crashes, within consequent adverse safety impacts to the traveling public
and pedestrians accessing the site and adjacent EmX station.
Response: The trip generation from the proposed development is similar in number to a wide variety of permitted uses
in the zone. The proposed development does not generate several hundred trips, but rather is estimated to generate 147
new AM trips and 116 new PM trips. These are trips that are considered new to the site, as a large portion of site traffic is
estimated to simply reroute from W 7th Avenue and Polk Street, based on industry standard ITE data for pass-by trips.
The proposed new trips to the site are estimated to be lower during the PM peak hour than the former Wells Fargo bank,
meaning the impacts anticipated with the proposed development are estimated to be less significant compared with the
former bank.

TRAFFIC IMPACT ANALYSIS ASSESSMENT AND RECOMMENDATIONS
R-9.8650-A Traffic Impact Analysis (TIA) – Purpose.
As provided in EC 9.8650, the purpose of Traffic Impact Analysis Review (TIA review) is to ensure that developments that
will generate a significant amount of traffic, cause an increase in traffic that will contribute to traffic problems in the area,
or result in levels of service of the roadway system in the vicinity of the development that do not meet adopted level of
service standards provide the facilities necessary to accommodate the traffic impact of the proposed development.
R-9.8650-E Traffic Impact Analysis (TIA) – Exception to Requirements.
As part of a Type II or III review, the City Planning Director, or designee, may grant an exception to any or all of the content
requirements of R-9.8650-F when both of the following are met:
1. A development will generate less than 100 trips in any peak hour.
2. The applicant has demonstrated that submittal of the item(s) listed in R-9.8650-F is not necessary in order to show
compliance with the approval criteria of R-9.8650-C.
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The proposed development does not qualify for any exceptions under R-9.8650-E.
Response: This is a correct statement.
R-9.8650-F Traffic Impact Analysis (TIA) – Report Requirements.
Unless an exception is granted pursuant to R-9.8650-E, the following items are required as part of a TIA. [A list of required
follows this text in the administrative rule]
The following items are deficiencies in the submitted TIA report that preclude its approval:
1. The TIA, as submitted on December 13, 2021, was not dated, signed, and stamped by a Professional Civil or Traffic
Engineer, as required by Administrative Rule R-9.8650-F(1).
Response: The TIA dated December 6, 2021 and submitted on December 13, 2021 was signed and stamped by Oregon
Professional Engineer Janet Tamayo Jones. The digital copy uploaded by the City to the City’s website in connection with
the TIA 21-002 application was somehow corrupted, causing a blank cover page where the engineer’s stamp, signature,
and report date were provided. This information is part of the official record at the City of Eugene office.
2. Initial data collection appears to have been done in spring of 2018 (one day data collection), followed by
classification counts on multiple days (November 2021). For the sake of consistency and accuracy, data collection
should be similar in nature. Single day data collections (May 3, 2018) may be too old and November 2021
classification counts does not reflect any acceptable adjustment/correction factors due to changes in travel
patterns post Covid-19.
Response: The traffic was scoped with City staff and it was confirmed with City staff that the TIA would utilize 2018 preCOVID traffic counts due to atypical conditions associated with the ongoing COVID-19 pandemic. To account for growth
in traffic that occurred between 2018 and 2021, 2% annual growth for three (3) years was applied to 2018 traffic volumes
to estimate 2021 existing traffic volumes. Tube counts were collected in 2021 to verify that 2021 traffic was indeed lower
than 2018 traffic, and to satisfy the City’s TIA requirements of reviewing mid-day and Saturday traffic volumes, for which
data was not available under pre-COVID conditions.
3. The site in Figure 2 shows four, 2-nozzle fueling points which can accommodate a single car. A second or third
vehicle, or vehicle with a trailer, or a larger truck would block the drive aisle preventing ingress or egress traffic,
causing frequent and unavoidable congestion, which would cause grid lock for vehicles circulating through the
drive through coffee shop window or trying to access the 7-Eleven store or ATM.
Response: Mitigation such as striped stop bars and signage reading “DO NOT BLOCK DRIVEWAY” is proposed on site to
minimize the occurrence of vehicles blocking the driveway on W 7th Avenue. If the fuel station is at capacity, it is unlikely
additional vehicles will enter the site.
4. Pass-By Trip Distribution estimates are subjective, and there is inadequate justification for the percentage used.
The assumptions made are not backed by supporting reference documents or data from similar sites. In the TIA,
reference is made to the ITE Trip Generation Handbook 3rd Edition. The reason for this is not explained.
Response: Pass-by trip percentages were obtained from the Institute of Transportation Engineers’ (ITE) Trip Generation
Handbook, 3rd Edition (not to be confused with the Trip Generation Manual), which is the industry standard for
determining pass-by trip percentages. The City’s TIA standards do not go into the detail regarding pass-by trip percentages.
However, this was scoped with City staff prior to preparing the TIA. The specific reasons for the selection of the pass-by
trip percentages utilized in the TIA are provided in Appendix B of the TIA.

Agenda Page No. 112 of 116

City of Eugene
MAJ Eugene Polk Street
Project Number 2200525.02
February 18, 2022
Page 6
5. The TIA indicates that there was no in-process traffic as of the year 2018. However, it does not address any
development that potentially generates additional (in process) traffic after 2018.
Response: During the scoping process with City staff, City staff indicated there had been no approved developments since
2018 that would add background trips to the study area. Typically, these in-process trips would come from specific land
use approvals in the area. However, an annual background growth of 2% over three (3) years was applied to the 2018
traffic volumes to capture any growth in traffic for development in the overall area that may have add trips to the study
area between 2018 and 2021.
6. On TIA page 7 (PDF page 39) the explanation for removing the trips associated with the former bank (no longer in
operation) is considered as “appropriate”, however no technical justification is offered. It is not clear if the bank
was even required to provide a TIA when it started to operate. In my opinion this trip reduction is not justified, and
does underestimate the traffic impacts (i.e. trip generation, queue lengths, etc.). The proposed development should
be treated as though the site is being developed as a new site since, the use, access, site layout, circulation patterns,
etc. are completely different than the previous use.
Response: The historical 2018 traffic counts captured the former bank in operation. Not removing these former bank trips
on the adjacent roadway network would overestimate site trip impacts on W 7th Avenue and Polk Street.
7. With no on street parking, seven (7) parking spaces (+1 ADA) for the proposed coffee shop would likely be
inadequate, forcing patrons to recirculate on site searching for parking, park illegally, park farther away and walk,
or be forced to use the drive through window more. The TIA doesn’t provide any data on seating capacity of the
coffee shop, which is necessary to address the potential impact of inadequate parking in this vehicle-oriented area
and proposed development (as opposed to a “walkable environment”). It is also unclear how much outside seating
will be available which also impacts the demand for parking. Under current layout for the coffee shop, drive
through and pick up window, parking area and building access points, it is evident that there is an undesirable
percentage of vehicular/pedestrian conflict points. Also, the ADA parking spot is oriented in such a way that the
disabled patron is forced to cross an active driveway. Furthermore, the said drive isle [sic] forces the vehicle leaving
the pickup window to cross the path of pedestrians, as well as all the vehicles entering the site from W. 7th Ave
(right in) and wait for the queue existing [sic] the site to turn right on W. 7th Ave. This is an obvious congestion
point which will create an unsafe site circulation on a regular basis. The coffee shop building must be reoriented
(perhaps 90 degrees) such that visually impaired, or pedestrians and anyone in a wheelchair is not forced to cross
an active driveway, and vehicles leaving the pickup window are kept separate from the rest of the traffic entering
and exiting the site.
Response: While the proposed coffee shop will provide some indoor seating, the primary business of the proposed coffee
shop is not indoor coffee sales, but rather drive-through coffee sales. The proposed coffee shop will provide a queue
stacking area of 200 feet which is anticipated to accommodate approximately 10 vehicles. The proposed eight (8) parking
spaces meet the City’s minimum parking space requirements for this use. The ADA space serving the coffee use is proposed
closest to the building, as required by the Americans with Disabilities Act and per code. To minimize the potential for
vehicular and pedestrian conflicts, a stop bar (which was proposed as mitigation) was conditioned at the exit of the coffee
shop drive through. This stop bar, in conjunction with the conditioned sign reading “DO NOT BLOCK DRIVEWAY” is
anticipated to discourage vehicles blocking the driveway on W 7th Avenue, thereby reducing potential queuing conflicts
with traffic on W 7th Avenue.
8. The TIA suggests that the proposed site layout and access locations provide the most efficient and safest on-site
circulation and access compared to alternatives for the same four proposed uses…whether or not this is an
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accurate claim, that claim doesn’t address the basic issue: Does the proposal meet the code and substantive
requirements for safe and efficient access and circulation.
Response: The City’s TIA standards require that the “traffic study shall identify mitigation measures to meet a minimum
level of service and safety standards.” The City’s minimum Level of Service (LOS) standards for City intersections outside
the Eugene Downtown Traffic Impact Analysis Exempt Area is LOS E. All study area intersections, including site driveways,
are projected to meet this LOS E standard. As for safety standards, the City requires mitigation where historical crash
patterns will be exacerbated by the proposed development. While no historical crash patterns were found at the study
area intersections, mitigation was proposed to minimize the potential for vehicular conflicts and maintain safety along the
public roadways. Therefore, the proposal meets the code and substantive requirements for safe and efficient access and
circulation.
9. With EmX BRT operating along W. 6th and 7th Avenues, the TIA is assuming that only 5 hourly bus blockages are
expected. Assuming frequent delays during peak hours are even acceptable by the transit agency, this assumption
is not adequately supported by data and analysis.
Response: The current EmX BRT schedule was reviewed to determine the existing, scheduled stops at these locations
during peak times (provided in Appendix C of the TIA). These hourly bus blockages were then factored into the intersection
operations calculations to account for the downstream blockage of buses anticipated. There is no additional information
on Lane Transit District’s website that suggests BRT stops will increase during peak hours by a specific amount in the near
future.
10. Multiple assumptions are made about alternative access routes as remedy for disruption to the EmX bus rapid
transit service. There is inadequate data and analysis regarding the potential impacts of these assumptions, and
they should be treated as wholly speculative.
Response: No alternative access routes were suggested as remedy for disruption to the EmX BRT stop. The TIA noted that
during peak times when traffic on W 7th Avenue may be queued across the site driveway, drivers may choose to exit the
site via the Polk Street alley access, providing an alternative route towards W 7th Avenue, and particularly for traffic
continuing north on Polk Street.
11. Table 9 of the TIA shows available/effective storage for various approaches. On site storage (northbound vehicles
turning right from the site onto W. 7th Avenue) has 35 feet of storage. That is less than two typical vehicles. The
applicant’s own simulation shows a 95th percentile queue of 51 feet, which would back up to conflict with all onsite
circulation for all four uses. Considering the acknowledged inadequacy of onsite storage for entering vehicles, as
well as other circulation conflicts, the effective and available storage accessing W. 7th Avenue could be even less
than two vehicles. The TIA provides no analysis or recommended mitigation for this deficiency.
Response: The TIA acknowledged that the proposed stacking area on W 7th Avenue is substandard to the City’s 50-foot
standard. However, the proposed site plan offers an alternative, coupled with the proposed mitigation including striped
stop bars at the eastbound and westbound approaches just south of W 7th Avenue and signs reading “DO NOT BLOCK
DRIVEWAY” adjacent to the proposed stop bars, that meets the City’s code and substantive requirements for (and will
provide) safe and efficient access and circulation to, from and within the site.
12. Under Mitigation and recommendations (Pg. 23), it is stated “…assuming the site access is not blocked by standing
queues on W 7th Avenue…”. This assumption is unsubstantiated and not supported up by any analysis. In this form
of analysis, the proper assumption is that access is blocked. The recommended painted stop bars or “Do not block
driveway” sign on private property are neither enforceable nor effective.

Agenda Page No. 114 of 116

City of Eugene
MAJ Eugene Polk Street
Project Number 2200525.02
February 18, 2022
Page 8
Response: This excerpt regarding the assumption that traffic is not blocked by standing queues on W 7th Avenue is taken
out of context, as the preceding sentence within the same paragraph clearly states the queue expected under the busiest
15-minute periods of the day is projected to be 75 feet. It is untrue that the “assumption” of no standing queues on W
7th Avenue during other times of the day is unsubstantiated; hourly data suggesting lower traffic volumes throughout the
day (outside of peak times), where standing queues would not be expected on W 7th Avenue, were provided in Appendix
D of the TIA. Additionally, the recommended stop bars and “DO NOT BLOCK DRIVEWAY” signs are enforceable by the City
as a Condition of Approval, and any vehicles violating the directional signage and striping would be subject to enforcement
under the traffic laws.
13. Access to the walk-up ATM unit is not clearly evaluated, and it is unclear how a patron on foot, in a wheelchair or
in a car might park, exit and walk or roll up to the unit to conduct business.
Response: The walk-up ATM is no longer proposed and is not depicted in the plans submitted with the AR 21-014 and TIA
21-002 applications. The TIA incorrectly stated that a “drive-up ATM” was proposed with site development.
Sincerely,

Janet Jones, PE
Associate | Transportation Engineer
c:

Mike Jenkins, Brandi Ho – MAJ Development
Steve Morasch – Landerholm
Suzannah Stanley, Chad Lawrence, Brent Ahrend – Mackenzie
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MCKERROW Mike J
From:
Sent:
To:
Subject:

[EXTERNAL

Janet T. Jones <JTJ@mcknze.com>
Wednesday, January 5, 2022 2:09 PM
MCKERROW Mike J
Eugene Polk Street - ARA 21-14 and TIA 21-2

]

Hi Mike,
In regards to the review of the Polk Street and W 7th Avenue Adjustment and TIA applications, I wanted clarify that I,
Janet Jones, am a licensed Oregon Professional Engineer specializing in traffic engineering (License #92785PE), and
prepared the ARA 21-14 application that runs concurrently with the TIA 21-2 application.
I also wanted to add that the applicant wishes to clarify that materials submitted on December 13, 2021 do not
constitute a new application but are simply revised materials in response to past testimony.
Thank you,
Janet Jones, PE
Associate | Transportation Planning

MACKENZIE.
Architecture | Interiors | Engineering | Planning
D 971.346.3741 P 503.224.9560 W mcknze.com
RiverEast Center, 1515 SE Water Avenue #100, Portland, OR 97214
Mackenzie Email Disclaimer
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