AGENDA
Phone: 541-682-5481
www.eugene-or.gov/pc

Meeting Location:
Sloat Room—Atrium Building
99 W. 10th Avenue
Eugene, OR 97401

The Eugene Planning Commission welcomes your interest in these agenda items. Feel free to
come and go as you please at any of the meetings. This meeting location is wheelchairaccessible. For the hearing impaired, FM assistive-listening devices are available, or an
interpreter can be provided with 48-hour notice prior to the meeting. Spanish-language
interpretation will also be provided with 48-hour notice. To arrange for these services,
contact the Planning Division at 541-682-5675.

TUESDAY, AUGUST 6, 2019 – REGULAR MEETING (5:30 p.m. to 7:30 p.m.)
A.

DELIBERATIONS/POSSIBLE ACTION: Capital Hill PUD Remand
(City File PDT 17-1)
The Planning Commission will hold deliberations on the remand by
the Oregon Land Use Board of Appeals of the Planning Commission’s
approval with conditions of the Capital Hill tentative planned unit
development (PUD) application, a proposed 34-lot residential
development.
Staff: Nick Gioello, 541-682-5453, NGioello@eugene-or.gov

Commissioners:

Steven Baker; John Barofsky; Tiffany Edwards (Vice Chair); Lisa
Fragala; Chris Ramey; Ken Beeson; Kristen Taylor (Chair)

AGENDA ITEM SUMMARY
August 6, 2019

To:

Eugene Planning Commission

From:

Nicholas Gioello, Associate Planner, Eugene Planning Division

Subject: Capital Hill PUD Remand (City File PDT 17‐1)

ACTION REQUESTED
The Planning Commission will hold deliberations on the remand by the Oregon Land Use Board
of Appeals (LUBA) of the Planning Commission’s approval with conditions of the Capital Hill
tentative planned unit development (PUD) application (City File PDT 17‐1). LUBA remanded the
decision back to the City to allow the Planning Commission to adopt more adequate findings,
based on substantial evidence, regarding compliance with the geotechnical requirements of EC
9.8320(6) and EC 9.9630(3)(c)1. The Planning Commission’s role, as discussed in more detail
below, will be to review additional evidence and testimony submitted by the applicant and
other interested parties during an open record period established for this remand proceeding,
and to decide, based on the evidence in the record, whether to affirm, modify, or reverse the
previous conditional approval of the tentative PUD application.
BACKGROUND
An application for tentative PUD was filed by Schirmer Satre Group on behalf of the property
owner, Cynthia and Thomas Dreyer, requesting a 34‐lot residential Planned Unit Development
The subject property is 13.63 acres in size and is developed with three single‐family homes, a
three‐unit apartment building, a carriage house and non‐residential storage building. The
property is located south of Hendricks Park, at the end of Capital Drive. The entire property is
zoned R‐1 Low Density Residential and a portion has the /PD Planned Unit Development
Overlay.
The City’s Hearings Official approved the tentative PUD application with conditions in April
2018. The Hearings Official’s decision was appealed to the Planning Commission by both the
applicant and by a group of opponents including the Fairmount Neighborhood Association,
Laurel Hill Valley Citizens and a “Joint Response Committee” comprised of interested neighbors
who oppose the project. On June 14, 2018, after a public hearing and deliberations on the
appeal, the Planning Commission affirmed the Hearings Official’s decision approving the
1 Although LUBA’s remand references EC 9.9630, that code section does not apply directly to this tentative PUD
application. EC 9.9630 only applies to applications for subdivisions, partitions and site review. See EC 9.9500.
However, the policies of the South Hills Study (an adopted refinement plan) that are codified in EC 9.9630 are
directly applicable to the tentative PUD application through EC 9.8320(2) (“The PUD is consistent with applicable
adopted refinement plan policies.”). This Agenda Item Summary will therefore refer to the applicable South Hills
Study policy rather than to EC 9.9630.
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application with conditions and modified Condition of Approval #10. The Planning
Commission’s June 14, 2018 Final Order is included as Attachment A.
The Planning Commission’s decision was appealed to LUBA by both the applicant and a group of
opponents consisting of the Fairmount Neighborhood Association, Laurel Hill Valley Citizens,
and the Joint Response Committee of the Fairmount Neighborhood Association and the Laurel
Hill Valley Citizens (the Neighbors). In November 2018, LUBA issued a decision on the appeal.
The Board agreed with the majority of the Planning Commission’s decision, but ultimately
remanded the decision back to the City to allow the Planning Commission to adopt more
adequate findings based on substantial evidence, regarding compliance with EC 9.8320(6) and
EC 9.9630(3)(c).2 LUBA’s Final Opinion and Order is included as Attachment B.
The applicant appealed LUBA’s decision to the Court of Appeals, and on February 27, 2019 the
Court of Appeals affirmed LUBA’s decision without opinion. On May 7, 2019, the applicant
requested that the City begin to process the remand.
On May 19, 2019, Planning staff mailed a “Notice of Opportunity to Submit Written Testimony
to the Eugene Planning Commission – Limited Issues” to the applicant and interested parties. A
copy of the Notice is provided as Attachment C. The notice provided that the Planning
Commission would accept “written testimony that addresses the Capital Hill Tentative PUD
application’s compliance with the geotechnical requirements of Eugene Code (EC) sections
9.8320(6) and 9.9630(3).” The City intentionally limited the scope of permissible new
testimony to testimony that is relevant to the scope of issues set out in LUBA’s remand.
For ease of reference, staff has provided a summary of all testimony received during the open
record period associated with the remand. That summary is included as Attachment D. The
applicant has objected to some of the testimony submitted as falling outside the scope of
permissible testimony as described in the notice. The Planning Commission will need to decide
whether to reject that testimony. Deliberations will start with that task, as well as other
preliminary procedural matters that need to be addressed before substantive deliberations
begin.
SCOPE OF REMAND
The approval criteria applicable to this remand are EC 9.8320(6) and the South Hills Study’s
specific recommendations for development standards related to review of on‐site and off‐site
impact of the development.
EC 9.8320(6) requires that:
The PUD will not be a significant risk to public health and safety, including but not
limited to soil erosion, slope failure, stormwater or flood hazard, or an impediment to
2 As noted above, although LUBA’s remand references EC 9.9630, that code section does not apply directly to this
tentative PUD application. EC 9.9630 only applies to applications for subdivisions, partitions and site review. See
EC 9.9500. However, the policies of the South Hills Study that are codified in EC 9.9630 are directly applicable to
the tentative PUD application through EC 9.8320(2), so the application must comply with the same approval
criteria included in EC 9.9630(3).
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emergency response.
The South Hills Study’s specific recommendations for development standards related to review
of on‐site and off‐site impact of the development require the following:
That adequate review of both on‐site and off‐site impact of any development by a
qualified engineering geologist occur under any of the following conditions:
1.
All formations:
Soil depth of 40 inches and above.
Slopes of 30 percent and above.
2.
Basalt flows:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
3.
Eugene Formation:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
4.
Basalt flows:
Soil depth of 20 to 40 inches.
Slopes of 30 percent and above.
5.
Eugene Formation:
Soil depth of 20 inches to 40 inches.
Slopes of 30 percent and above.
LUBA found that a reasonable decision maker would not have relied upon the applicant’s
Geotechnical Investigation to find compliance with EC 9.8320(6) and the applicable South Hills
Study policy. LUBA therefore remanded the decision back to the City to allow the City to adopt
more adequate findings, based on substantial evidence in the record, regarding compliance
with those approval criteria. LUBA’s conclusion was based in part on the apparently unrebutted
expert testimony of the Neighbors' consultant that no reliable conclusions can be drawn
regarding potential for slope failure on the site, because the applicant’s test pits were clustered
on the least steep portion of the property, encompassed only 20 percent of the property, and
were located some distance from two identified areas of soil instability on which development
is proposed. LUBA’s conclusion was also based on the unexplained assumption that the test pit
locations are representative of the subsurface conditions on the remainder of the property.
LUBA also explained that Condition of Approval #10, as modified by the Planning Commission
appeared to represent an attempt to overcome evidentiary inadequacies in the applicant’s
Geotechnical Investigation.
The following Condition of Approval #10 was adopted by the Hearings Official in her April 20,
2018 decision:
A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure and residences on
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individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the related
geotechnical analysis.
The Planning Commission, on appeal, amended Condition #10 in their June 14, 2018 Final Order
as follows:
A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the preliminary
geotechnical analysis approved for the tentative PUD, as well as any additional
geotechnical analyses required for individual permits. The geotechnical analyses
required for individual permits shall also address potential off‐site impacts.
LUBA noted that the Planning Commission’s findings did not cite to any evidence addressing
off‐site impacts or explain why the Geotechnical Investigation provides an adequate review of
off‐site impacts as required by the South Hills Study. LUBA speculated that this lack of evidence
may be the reason why the Planning Commission felt compelled to modify Condition of
Approval #10, to overcome evidentiary insufficiencies in determining compliance with EC
9.8320(6) and the applicable South Hills Study policy.
PLANNING COMMISSION’S REVIEW ROLE
In this case, the Planning Commission’s role on remand is to consider the evidence and
argument in the record, including the new evidence and argument submitted during the open
record period on remand, and to decide whether to affirm, modify, or reverse the Hearings
Official’s decision on the tentative PUD application. The issues within the scope of this remand
are summarized above, and otherwise set forth in LUBA’s decision and the City’s notice of these
proceedings in Attachment C. In addressing these issues, the Planning Commission must limit
its consideration to the established evidentiary record, which is discussed above.
If the Planning Commission finds the new evidence and testimony submitted during the recent
open record period does not alter the Commission’s previous decision to affirm the Hearings
Official’s approval of the application, the Planning Commission to adopt supplemental findings
in support of that affirmation. In this case, LUBA was clear that additional findings would be
needed based on substantial evidence to determine compliance with the relevant approval
criteria. The Planning Commission may otherwise modify its initial decision or reverse the
decision. If the Planning Commission decides to reverse its initial decision and deny the
application, the Planning Commission will need to adopt specific findings of fact as to why the
application does not meet the applicable approval criteria.

DELIBERATIONS ON REMAND
Below is a brief outline of staff’s recommended approach to deliberations.
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Task #1
Review the testimony submitted during the open record period and determine if any
testimony is outside the limited scope of this remand or should otherwise be rejected from
consideration.
See Attachment D for a summary of all testimony received during the remand open record
period. The applicant has objected to certain testimony as outside the scope of the remand
open record. The testimony objected to by the applicant has is identified in Attachment D. The
Planning Commission will need to decide whether to reject that testimony. Staff will help walk
the Commission through the testimony that the applicant objects to.
Task #2:
Review and consider the materials in the record and decide whether to affirm, modify, or
reverse the Hearing’s Official’s approval of the Tentative PUD Application.
Staff recommends the following process as a framework for substantive deliberations:






Review the new testimony included in the record (and not rejected) to determine if the
requirements of EC 9.8320(6) and the South Hills Study’s specific recommendations for
development standards related to review of on‐site and off‐site impacts are met.
Review the Public Works Memorandum – PDT 17‐1, Capital Hill PUD: LUBA Remand
Geotechnical Concerns (July 29, 2019). See Attachment E.
Review Condition of Approval #10 and consider proposed amendments to the language
by: 1) the applicant; 2) opponents/neighbors (Sean Malone); and 3) staff. Staff’s
recommended change to the condition is addressed below in the Staff
recommendation and in more detail within the Public Works Memorandum referenced
above and included as Attachment E.
Review the Draft Final Order (Attachment F) and provide staff with specific guidance on
any changes the Planning Commission would like to make to the Draft Final Order.

STAFF RECOMMENDATION
Based on the available information, including the appeal, the remand, and all relevant record
materials to date, staff has prepared a Draft Final Order affirming the Hearings Official’s
approval and stating that the Planning Commission finds the following:
 That the placement and quantity of the test pits (including the nine new test pits) meets
the minimum requirements in Administrative Order No. 58‐02‐25‐F for number and
spacing of test pits and constitutes substantial evidence of compliance with EC
9.8320(6); and
 Based on a review of the applicant’s previous geologic investigations, the applicant’s
May 14, 2019 supplemental report, and the applicant’s proposed site plan, it appears
that the applicant has considered on‐site and off‐site impacts of the proposed
development and will implement recommendations intended to minimize those impacts
in accordance with the specific recommendations in the South Hills Study for
development standards related to review of on‐site and off‐site impact of the
development; and
 Finding that Condition of Approval #10 as initially proposed by Public Works staff and
adopted by the Hearings Official, will act as belt and suspenders to ensure that the
Page 5



individual public improvements and home sites are constructed in a way that is
geotechnically sound and that complies with the geotechnical analysis for the entire
PUD; and finding that amending Condition of Approval #10 to reference the original
geotechnical analysis dated February 6, 2017 and the additional analysis submitted May
14, 2019 will ensure the recommendations of both geotechnical analyses will apply as
public improvements and home sites are constructed; and
Adopting the following Condition of Approval #10 (as initially adopted by the Hearings
Official and as amended):
A geotechnical analysis from a certified engineer, with specific
recommendations for design and construction standards, shall be provided
with any applications for Privately Engineered Public Improvement (PEPI)
permits, as well as building permits and site development permits for the
initial construction of infrastructure and residences on individual lots. The
development proposed with each permit shall adhere to the recommended
standards for design and construction as contained in applicant’s geotechnical
analyses dated February 6, 2017 and May 14, 2019.

If the Planning Commission does not adopt the draft decision and instead decides to reverse or
otherwise modify its previous decision, the Planning Commission will need to articulate its
reasoning so that staff can prepare a revised Final Order that reflects the Planning
Commission’s decision.
Once the Commission has completed its deliberations, staff will make any necessary revisions
to the Draft Final Order for the Commission’s consideration and action at a subsequent
meeting, scheduled for August 13, 2019. The Planning Commission’s decision on this remand
must be issued no later than September 4, 2019, to meet the 120‐day statutory time limit for
these remand proceedings.
ATTACHMENTS
A hard copy of the complete record is available for free inspection at the Atrium Building, 99
West 10th Avenue, between 9:00 a.m. and 4:00 p.m. Monday through Friday. Copies may also
be obtained by the public at cost. The entire record of materials will be provided to the
Planning Commission separately. The full record will also be available at the Planning
Commission deliberation meetings.
A.
B.
C.
D.
E.
F.

Final Order of the Eugene Planning Commission for Capital Hill PUD (June 14, 2018)
LUBA Final Opinion and Order (November 20, 2018)
Notice of Opportunity to Submit Written Testimony
Summary of Testimony received
Public Works Memorandum (July 29, 2019)
Draft Final Order

FOR MORE INFORMATION:
Please contact Nicholas Gioello, Associate Planner, Eugene Planning Division, by phone at:
(541) 682‐5437, or by e‐mail at: NGioello@eugene‐or.gov
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Attachment A
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Planning
FINAL ORDER OF THE EUGENE PLANNING COMMISSION

ON APPEAL OF THE HEARINGS OFFICIAL'S TENTATIVE APPROVAL FOR
CAPITAL HILL PUD (PDT

17-1)

INTRODUCTION

1.

appeals of a decision by the Eugene Hearings Official to approve a
The Eugene Hearings Official held the initial public
tentative planned unit development (PUD).
hearing on this request on March 7,2018. Following the hearing and open record period for
additional testimony, she approved the applicant's tentative PUD with 20 conditions of
approval on April 20, 2018.
This final order

two

concerns

appeals were filed on May 7, 2018. One was filed by Bill Kloos, Attorney, on behalf of the
applicant. While the applicant appears amenable to the decision made by the Hearings Official,
even stating that had the opponents not filed an appeal they would withdraw their own appeal,
the appeal raises two legal issues that are essentially the same two legal arguments it made
before the Hearings Official. The second appeal was filed by the Joint Response Committee of
the Fairmount Neighbors Association and Laurel Hill Valley Citizens, also on May 7,2018. The
neighbors' appeal includes 31 appeal issues, and attaches a letter from GeoScience, Inc.,that
raises further argument with respect to the Hearings Official's application of criteria related to
geotechnical analysis.
Two

On

May 9, 2018, the City mailed written notice of the appeals and the Planning Commission
public hearing on the appeals on May 22, 2018. At the public hearing, attorney Bill

held the

provided oral testimony on behalf of the applicant (and as appellant).
Property owner and applicant Cynthia Dryer also provided testimony. Jason Brown, CW
Murchison, Susan Hoffman and Gunnar Schlieder, provided testimony on behalf of the Joint
Kloos and Carol Schirmer

Response Committee

as

appellant.

Conner, Deborah
Langston, Nathaniel Teich, Brent Lorschieder, Mark Conely, John O'
Skell, Peggy Fisher, John Toner, Gavin McComas, Susan Hoffman and Annamarie Pihs spoke in
opposition to the application. There was no public testimony in favor of or neutral regarding
Elizabeth

the

application.

applicant's legal counsel, Bill Kloos, followed with
testimony was also submitted by several individuals.

The

final rebuttal

testimony. Written

Planning Commission closed the public hearing and closed the record to additional
testimony on May 22, 2018. The Planning Commission deliberated on the appeal issues at
meetings on June 4,7 and 12, 2018, and reached its final decision on June 14, 2018. The

its
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1

Planning

Commission affirmed the

with additional
as

findings

set forth in Section

Hearings official's decision

and conditions

as

well

as

to approve the tentative

modifications to certain

PUD,

approval conditions,

IV, below.

As described

below, with this June 14, 2018 Final Order, the Planning Commission affirms the
Hearings Official's April 20, 2018 decision with modifications. The Planning Commission's

decision is detailed below with respect to each
II.

assignment of error.

RECORD BEFORE THE PLANNING COMMISSION

The record before the

Planning Commission consists of all the items that were placed before,
and not rejected by,the Planning Commission prior to its final decision on this appeal. The
record in this appeal was physically placed before the Planning Commission at the hearing and
deliberations on this appeal and was also provided electronically to each of the commissioners.
Under EC 9.
7655, appeals to the Planning Commission are "on the record,"that is,the Planning
Commission is limited to consideration of the record before the Hearings Official. In addition,
appeals to the Planning Commission are "limited to issues raised in the record that are set out
in the filed statement of issues." The Planning Commission's decision on the appeal is based
upon consideration of all relevant evidence and argument within the record.

III.

PROCEDURAL ISSUES

Bias/Ex Parte Contacts
Planning Commission meeting

At the

Jaworski declared
could make

they
During

ex

an

parte

contacts

May 22, 2018, Chairman Barofsky and Commissioner
related to the application on appeal and announced that
on

unbiased decision based

on

the evidence and argument in the record.

presentation, at the May 22, 2018, meeting it was stated that any person in the
audience had the right to rebut the substance of any of the ex parte communications. At the
Planning Commission meeting on June 7, 2018, Commissioner Taylor announced that while she
is a member of the Fairmount Neighborhood Association, she did not have any ex parte
contacts related the application on appeal and that she can make an unbiased decision based
on

the staff

the evidence and argument in the record.

Rejection of Testimony
At the Planning Commission meeting held on June 4, 2018, the Planning Commission rejected
the following portions of the "Appeal Statement to the Eugene Planning Commission of the
Hearings Official Decision dated April 20, 2018, regarding the Capital Hill Tentative PUD
application, File PDT 17-1"submitted by the Joint Response Committee of the Fairmount
Neighbors Association and the Laurel Hill Valley Citizens:
and (1)under Appeal Issue 23 because the
1) The Planning Commission rejected items (f)

Planning

Commission determined that

they

constituted

new

issues not raised before the

Hearings Official;

2)

The

Planning Commission rejected the word "permanent"in the first sentence under the
heading "Environmental quality"in Appeal Issue 28 because the Planning Commission
determined that an assertion of permanent damage constituted new evidence not
presented to the Hearings Official;
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3)

The

rejected the

Commission

second and third sentences in the second

paragraph
May 2, 2018, letter from Gunnar Schlieder attached to the Joint Response
Committee's appeal statement because the Planning Commission determined that they
constitute new evidence not presented to the Hearings Official;
4) The Planning Commission rejected the fifth and sixth sentences in the last full paragraph on
page 10 of the May 2, 2018, letter from Gunnar Schlieder attached to the Joint Response
on

Planning

page 1 of the

Committee's appeal statement because the Planning Commission determined that those
sentences constitute

5)

The

new

evidence not

presented

to the

Hearings Official; and,
paragraph under the

the first sentence of the first

Commission

Planning
rejected
heading "Conclusion"in the Schlieder letter as a statement of fact that constituted
evidence not presented to the Hearings Official.

IV.

new

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After consideration of the applicable law and all argument and evidence in the record, the

subject application meets all applicable PUD approval
criteria from EC 9.
8320 as specified by the Hearings Official, with the additional findings and the
additional and modified conditions of approval described below. In the event of any conflict
between the Hearings Official's decision and this Final Order, this Final Order shall prevail. The
Hearings Official's decision is adopted by reference and included as Attachment A.
Planning

Commission finds that the

above, the Planning Commission was presented with two appeals. One appeal was
filed by the applicant with two assignments of error (Applicant's Appeal).The other appeal was
filed by the Joint Response Committee of the Fairmount Neighbors Association and Laurel Hill
Valley Citizens (Neighbors' Appeal)with 31 appeal issues. Each assignment of error in the
appeals is set forth below, followed by the Planning Commission's findings of fact and
As noted

conclusions of law
decision took

as

place

to each

on

one. The

Planning

June 4,June 7,June

Commission's deliberations

supporting this

12, and June 14, 2018.

Applicant's Appeal

appeal,the applicant makes essentially the same two legal arguments it made before the
Hearings Official: 1)that the applicant is entitled to review of its application only under clear
and objective standards even though the applicant chose to proceed under the City's
discretionary (General)track; and 2)the City's adopted South Hills Study does not apply to the
property that is the subject of this Tentative PUD application. The following are the Planning
Commission's findings and conclusions on the two appeal issues raised by the applicant:
In its

Clear and Objective Standards

Applicants for a Tentative PUD approval have the option of proceeding under the City's
track. The approval criteria contained in the
Needed Housing"track, or the City's General"
"
Needed Housing track are clear and objective, while the approval criteria in the General track
tend to be more flexible and discretionary. In this case, the applicant chose to proceed under
the discretionary approval criteria of the General track, but then argued that state law requires
that the City only apply a subset of the General track approval criteria which are clear and
objective.
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Planning Commission finds that the Hearings Official correctly concluded that state law
require the City to apply only clear and objective approval criteria to an application
filed under the City's discretionary (General)track. The Hearings Official also correctly
concluded that all of the General track approval criteria are applicable to this Tentative PUD
application.
The

does not

Applicability of South Hills Study

applicant argues that the South Hills Study does not apply to the subject property because
the subject property was located outside City limits at the time the South Hills Study was
adopted.
The

Planning Commission finds that the Hearings Official correctly concluded that the South
Hills Study does apply to the subject property. The South Hills Study applies to properties that
are: 1)located within the City, 2)south of 18th Avenue, and 3)above 500 feet in elevation. The
Hearings Official concluded that as properties located south of 18th Avenue and above 500 feet
annex into the City, they become subject to the South Hills Study. The Hearings Official
correctly concluded that the subject property is located within the City limits, south of 18th
Avenue and above 500 feet in elevation; therefore, the South Hills Study applies to the subject

The

property.

Planning Commission agrees with the conclusion of the Hearings Official on the applicant's
appeal issues and finds no error that would warrant modification or reversal of the decision.

The

Neighbors' Appeal

appeal submitted by the Joint Response Committee of the Fairmount Neighbors
Valley Citizens identifies 31 appeal issues related to what the
Committee believes represent errors in the Hearings Official's decision related to approving the
Capital Hill tentative PUD application, with supporting argument provided in a letter from
Geoscience, Inc. that was included with the appeal. The appeal makes the case that the
Hearings Official's decision should be reversed (and the application should be denied).The
Planning Commission's findings and conclusions related to each appeal issue are provided

The

Association and Laurel Hill

below.

1:
EC 9.
8320 (1) The
Appeal Issue #
- Hearings Official erred regarding applicability of

by denying that seven individual policy statements
should be considered as applicable in determining compliance with this criterion. The
Hearings Official incorrectly interpreted the requirements of this approval criterion
and failed to evaluate evidence in the record that contradicts the findings.
the

policies of the

Metro Plan

Hearings Official's Decision:
17) as general
Hearings Official identifies three Metro Plan policies (A.10, A. 13 and A.
directives, to
" the City to guide the City in implementing the Metro Plan"and not mandatory
approval criteria ( Hearings Official Decision, page 14).The Hearings Official discusses policies
direction to the city, and are not
11 and A. 20, acknowledging that both policies, provide
"
Official Decision, page
(
mandatory approval criteria for the proposed development"Hearings
also pointing out that the applicant is not requesting a higher density development.
15),

The
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Planning Commission's Determination:
Staff discussed the applicability of adopted Metro Plan policies in its February 2018 Staff Report
pages 6 and 7).Staff noted that none of the relevant Metro Plan policies appear to directly
apply as mandatory approval criteria. Staff found that the applicant's request did appear to
meet the intent of policies A. 10, A. 13 and A. 17, and the Hearings Official generally agreed.
The Planning Commission agrees with the Hearings Official's decision, that the proposed PUD is
consistent with the applicable provisions of the Metro Plan, with one important clarification
with regard to the wording in her decision. The Planning Commission accepts and adopts the
Hearing Official's findings related to this appeal issue except that the Planning Commission
modifies one sentence as follows:on page 14 of the Hearings Official's decision, fourth
"
paragraph, the Planning Commission modifies the following sentence to read: The
Planning
Staff have identified the three following policies within the Metro Plan Residential Land Use
and Housing Element as
relevant to approval of the proposed PUD...."
Based

on

the available information in the record and the

Commission finds that the

Hearings Official did not

err

proposed clarification, the Planning
appeal issue.

with respect to this

2:
EC 2)
Appeal Issue #
9.
8320( The Hearings
- Official erred by incorrectly interpreting

the

requirements of the South Hills Study, Ridgeline Park Section - Specific

Recommendations.

3:EC 2)
Appeal Issue #
9.
8320( The Hearings
- Official erred in the determination of

whether the PUD served the purposes outlined in the
Hills

Ridgeline

Park

Section, South

Study.

Hearings Official's Decision:

Hearings Official determined that "because the subject property is designated for
residential development and is specifically not recommended for preservation or park usage,
the recommendations for the park and preservation purposes do not expressly apply"Hearings
(
Official Decision, page 18).
The Hearings Official also determined that the portion of the
above
feet
901
is
property
permitted to develop subject to the PUD procedures since
consistency with the purposes of the Purpose Statements and Recommendations could be
demonstrated. The Hearings Official determined that the preserved area which includes Tract A
and the preserved areas of the individual lots was consistent with purpose statement #
1To
ensure preservation of those areas most visibly a part of the entire community. The Hearings
Official determined that preservation areas will be protected from construction and tree
The
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Hearing Official discusses several issues raised by the Neighborhood Response Committee
NRC).The NRC makes the argument that the subject property should be retained as a park
purpose and not be residentially developed. The Hearings Official states that "the South Hills
Study does not designate the subject property for preservation or park use and does not
prohibit residential development".The NRC also objects to the number of trees to be removed.

The

Hearings Official acknowledged that future construction requires the removal of trees, and
noted that "this property is designated for residential development, the South Hills Study does

The

not

require that there be

no

impact".

Summary of Appellant's Argument:
The appellant states, The
"
Hearings Official incorrectly interpreted the Ridgeline Park section of
the South Hills Study to mean that the specific recommendations in EC 2
9.
1)(
a)
9630(do not
Based on the Hearings Official's interpretations and decision
Statement, page 3).
apply"Appeal
(
no protection is afforded any land above 901 feet. The appellant argues that, All
" subject
to
the
South
Hills
refinement
above
be
901' must
zone,
developed according
Study
property
that
the
not simply R1 zoning" Appeal
The
Statement,
(
appellant argues
Hearing
page 3).
Official's analysis is in error, because the Ridgeline Park section refers to land above 901 feet
and the Hearings Official erred by allowing the applicant to fulfill the purposes by setting aside

property below 901 feet.

Planning Commission's Determination:
The Planning Commission concurs with the findings of the Hearings Official, and as noted in its
staff report, The
"
Ridgeline Park section of the South Hills Study is primarily intended for areas
The Planning Commission agrees
within the south hills suitable as recreational parks" page
(
8).
that the applicant has demonstrated consistency with the South Hill Study and exceeded the
recommendations by demonstrating consistency with three of the Ridgeline Park purpose
statements.

Based

on

Hearings

the available information in the
Official did not

err

record,the Planning Commission finds that the

with respect to this

appeal

issue.

4:EC 2)
Appeal Issue #
9.
8320( The Hearings
- Official incorrectly interpreted the

language

and

9.
b)].
9630(
requirements of the Development Standards SEC 3)(

Hearings Official's Decision: The Hearings Official interpreted the South Hills Study standards to
encourage"the applicant to propose a development that uses procedures afforded through
the PUD process to balance the clustering of development and preservation of open space to
The Hearings Official
effectively minimize overall impacts (Hearings Official Decision, page 19).
also determined that the combined
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preservation

areas

will locate

building

sites closer to the

Page 6

top of the ridgeline, clustering home sites in

with fewer trees and vegetation

and,
accordingly, resulting in less impact to the site, noting that the greatest degree of previous site
disturbance occurred in the higher elevations of the site (Hearings Official Decision, page 20).
The Hearings Official also disagreed with the NRC's characterization of the site's topography
and proposed site plan.
areas

Summary of Appellant's Argument:

appellant asserts (Appeal Statement, page 6)that the Hearings Official describes the,
Official
Development Standards for the Ridgeline section of the South Hills Study"Hearings
(
decision, page 19)but then lists the purposes from the Development Section, not the Ridgeline
Park section, which is a misinterpretation.

The

appellant also asserts (Appeal Statement, page 6)that the Hearings Official erred by using
the phrase, overall
impacts"on pages 19 and 20 of her decision because the phrase is not a
"
or
recognized goal
policy of the South Hills Study. The appellant also asserts that the Hearings
Official erred by describing the open space buffer as being concentrated in the area with the
steepest slopes and that clustering of home sites in the mid-to higher elevations will allow for
the preservation of more trees (Hearings Official Decision, page 20).

The

Based

on

Hearings

Planning Commission finds that the
appeal issue.

the available information in the record, the
Official did not

err

with respect to this

Planning Commission's Determination:
9.
9
b)
630(and (c)Development Standards - Specific
appellant has referenced EC 3)(
Recommendations, however it is important to note that the entire South Hills Study is
9630, since a Tentative PUD must be
applicable to this development and not just EC 9.
consistent with applicable adopted refinement plan policies as defined under EC 2).
9.
8320( The
and (c)are identical to those in the South Hills Study, however the
9.
630(
9
3.
)(
policies at EC b)
codified policies are only applicable to land use applications for Subdivision, Partition and Site
9500. This is a technical detail noted here simply for purposes of
Review as stated in EC 9.
clarification, as the substance of the policies in this case remains the same.

The

following is one of the relevant Development Standards of the South Hills Study applicable
to the proposed PUD, as addressed in the staff report and Hearings Official decision, and raised
in this appeal issue.
The

That

planned
1.

development procedures shall be utilized for the following purposes:
To encourage clustering of development in areas characterized by:
a.Shallowest slopes

unit

b. Lowest elevations

of vegetation
of visual impact.
To encourage preservation as open space
a. Intermediate and steep slopes
b. Higher elevations
c. Significant amounts of vegetation;

c. Least

amount

d. Least amount
2.
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by:
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d.Significant visual

impact.

applicant's site plans and in other supporting application materials, the
higher percentage of vegetation occur on the eastern side of the PUD site.
steepest slopes
The Tract A preservation area runs the entire length of the eastern border. All of the lots that
border Tract A (Lots 5, and 8 through 19)also contain varying sized preservation areas. These
combined preservation areas will locate potential building sites on these lots closer to the top
of the ridgeline that this site is located on. This will in effect provide clustering of home sites
where less trees and vegetation are located. Although contrary to the above purposes of
clustering development areas in the lowest elevations and preserving open space in the highest
elevations, the physical characteristics of the site,with the steepest slopes and higher
percentage of vegetation in the lowest elevations, preclude these purposes. The greatest
degree of previous site disturbance has occurred in the higher elevations of the site.This
includes the previous construction of three homes, a multi-unit building, a barn and grading of
a dirt vehicle trail where the proposed private road (Cupola Drive)would be located. It also
appears that a number of trees were removed over the preceding years since the number of
mature trees at the highest elevations of the site are significantly fewer than in the lower
elevations with minimal ground disturbance. Clustering of home sites in the mid-to higher
elevations will limit the ground disturbance and allow for the preservation of more trees and
vegetation, which is consistent with the above policies to the extent possible, given the existing
As reflected

on

the

and

site conditions and constraints.

key factor involved in the correct interpretation of this policy relates to its use of the word
encourage."While the policy itself requires that the PUD procedures be utilized for the
purposes listed,the word "encourage"affords substantial latitude in determining the meaning
and effect of the policy on a given development proposal. As such, the Hearings Official did not
" verall impacts"since requiring strict compliance with the purposes listed
err in her analysis of o
would actually run afoul of the South Hills Study intent, based on the existing site
characteristics and constraints discussed above (e.
g.requiring development impacts to be
located on the steepest slopes at lower elevations, and where most existing significant trees
exist).Accordingly, the Planning Commission agrees with the Hearings Official's interpretation
as the proper method to apply the policy given the circumstances, and to the extent that it can
even be applied as an approval standard.

A

Based

on

the available information in the

Hearings Official did

not err with

respect

record, the Planning
to this

appeal

Commission finds that the

issue.

5:EC 2)
Appeal Issue I#
9.
8320( The Hearings
- Official's findings regarding the

consistency of the application are based on two errors:
1. She failed to consider that, by their own admission, the investigation conducted by
Branch Engineering was "a preliminary study"rather than an 'indepth, detailed

analysis. "

Engineering's really limited work
site and offcannot "
site impacts"as required by the
adequately consider both onSHS. For discussion see Appendix A,Memorandum from Gunnar Schlieder, Ph.D.,

2. She failed to consider evidence that Branch

CEG, GeoScience Inc. dated May 2,2018.
Final Order:Capital Hill PUD (PDT
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Hearings Official's Decision:
The Hearings Official accepted the applicant's geotechnical analysis by Branch Engineering
which provided an indepth, detailed analysis, with adequate review of both on-site and off-site
impacts, and that no significant geologic hazards were found that would impede or restrict
construction on the site (Hearings Official Decision, page 21).
Summary of Appellant's Argument:
The appellant asserts that the Hearings Official failed to consider that the geotechnical study
conducted by Branch Engineering was a preliminary study and not an indepth and detailed
analysis, and the Hearings Official failed to consider evidence that the preliminary study cannot
site impacts consistent with the South Hills Study.
adequately consider both on-site and off-

Planning Commission's Determination:
Staff's analysis, including input from the City's Public Works Department, found that the
applicant's geotechnical analysis was adequate to show compliance with the approval criteria
subject to Condition of Approval #10 in the Hearings Official's decision. The Planning
Commission generally agrees with that analysis and the Hearings Official's decision. The
geotechnical/geologic investigation found no significant geologic hazards that would impede or
The applicant's study conducted
restrict the construction on the site (Staff Report, page 11).
site investigation and analysis, and did acknowledge expected areas of slide debris in the
steeper lots with some areas of the site having a high likelihood of surface landsliding.
However, the applicant's analysis also found that the site is geologically and geotechnically
suitable for the proposed development, provided that specific recommendations described in
the investigation are incorporated into the design and construction of the project.
The

Planning Commission determined that the Hearings Official correctly imposed a condition
approval requiring a geotechnical analysis from a certified engineer for any Privately
Engineered Public Improvement (PEPI) permits, building permits, and site development permits
for the initial construction of infrastructure and residences on individual lots during future
development of the site. Each of these permits is required to adhere to the recommended
standards for design and construction described in the geotechnical analysis (Staff Report, page
This condition is necessary to ensure that compliance with the South Hills Study
32).
site impact by a
Development Standards regarding adequate review of both on-site and offqualified engineering geologist and in accordance with the Tentative PUD approval criteria at EC
9.
2)
8320( and (6),
regardless of the status of the property being on the City's Goal 5 inventory
or the exemption to the standards for geotechnical analysis at EC 3)(
9.
6710(However, the
f).
Planning Commission finds that in order to comply with the policy related to geotechnical
evaluation in the Development Standards of the South Hills Study under EC 2),
9.
8320( as well as
of
10
to
include
more
condition
EC 6),
it
is
to
9.
8320(
necessary
modify
approval #
explicit
the
with
both
the
recommendations
in
preliminary geotechnical
language requiring compliance
report submitted and approved as part of the PUD and subsequent geotechnical analyses
site
required with each specified permit for development, including the need to address offimpacts. Accordingly, the Planning Commission modifies Condition of Approval #10 as follows:

of
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record, and with this modification to Condition of
Planning
application complies with the policy
concerning geotechnical evaluation in the Development Standards of the South Hills Study
under EC 2),
9.
8320( as it relates to the required geotechnical analysis for
9.
8320( as well as EC 6)
Based

on

the available information in the

Commission finds that the

Approval#10,the

the

proposed

PUD.

6:EC 2)
Appeal Issue #
9.
8320( The Hearings
- Official erred by referencing

preservation

area, along

the northeast

boundary

of the

a

subject property abutting

Hendricks Park.

Hearings Official's Decision:
The Hearings Official found the proposal was consistent with South Hills Study development
standard encouraging adjoining developments to 'cluster' open space. She found that the
proposed PUD enhances the continuous open space of the park and public areas to the east
and northeast of the site and states, The
"
proposed development also includes a preservation
area along the northeast boundary of the subject property which abuts the established public
Official
(
open space of Hendricks Park, consistent with the policy language above" Hearings
Decision, page 22).

Summary of Appellant's Argument:
The appellant asserts the Hearings Official erred by stating, The
proposed development also
"
includes a preservation area along the northeast boundary of the subject property which abuts
the established public open space of Hendricks Park, consistent with the policy language above"
is no separate
The appellant contends, There
"
Hearings Official Decision, page 22).

preservation

area

(
Statement, page 8)
along the northeastern boundary of the PUD"Appeal

Planning Commission's Determination:
The Planning Commission concurs with the findings of the Hearings Official that the inclusion of
preservation areas in the PUD is consistent with the policy language of the South Hills Study,
That developments be reviewed to encourage clustering of open space elements of different
developments in order to preserve the maximum amount of continuous open space".The staff
"
notes that the proposal also includes a
report referenced this area as follows: Staff
preservation area along the northeast boundary of the subject property which abuts the
established public open space of Hendricks Park, consistent with the policy language above"
Staff Report, page 12).Staff was referencing the combined preservation areas of Tract A and
Final Order:Capital Hill PUD (PDT
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depicted on the applicant's site plan, with approximately 64 feet of combined
preservation area abutting Hendricks Park to the north, starting at the northeast corner of Lot
5. Staff found that this is generally consistent with the intent of the South Hills Study policy
language to provide continuous open space not only within the development but also by
abutting the public open space of Hendricks Park and the Ribbon Trail property.
Lot 5

as

Planning Commission accepts and adopts the Hearings Official's findings related to this
appeal issue with one modification to clarify reference by the Hearings Official to the
northeast boundary"of the subject property as it relates to a proposed preservation area
shown on the applicant's site plans abutting Hendricks Park. For clarity, the Planning
Commission accepts finding on page 22 of the Hearings Official's decision with the following
modification: The
"
proposed development also includes a preservation area
m^
h°;°+
r¢
b^
® near the northeast corner of the subject property, which abuts the
R~
established public open space of Hendricks Park, consistent with the policy language above."

The

Based

on

Hearings

the available information in the
Official did not

err

record, the Planning Commission finds that the
appeal issue, except as modified above.

with respect to this

7:EC 2)
Appeal Issue #
9.
8320( The Hearings
- Official incorrectly interpreted the

requirement that developments be reviewed in
determine the Application is compliant.

terms

of scale, bulk

and

height

to

Hearings Official's Decision:
The Hearings Official found that the individual lot preservation areas and Tract A, provide a
visual screening that will limit the scale and bulk of the proposed single-family residential
development as viewed from lower elevations to the east (Hearings Official Decision, page 22).
She found that the South Hills Study development standards do not require a review of
individual buildings, and that there is nothing in the PUD criteria or the South Hills Study
development standards that require the applicant to provide specific details about the buildings
that may be developed by others in the future. The Hearings Official found that based on the
topography, proposed tree preservation and proposed site plan,the scale, bulk and height of
the PUD will have an impact consistent with the viewscape created by the adjacent established
residential neighborhood. It is anticipated that 8 of the 34 proposed lots have the potential to
be readily visible from offsite and will be consistent with the viewscape created by the
Official'
s opinion, since the
adjacent established residential neighborhood. In the Hearings
applicant has not requested a modification from the building heights allowed in the R-1 zone,
the height of future homes will be similar to the surrounding neighborhood, ensuring general
compatibility with the surrounding residential area.
Summary of Appellant's Argument:

appellant asserts the proposed PUD should be evaluated in terms of scale, bulk and height
per the Specific Recommendations in the South Hills Study. The appellant cites LUBA decision
cannot rely on nonNo. 2012-039 which states, City
"
binding expressions of intent from an
and therefore the applicant is not
application to ensure that approval standards are met",
allowed to postpone the evaluation of the bulk and height of construction to a later time.

The
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Planning Commission's Determination:
R-1
Staff confirms the findings of the Hearings Official, and as noted in its staff report, the
"
zoning requirements limit building heights to 30 feet, consistent with existing single-family
structures both on and off site and in the general vicinity"Staff
"
(
Report, page 12)and, the
will
standards
for
the
zone
ensure
residential
R1
general compatibility
development
applicable
(
with the surrounding residential area" Staff
Report, page 13).The applicant is not proposing to
build any of the potential new single-family houses. The lots will be sold and individual property
owners will build houses sometime in the future. Based on the applicant's statement, of the 34
proposed lots, only 8 lots have the potential to be viewed from beyond the property to the
west, and the offsite view of these 8 lots will be limited based

on

the current condition of off-

development will be
limited by the significant preservation areas and large number of preserved trees. As stated in
individual lot conservation areas, along with the previously described
the staff report, the
"
Tract A, provide a significant buffer and visual screen from lower elevations to the east of the
site. This will limit the scale and bulk of the proposed single-family residential development as
viewed from the east".
Staff also notes that the applicant did not request a modification of
maximum height limits or other residential development standards, therefore the applicable
residential development standards for the R-1 zone will ensure general compatibility with the
surrounding residential area.
site mature trees. Offsite views of the lots

During deliberations The Planning

on

the eastern side of the

Commission

expressed

address the issue of bulk and scale

adequately
pertaining to Lots 5, and
not

as

concern

that the

Hearings Official did

it relates to lot coverage, specifically

preservation areas on the lots. As
further discussed in this Final Order under Appeal Issue #
25,the Planning Commission has
modified the Hearings Official's decision with an additional condition of approval in order to
provide clarity on lot coverage requirements based upon only the "buildable"portion of a lot.
12 provide further
The Planning Commission also finds that Conditions of Approval #
11 and #
South
Hills
for
the
conclusion
that
the
the
relevant
intent
of
Study policy language has
support
8

through

19 all of which have

been met.

CC&
R'to
application does not include any s
demonstrate consistency with any of the applicable standards, and it is not required to. The
Rs are not required to show that the approval
Hearings Official correctly determined that CC&

The

Planning

criteria

Based

are

on

Commission also notes that the

met.

the available information in the

Hearings Official did not

err

record, the Planning Commission finds that the

with respect to this

appeal

issue.

8:EC 3)(
Appeal Issue I#
9.
9630( The 8)
Hearings Official erred in determining

compliance with this standard,failing to evaluate evidence in the record contradicting
this finding, That
"
planned unit development review shall be based upon a recognition
( g
. .,
locating
of both public and private interest. In areas of significant conflict e
in
visible
area
as
to
a
less
visible
area
or
in an area of
a
development
highly
opposed
significant vegetation as opposed to a relatively open area)which could be resolved
through the use of an alternative development plan,primacy shall be given to the
public interest in any determinations."
Final Order: Capital Hill PUD (PDT
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The

Hearings Official also considered the input of the NRC and individuals who provided
opposing testimony that the proposed PUD does not give primacy to the public interest. The
Hearings Official relied on the fact that the South Hills Study does not designate this property
for preservation or public acquisition, noting the site is privately owned and zoned for lowthe Response
"
density residential development. The Hearings Official concludes, While
Committee and surrounding residential neighbors would like to see more preservation and less
development, in fact,the proposed residential development does reflect a recognition of the
public's interest in a residential development that minimizes impacts and retains the site's
significant natural features while also being consistent with the property's residential zoning"
Hearings Official Decision, page 27).

Summary of Appellant's Argument:
appellant disagrees with Hearings Official's findings, claiming that previous iterations of the
proposed development by the applicant dating back to 2008, all showed fewer lots on the site,

The

which did

a

better

job

of

meeting the public

interest.

Planning Commission's Determination:
The Planning Commission concurs with the findings of the Hearings Official, and as noted in its
finds that the proposal provides for an appropriate level of lowstaff report, Staff
"
density
residential development, while attempting to preserve the natural features and qualities of the
The staff report also notes that
subject property as much as possible" Staff
(
Report, page 14).
the applicant has attempted to cluster the developable areas of the lots in less vegetated
areas, through the use of common open space preservation area (Tract A)and individual
preservation areas on the eastern lots to provide for a larger overall preserved area on the
steepest slopes and most densely vegetated portion of the site. The applicant has attempted to
work with the constraints and opportunities of the property which have dictated the
development pattern of the proposal"Staff
(
Report, page 15).The applicant has also placed a
of
lots
and
the
new
road
where previous site disturbance occurred in the past,
majority
private
while locating preservation areas in the steepest portion of the site where trees and vegetation
are most dense, which serves the public interest. The Planning Commission agrees with staff's
analysis and the Hearings Official's decision, and emphasizes that previous iterations of the
applicant's plans which may have been shared with neighbors dating back to 2008 but are not a
part of the current application nor included within the existing record, were not considered.
Based

on

the available information in the

Hearings Official did

not err

Final Order: Capital Hill PUD (PDT
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will provide adequate screening from
9a EC 3)
Appeal Issue #
9.
8320( The PU ®

surrounding properties including, but not
bully, and height.

limited to,anticipated

building locations,

Hearings Official's Decision:
The Hearings Official found that the combined private lot preservation areas combined with the
common preservation area of Tract A will provide substantial screening for areas to the east.
The site is currently mostly obscured from view from the flatter elevations below and to the
west. The Hearings Official also noted conditions of approval that require trees on individual
lots cannot be removed until a construction permit is issued, and trees in developable areas
that are removed for future homes or die for any reason shall be replaced with a one to one
ratio. This ensures that the site will remain vegetated and provide adequate screening in the
future.

proposed lot locations and configurations must
be evaluated for compliance, future buildings are not subject to this review, and evaluation for
compliance with this code section does not include consideration of future buildings. All future
proposed homes must be evaluated for compliance with the R-1 zone development standards,
and the bulk and height must be consistent with those development standards, which includes
building heights, setbacks and lot coverage.

The Hearings Official also found that while the

Additionally, the Hearings
buildable

areas

condition of

approval

not to exceed

imposed staff's recommended condition of approval to limit
compliance with the R-1 zoning standards, as a
plans must be revised to show buildable areas on these three lots

Official

for Lots 5, 16 and 22. For

the site

13,500 square feet.

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official made multiple
this requirement, as summarized below:

errors

regarding compliance

with

Hearings Official erred on Page 31 in the initial paragraph of her Decision when she
stated, The
"
proposed site plan provides for significant continuous preservation areas
The appellant asserts that a
along the eastern boundary, adjacent to the Ribbon Trail...""
6 foot fence along the entire length of the eastern property line is proposed, and this is
counter to several of the Hearings Official's statements that a beneficial characteristic of
(
the eastern lots is that they, act
as an uninterrupted natural wildlife corridor" Hearings
"
Official
continuous
Official Decision, page 18);
Decision, page 18);
"
buffer"Hearings
(
(
Official Decision, page 31);
continuous preservation area"Hearings
and, continuous
"
(
Official Decision, page 78).
wildlife habitat and corridor"Hearings

The

Hearings Official erred on Page 31 of her decision when, in discussing screening, she
stated that "the site is currently mostly obscured from view and difficult to observe from

The

screening referred to by the Hearings
analysis of the proposed
removal of the mature trees should have been requested, as well as "the likelihood that
some neighboring trees will become damaged or die over time or that they will be
(
removed because of further development of adjoining lots"Appeal
Statement, page 12).

flatter elevations

below and to the west".
The

Official includes mature trees both onsite and offsite. An
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The

Hearings Official erred

in not

redwood tree (Tree 41398 in
the

recognizing that the planned removal of

good

one

large

condition) located in Tract C is in direct violation of

for Preservation Areas.

guidelines
Hearings Official erred in logic on page 31 when discussing how the PUD will provide
adequate screening from surrounding properties, including but not limited to,
anticipated building locations, bulk and height.
The Hearings Official erred in logic on pages 31 and 32 because she relied on both
site neighboring residential structures to provide screening
mature trees offsite and offon
for the development. The Hearings Official previously stated that, based
"
topography, the proposed tree preservation and the proposed site plan, the scale, bulk
and height will create and maintain an impact consistent with the view scape created by
the adjacent established residential neighborhoods" Hearings
Official Decision,
(
of sic]
[
page 23 as part of the South Hills Study discussion).
The Hearings Official erred on page 34 in her interpretation that the Response
Committee misconstrued how the city will apply the height limitations to the built
tobeThe

homes.

Planning Commission's Determination:
Planning Commission concurs with the findings of the Hearings Official that the criteria for
adequate screening have been met. As discussed in the staff report (page 19)there are no
proposed buildings or additions proposed with the PUD application. Single-family homes will be
constructed by individual property owners over time, and required to comply with the
applicable R-1 zoning and development standards. The applicant's narrative indicates that
Rs will provide guidelines for the bulk, height, and scale of the buildings and a
private CC&
team will review and approve proposed building plans to ensure that the intent
review
design

The

important to understand that the City does not enforce
Rs can be more
private covenants or agreements between private parties, and that while CC&
restrictive than City code,they cannot provide exceptions to City codes regarding restrictions
on building locations, bulk, and height, or any other City codes.
of the CC&
Rs

are

met. However, it is

As discussed in the staff report,the

large tree preservation area on the eastern portion of the
site will provide a significant buffer and provide screening for the adjacent Ribbon Trail and
provide screening for the residential properties to the east, which are significantly lower in
elevation. Any trees in the buildable areas of individual lots that are removed for development,
or die for any reason, must be replaced with new trees at a one to one ratio. The PUD is also
conditioned so that if any trees must be removed from any preservation area,justification of
the removal must be documented by a certified arborist and provided to the City for review
prior to the tree being removed. Removal of a preservation tree will require the planting of 2
replacement trees for every tree removed. This ensures that the site will remain vegetated and
provide adequate screening in the future.
important factor to consider as to the correct interpretation of this approval criterion
" dequate screening"in the context of the site, proposed development, and
meaning of a
surroundings. This is an inherently subjective standard, and does not require that the proposed

Another
is the

development
that which is

surrounding properties, which include residential uses similar
park lands, which staff believes will be adequately screened by

be invisible from

proposed, and
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existing vegetation.
foot seethrough agricultural-type fence along the eastern
regard to the proposed 6property line, the appellant argues that it would effectively nullify the utility of Tract A as a

With

wildlife corridor. However, staff does not believe this issue is relevant under the criterion for

through fence and not intended for the purpose of
adequate screening, as it would be a seevisual screening. Initially, when this issue was raised in the appeal testimony, staff believed
there may be a basis under the PUD approval criteria to preclude the fence in the interest of
facilitating wildlife passage. Upon closer evaluation, the appellant has not sufficiently identified
that would
any specific code authority (and the Planning Commission was unable to find any),
enable such a requirement.
Based

on

the available information in the

Hearings Official did

not err

record, the Planning
with respect to this appeal issue.

Commission finds that the

10:EC 4)
is designed and sited
Appeal Issue #
9.
8320( The PUD-

to minimize

impacts to
the natural environment. The Hearings Official erred by waiving the requirement for a
licensed arborist on the professional design team, and by disregarding the evidence
provided by Jim Mehrwein, Registered Professional Forester.
Hearings Official's Decision:
As explained in the Hearings Official's decision, at
" the applicant's request, the City Planning
Director waived the requirement for a licensed arborist on the professional design team"
In response to concerns raised regarding the tree
Hearings Official Decision, page 36).
preservation plan, the applicant retained Kyle King, a local certified arborist, who provided a
report dated March 21, 2018, concluding that, in his opinion, the assessment in the applicant's
Tree Preservation Plan is appropriate.
Hearings Official discusses the report submitted by James Mehrwein, February 27, 2018, on
Neighborhood Response Committee on pages 34 and 35 of her decision. The
Mr. Mehrwein and surrounding neighbors would conclude
"
Hearings Official concludes, while
that the applicant could do more to preserve trees and further reduce (or eliminate)the
potential for windthrow,the applicant's plan to remove trees necessary for the proposed
development demonstrates that is has satisfied its obligation to avoid unnecessary disruption
(
Official Decision, page 35).
The Hearings Official also
or removal of those trees"Hearings
discusses Mr. Mehrwein's assertion of negative impacts from tree removal on Hendricks Park
and the Ribbon Trail, and concluding that the development demonstrates compliance: this
"
criterion [EC 4)]
9.
8320( relates specifically to minimizing the impact to natural features on the
site impacts are addressed above with regard to the
proposed development site. Potential offOfficial Decision, page 35).
applicable South Hills Study policies"Hearings
(

The

behalf of the

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official erred by failure to ensure the applicant satisfied
the requirements of EC 4)
9.
8320( by waiving the requirement for a licensed arborist on the
and
professional design team,
by disregarding the evidence provided by Jim Mehrwein,
Registered Professional Forester.
Final Order: Capital Hill PUD (PDT
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Planning Commission's Determination:
The Planning Commission determined that
waive the

requirement for

9.
2)(
8
b)
310(Professional

a

The Hearings Official did not

licensed arborist resides with the

Design

director, the professional design

Team

Planning

err

since the

ability

to

Director. EC

waived by the planning
"
Designation, states, Unless

team shall consist

of at least the following professionals: 1.
Oregon
application,the applicant requested a waiver by the
Planning Director for the arborist requirement, which was granted by the Director. Also, the
Professional Design Team Designation is part of the application requirements for the Tentative
PUD and not specifically included within the approval criteria, so would not in and of itself serve
as a basis for approval or denial. During the open record period, the applicant provided a letter
by Kyle King, certified arborist, discussing the condition of the trees on the property, and
confirming the Landscape Architect's previous tree assessment as appropriate. The arborist also
discusses the loss of trees and its effect on remaining trees both onsite and offsite, windthrow, and survival of the preserved trees. Ultimately, the Hearings Official agreed with the
applicant's evidence over that of the opponents (and did not disregard theirs),which is well
within her authority and appropriate in her role as the initial decision-maker Hearings
(
Official
Decision, pages 3238).
licensed arborist...".
With the initial

Based

on

the available information in the

Hearings Official did

not

err

record, the Planning
with respect to this appeal issue.

Commission finds that the

11:EC 2)
on the City's acknowledged
Appeal Issue #
9.
4)(
a)(
8320( For areas included
-

Goal5

inventory. The Hearings Official erred by improperly evaluating
support of compliance with this criterion.

evidence in

12:EC 2)
on the City's acknowledged
Appeal Issue #
9.
4)(
a)(
8320( For areas included
-

Goal 5

inventory. The Hearings Official erred by stating that the evidence suggests
site trees and trees within adjacent
of windthrow for on-

there is minimal threat
Hendricks Park.

Hearings Official's Decision:
The Hearings Official agreed with staff's determination that the site is designated as a Natural
Sites of Visual Prominence and Prominent and Plentiful Vegetation in the April 12, 1978 Scenic
Sites Working Paper. The Hearings Official also noted that the Metro Plan does not designate
any of the subject property as a natural resource area, and that the applicant minimized
impacts by avoiding unnecessary disruption or removal of attractive natural features and
vegetation. This was accomplished by clustering residential lots and development impacts into
areas of previous impact, in less steep terrain, and less dense or otherwise less significant
vegetation. The proposal also creates significant preservation areas on the steepest slopes of
the site where natural vegetation is most significant and in a natural state.
The Hearings Official also discusses the

pollution, tree removal and

concerns

raised

by the

NRC with erosion, flooding,

screening, and the effects of windthrow from the loss of trees.The

Hearings Official reviewed both analyses from Mr. Mehrwein, on behalf of the NRC, and from
the applicant's arborist, and concluded, While
Mr. Mehrwein and surrounding neighbors would
"
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applicant could do more to preserve trees and further reduce (or eliminate)
the potential for windthrow, the applicant's plan to remove trees necessary for the proposed
development demonstrates that is has satisfied its obligation to avoid unnecessary disruption or
Official Decision page 35).The Hearings Official also noted
removal of those trees' Hearings
(
that this section of the code relates specifically to minimizing the impact to natural features on
site impacts which are addressed in the South
the proposed development site, and not to offHills Study policies (Hearings Official Decision, page 35).
conclude that the

Summary of Appellant's Argument:
100 square
appellant asserts that the applicant proposes to only preserve approximately 1,
feet of area and two trees of significant size on the portion of the site above 901 feet, and that
the applicant has not provided anticipated building locations, bulk and height in order to
outline the effect of construction on the natural features. The appellant asserts that the
Hearings Official failed to stipulate that these details should be a condition of approval.
The

The

also asserts that

raised

by Jim Mehrwein, Registered
Professional Forester, that trees cut down on the site will have negative impacts for adjacent
trees both onsite and in Hendricks Park, becoming vulnerable to windthrow. The appellant
asserts that the Hearings Official failed to show how the applicant satisfied its obligation to
avoid unnecessary disruption or removal of trees on the site. The appellant asserts, the
"
the
Official
fails
in
this
to
and
(
Because
enforce (5),
regard
4)(
b)(
6),
7),
( 8).
(
Applicant's
Hearings
the
above
trees
"
the
allows
for
clearcut
a
901',
along
ridgeline
along
plan
perimeter of the lots
and within setback areas" 5),
( trees
" and stands of trees located along ridgeline and within
(
trees important to protecting the
corridors"6),
( Trees
" with significant habitat value"large
forest against windthrow) 7),
( and "Trees adjacent to public parks, open space and streets"are
all under threat of destruction" A
( ppeal Statement, page 15).
appellant

significant

concern was

Planning Commission's Determination:
The Planning Commission concurs with the Hearing s Official's decision. As discussed in the
the applicant demonstrated minimizing impacts to the site by clustering
report (page 20),

staff

previous manmade impact with less steep terrain, and less dense or
otherwise less significant vegetation. Significant conservation areas are proposed on the
steepest slopes of the site. Based on the available information, the areas included in Tract A
residential lots

areas

of

comprise the majority of significant trees,
vegetation, and other natural features which are suitable for preservation. The proposed
and within individual lot

preservation

areas

approximately 33%
percent of the site. The chosen
placement of Cupola Drive will limit the necessary grading and associated cut and fill,which
helps to minimize soil erosion and flood hazard. Locating Cupola Drive in this area also requires
fewer tree removals since trees have already been removed along the vehicle accessway.
combined conservations

areas

total

appellant asserts that the applicant's plan
ridgeline. Planning Commission disagrees with

The

buildable

areas

will be at the discretion of the

allows for the clear

cutting of trees along the

this assertion, noting that the removal of trees in

developer

or

future lot owners, and these

trees

only be removed for the construction of a home and associated improvements such as
driveways. Eugene Code development standards will restrict the maximum lot coverage on
10 further insures
each lot so that lots cannot be completely covered by structures. Condition #

can
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limitations

on

maximum lot coverage for Lots 16 and 17, since these lots have the

construct up to three attached homes

Based

on

on

the available information in the

Hearings Official did not

err

option

to

each lot.

record, the Planning Commission finds that the
appeal issue.

with respect to this

13o EC 4)(
Preservation. The Hearings Official made
Appeal issue #
9.
8
b)
320( Tree-

the applicants
regarding Condition 8 in approving that "'
complies"with Criterion EC 9.
4)(
b).
8320(
errors

Tree Preservation Plan

Hearings Official's Decision:
The Hearings Official found the applicant responded to concerns raised by the NRC regarding
the tree preservation plan by retaining a certified arborist. The applicant's arborist analysis
concluded that the previously submitted Tree Preservation Plan assessment was appropriate.
The Hearings Official found that the applicant's proposal preserves as many healthy trees as
possible by concentrating the tree preservation in one large area along the eastern border of
the property. This provides larger stands of trees in their natural habitat and limits further
windthrow damage to which isolated trees are more susceptible (Hearings Official Decision,
page 37).
The

Hearings Official found that the applicant agreed to several revisions to the Tree
provide additional mitigation and protection of trees on the
and
were
conditions
of approval. Also, as conditions of approval, the applicant
as
site,
adopted
will replace trees removed in Tract A for a storm drainage feature at a rate of two new trees for
every one removed tree; all lots that border Tracts A, B, C, and D or have a preservation area on
Preservation Plan Notes that will

the lot shall have

foot construction
temporary 10-

from all abutting preservation
areas during home construction. Also, the
Hearings Official approved a condition of approval
that limits all preservation areas from having above ground structures and grading activity

Hearings

a

Official Decision, page

Preservation

plan complied

easement

The Hearings Official
38).

concluded that the

applicant's

Tree

with the criteria of this code section.

Summary of Appellant's Argument:
The appellant asserts that condition #
8 is insufficient to protect all the preservation areas once
the individual lots have been sold, and therefore is not adequate to rely on for compliance with
EC 4)(
9.
8
b)
320(regarding tree preservation. The appellant maintains that the individual lot
preservation areas will not be policed or enforced if an unscrupulous property owner cuts down
protected trees. The appellant asserts that all preservation areas should be under the control of
the home owners association for better protection.

Planning Commission's Determination:
provisions of the applicant's tree preservation plan, in combination with specific notes on
the plans as additional conditions of approval, along with conditions of approval for a
temporary construction easement setback and restrictions on above ground structures and
grading activity in the preservation areas will ensure compliance with the applicable criteria
regarding tree preservation (Staff Report, pages 2223).Much like s,
CC&
R'the City does not
rely on private homeowners associations (and cannot)for enforcement of the land use code
The
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approvals. Accordingly, staff's recommendation and the
Hearings Official's decision appropriately includes conditions of approval that will become
enforceable requirements with violations subject to civil penalty, and which will govern the
City's approval of development and use of the proposed lots into the future, regardless of
change in ownership over time.
and requirements of its land

use

Planning Commission concludes that the Hearings Official correctly imposed a condition of
approval that prohibits above-ground structures and grading activity in all preservation areas
This condition is necessary to ensure that ensure
Hearings Official Decision, page 38).
9.
b)
8320(regarding tree
compliance with the Tentative PUD approval criteria at EC 4)(
preservation. However, the Planning Commission finds that more explicit language is necessary
to protect trees from impacts from the construction of structures that do not require building
permits, and to address the applicant's proposed fencing along the eastern boundary of the
subject site. Accordingly, the Planning Commission modifies Condition of Approval #8 as
The

follows:

8. The final

plans

shall include

a

note that states:

preservation areas of Lot 5 and Lots 8 through 19, and on
a bull ing peFmit
Tracts A, B, C, and D, no above ground structure that Fequi'
to
shall
be
there
shall
be
no
or fence
constructed;
impacts
preserved trees; and
no grading activity shall be allowed. The only exceptions is are:1)within Tract A,
Within the individual

drainage facility and associated grading and maintenance, as
tall
plans, is allowed;and 2)the applicant's proposed 6 foot
agricultural pass-through fence shall be allowed along the entire southern,
eastern, and northern boundaries of the Tract A preservation area, and the
preservation area along the northern boundary of Lot 5,on the subject
property. The placement of the agricultural fence shall occur under the
direction of a certified arborist, consistent with and documented by, a report
from the arborist demonstrating that no preservation trees will be negatively
impacted by the fence.
where the storm
shown

on

the site

Approval #8 also provides consistency with the purpose
statements as described in the Ridgeline Park section of the South Hills Study. The proposed
modification to require the placement of the agricultural fence at the direction of a certified
arborist so that no preservation trees are negatively impacted is also consistent with the tree
preservation policies and Development Standards section of the South Hills Study.

The modification of Condition of

Based

on

record, and with this modification to Condition of
finds that the application complies with EC 4)(
9.
b)
8320(

the available information in the

Approval #8,the Planning Commission
as it relates to tree preservation.

14:EC 4)
is designed and sited to minimize impacts
Appeal Issue #
9.
8320( The PUD-

the natural environment

by addressing the following. The Hearings Official failed
of significant trees in establishing compliance with EC

to

to

consider all the attributes

9.
4).
8320(
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15:The Hearings Official erred
Appeal Issue #

on

pages 38 and 39

Applicant satisfies section ()(
b)
by agreeing to replace
areas for the construction o the storm
ter system.

trees

by stating that
cut down in preservation

Hearings Official's Decision:
Hearings Official found the applicant's arborist analysis concluded that the previously
submitted Tree Preservation Plan assessment was appropriate. The Hearings Official found that
the applicant's proposal preserves as many healthy trees as possible by siting the residential
lots and new street in areas of previous impact, with less steep terrain and less dense or
otherwise less significant trees and vegetation (Hearings Official Decision, pages 3337).
The

The

Hearings Official found that the applicant agreed to include Tree Preservation Plan Notes
on the final plans that will provide additional
mitigation and protection of trees on the site.
These additional notes were adopted as conditions of approval. Other conditions of approval
require the applicant to replace trees removed in Tract A at a rate of two new trees for every
one removed tree; all lots that border Tracts A, B, C, and D or have a
preservation area on their
lot shall have

foot construction
temporary 10-

easement from all

abutting preservation areas
during
Also,the Hearings Official
38).
adopted staff's proposed condition of approval that limits all preservation areas from having
above ground structures and grading activity (Hearings Official Decision, page 38).
The Hearings
Official concluded that the applicant's Tree Preservation plan complied with the criteria of this
a

home construction (Hearings Official Decision, page

code section.

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official based her decision on compliance with tree
preservation along the eastern border of the property; ignoring trees that provide a buffer
between potentially incompatible land uses, trees along the perimeter of lots within building
setback areas, trees located along ridgelines and within view corridors, and trees adjacent to
public parks, open space, and streets. The appellant also asserts that the Hearings Official erred
by allowing the applicant to remove and replant trees in the Tract A preservation area, where
the storm water system is located. The appellant argues that the storm water system will
require maintenance over time and it is possible the trees will not be able to grow or will have
to be removed when work is

done

on

the storm water system.

Planning Commission's Determination:
provisions of the applicant's Tree Preservation Plan, in combination with specific notes on
the plans as additional conditions of approval, and with conditions of approval for a temporary
construction easement setback and restrictions on above ground structures and grading activity
in the preservation areas demonstrates compliance with the applicable criteria regarding tree
preservation (Staff Report, pages 22-23).Regarding the removal and replacement of trees in
Tract A for the storm drainage feature, five trees are slated for removal and based on the
conditions of approval, 10 trees of native species will be required to be planted as
replacements. For this type of storm drainage feature, typical maintenance requires cleaning
out of the installed drain pipes and no grading or ground disturbance is anticipated (Staff
Report, page 23).
The
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Based

on

record, the Planning
with respect to this appeal issue.

the available information in the

Hearings Official did

not

err

Commission finds that the

4)(
9.
8320(Restoration or Replacement: The Hearings Official
c)
asserted a claim unsupported by evidence that priori pacts on trees from existing
development have diminished, thus implying that impacts from proposed CHPUD
would have similar effect.

Appeal

Issue #
16:EC

Hearings Official's Decision:
The Hearings Official found that protection of the natural resources must be evaluated within
the context of the allowed use. Over time,the ridgeline has been slightly modified; as the
natural features, and particularly the tree canopy, has grown back in those residential areas,
impacts have been mitigated. With the proposed common and private preservation areas
and the proposed restoration plans, the development complies with the level of protection
contemplated by the Metro Plan and South Hills Study (Hearings Official Decision, page 38).

the

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official erred in asserting that over time the ridgeline
has been slightly modified and those impacts have been mitigated with the regrowth of the
tree canopy, and therefore the proposed development complies with the level of protection
contemplated by the Metro Plan and South Hills Study. The appellant argues that the Ridgeline
Park purpose statement of the South Hills Study seeks to mitigate development above 901 feet
elevation. The removal of trees above 901 feet will likely cause other trees to fall, and the

approval of this

PUD fails to protect trees above 901 feet elevation.

Planning Commission's Determination:
With the required notes on the plan and specific conditions of approval that govern tree
preservation, restoration and replacement, the applicant has demonstrated compliance with
the code criteria. The applicant will be required to replace any identified preservation trees lost
during construction such as street widening, new street, driveways, stormwater facilities,
sewer, utilities and fences. In the future, the loss of any identified preservation trees will be
replaced by the Homeowner's Association, and any identified preservation trees lost within the
individual lot preservation areas of Lots 5 and 8 through 19, will be replaced by the lot owner,
except for preservation trees lost naturally without human intervention (Staff Report, page 24).
By requiring replacement trees for any identified preservation trees that are lost during
construction, the Hearings Official found that the proposed development complies with the
level of protection for residential use contemplated by the Metro Plan and South Hills Study.
Based

on

record,the Planning
respect
appeal issue.

the available information in the

Hearings Official

did not err with

Commission finds that the

to this

or Emergency Vehicle Turnarounds; EC
17. EC 1)
CuldeAppeal Issue #
9.
6820(Sacs

5)(
9.
8
b)
320(The PUD provides safe and adequate transportation systems. The
Hearings Official erred in allowing the final 125 feet of Capital Drive to remain
unimproved, causing unsafe conditions.
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Summary of Appellant's Argument:
6820
Hearings Official erred by allowing the exception to EC 9.
CulSacs
deand Turnarounds by creating a situation where the final portion of Capital Drive
The appellant argues that the
remains unimproved (Hearings Official Decision, page 43).

The

appellants

assert that the

proposed

installation of

lose their

access

access

to

of

a

barrier at the end of

to the road

thereby creating

Capital Drive, will

an

cause

two

existing homes

to

unsafe situation, with the lack of emergency

Hearings Official erred by allowing this section
determining compliance with safe and adequate

these homes. They also assert that the
Drive to remain

while

unimproved
9.
5)(
8320(
b).

Capital
transportation systems

at EC

Planning Commission's

Determination:

appellant's assertion that two existing homes on
the west side of Capital Drive will lose their driveway access with the installation of a required
traffic barrier. As noted in the staff report (page 27)during the Privately Engineered Public
Improvement (PEPI) permitting process, a street end barricade will be required north of any
Capital Drive access points and south of Hendricks Park. This means that the barricade would be
placed somewhere between the boundary of Hendricks Park and the last driveway access point
on Capital Drive. The intent is that vehicular access will be available for the two homes not part
of this development, as well as Lots 1 and 2 in the development.
The

Planning

Commission

Staff notes, A
" later site

disagrees

with the

style turnaround
between Lots 1 and 2 and the elimination of the private drive and several lots along the north
boundary of the site. The emergency turnaround required extensive grading into the hillside and
retaining walls due to the topography of the site. In a subsequent discussion with the Fire
Department, it was found that the elimination of the lots and private driveway along the north
boundary also eliminated the need for the emergency turnaround. With the resubmitted site
(
Report, page 14).
plans (August 22, 2017)the emergency turnaround was eliminated" Staff
Based

on

plan

revision (June 19, 2017)depicted

the available information in the record, the

Hearings Official did

not

err

with respect to

Planning
this appeal issue.

a

hammerhead

Commission finds that the

18:EC 5)(
Appeal Issue #
9.
8320(The PUD provides safe and adequate transportation
b)

systems. The Hearings Official erred in finding that the CHPUD will provide safe and

adequate transportation systems for pedestrians
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Hearings Official's Decision:

Summary of Appellant's Argument:
foot sidewalk is
The appellant asserts that the Hearings Official erred by indicating a 5in
order
to
ensure
safe
and
but
to
not
require a sidewalk for the
adequate access,
necessary
entire portion of Capital Drive from Cresta de Ruta to the 5way intersection with Spring
Boulevard to the south. The appellant argues that Capital Drive does not meet the necessary
requirements to ensure safe and adequate access.

Planning Commission's Determination:
proposed improvements to the transportation system for vehicles, pedestrians and
bicyclists within the development, which includes the widening of Capital Drive, the addition of
curb, gutter and sidewalks to the portion of Capital Drive located within the development, and
the construction of Cupola Drive which allows travel through the development in a continuous
manner without negotiating a threepoint turnaround or the use of a private driveway, are
consistent with the approval criteria at EC 5).
9.
8320( However, based on testimony and
evidence in the record, including testimony submitted by Peggy Fisher who resides at 2808
Capital Drive adjacent to Lots 18 and 19 (see email dated May 22, 2018),the Planning
Commission finds that the current condition of the narrow, steep, curved portion of Capital
Drive which fronts Lots 18 and 19 of the PUD creates the potential for negative and unsafe
interactions between vehicles and pedestrians or bicycles, thereby impeding bicycle and
pedestrian access along that portion Capital Drive.

The

Planning Commission finds that the increase in daily vehicle, pedestrian, and bicycle trips
from the proposed development, paired with the current state of the portion of Capital Drive
fronting Lots 18 and 19 will create an environment that is not safe for pedestrians and bicyclists
to access nearby residential areas and neighborhood activity centers. Nearby facilities include
Hendricks Park,the Ribbon Trail and neighboring developed residential areas. There are no
other facilities within a % mile that are accessible to pedestrians. Based on the above findings,
the Planning Commission concludes that a condition of approval is necessary to increase the
paving width and to add sidewalks along the portion of Capital Drive that fronts Lots 18 and 19
of the PUD to accommodate vehicular travel and still provide safe passage for pedestrians and
bicycles at this particular location. The following condition of approval is required to ensure a
safe and adequate transportation system for all modes of travel:

The

dwellings in the PUD, applicant shall improve that
abutting Lots 18 and 19,to ensure at least 21 feet of paving

21. Prior to occupancy of any
section of

Capital
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Based

on

findings and condition of approval, the pedestrian, bicycle
9.
b)
8320(are met.
requirements of EC 5)(

these

circulation

new

and transit

Constitutional Findings for Required Improvement

public interest that the portion of Capital Drive abutting Lots 18 and 19 of the PUD
has a paved width of at least 21 feet and 5 foot curbside sidewalks along the edge of Capital
to ensure safe and adequate
Drive abutting Lots 18 and 19, all within the existing way,
rightofand
circulation
to
residential
areas
nearby
neighborhood activity
bicycle and pedestrian
It is in the

centers.

There is

between the

improve the portion of Capital

abutting Lots
18 and 19 with a paved width of at least 21 feet and 5 foot curbside sidewalks along the edge of
9.
8
b)
320(requires
Capital Drive abutting Lots 18 and 19, and the public interest at issue. EC 5)(
and
that the PUD provide safe and adequate transit systems, including bicycle
pedestrian
the
itself
and
as
to
access
and
both
within
PUD
circulation,
adjacent
nearby
necessary
residential areas. A minimum of 21 feet of paving and 5 foot curbside sidewalks along the edge
of Capital Drive abutting Lots 18 and 19 will allow pedestrians and bicycles to more safely utilize
Capital Drive to access adjacent and nearby residential areas and neighborhood activity centers.
a nexus

requirement

to

Drive

improve the portion of Capital Drive abutting Lots 18 and 19 with a paved
width of at least 21 feet and 5 foot curbside sidewalks along the edge of Capital Drive abutting
is roughly proportional to the impact that
Lots 18 and 19, all within the existing rightway,
of-

The

requirement

to

proposed development will have on the City's transportation facilities. The proposed
development will result in up to 33 new residential dwelling units (with 5 currently existing on
the subject site).It can reasonably be expected that the majority of traffic from these new
residential lots will take access via Capital Drive. Currently, it appears that approximately 19
existing dwellings take access onto Capital Drive north of proposed Lots 18 and 19;thus,the
additional 33 residential units will increase the number of residential units that access Capital
Drive by roughly 173 percent. The construction of the new residential units will result in an
increase of vehicular traffic onto Capital Drive by approximately 150 new vehicular trips per day
53 day
as estimated using the applicant's calculated trip generation rate of 4.
trips/unit/in the
in
the record (dated August 8,
applicant's Traffic Safety and Street Connectivity Study included
2017).

the

The record shows that the

portion of Capital

feet long. Given that the PUD will generate

Drive

an

abutting

Lots 18 and 19 is

additional 150 vehicle

approximately 90
trips per day on Capital

Drive, along with additional pedestrian and bicycle trips, and given the small

amount

of

improvement that will be necessary, the requirement to improve the portion of Capital Drive
abutting Lots 18 and 19 with a paved width of at least 21 feet and 5 foot sidewalks along the
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is roughly
right-ofedge of Capital Drive abutting Lots 18 and 19, all within the existing way,
will
have
on
the
to
the
that
the
City's
proposed development
proportional
impact
facilities.
transportation
19: C 9.
6870 Street Width. The Hearings Official erred in determining
Appeal Issue #
6870 Street Width. The street width at the sharp curve o Capital
compliance with EC 9.
where lots 18 and 19 have a driveway access will not be improved to 21 feet in width,
and there is no proposed or existing sidewalk at this part of the CHPUD development.

Hearings Official's Decision:
The

widths comply with the
right-ofHearings Official found that the proposed paving and way

widths identified in Table 9.
6870. Public Works referral comments confirm that
dedication

or

special

setbacks for street

no

additional

are required.
right-ofway

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official erred by finding that the proposed development
meets the standards of EC 9.
6870 Street Width since the portion of Capital Drive adjacent to
Lots 18 and 19 is less than 21 feet in width and has

Planning Commission's

no

sidewalk.

Determination:

required to have between 20 and 28 feet of paving width along
width. The applicant's proposed street classifications, and
with 45 to 55 feet of way
right-ofand
6870, and are
widths, comply with the widths identified in Table 9.
paving
right-ofway
sufficient to construct the required improvements in Capital Drive, which includes a 21 foot
foot wide curbside sidewalk on
wide paved street with curbs and gutters on both sides and a 5the east side of the street (Staff Report, page 29).However, there was no requirement made
for street improvements along the frontage of Lots 18 and 19, which has been addressed with
additional findings and a condition of approval that modifies the Hearings Official's decision to
require 21 feet of paving and curbside sidewalks along the frontage of these lots, under Appeal
Low volume local streets

are

18 above.
Issue #

significant risk to public health
soil erosion, slope failure, stormwater or flood

20:EC 6)
Appeal Issue #
9.
8320( The PUD will not be

a

safety, including but not limited to
hazard, or an impediment to emergency response.

and

Hearings Official's Decision:
"
Regarding soil erosion, the Hearings Official found, The
applicant provided an analysis to
demonstrate that the proposed PUD does not pose a significant risk due to soil erosion.
Because of the size of the proposed development, an erosion prevention permit will be
required before any ground disturbing activities".The Hearings Official noted that the
applicant's geotechnical investigation found no indications of recent or extensive slope failures
The Hearings Official also agreed with the
observed (Hearings Official Decision, page 51).
for
a geotechnical analysis for all future permits
proposed Public Works condition of approval
and concluded that the applicant's preliminary geotechnical investigation provided substantial
evidence of no significant risk to public health and safety due to slope failure. The Hearings
Official also noted "While the GeoSciences and forestry evaluations provided by the Response
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disagree with that analysis, their interpretations and analyses do not factor in the
very numerous, specific recommendations in the Geotechnical investigation to ensure against
slope failure, and do not establish that subject to the listed recommendations, the proposed
(
Official Decision, page 53).
development puts the property at risk for slope failure"Hearings
Committee

Summary o Appellant's Argument:
The appellant asserts that the applicant cannot demonstrate that the PUD as currently designed
will not be a risk to public health and safety, or prevent soil erosion. The appellant argues that
Hearings Official erred by relying on "future work"by the applicant to address the question,
and that EC 9.
6)
8320( requires that this determination be made at the Tentative PUD
application stage, not at the PEPI or building permit stages (staff notes that the appellant does
not indicate what specific "future work"is being referred to in its argument).The appellant

the

further asserts that the

Hearings Official erred by claiming the applicant's geological reports
contain "numerous specific recommendations to minimize the potential for slope failure".The
appellant argues that this is not true and that one of the recommendations appears to increase
the potential for slope failure by allowing overly steep fill slopes with inadequate drainage (staff
notes that the appellant does not indicate which specific recommendation it is referring to).
Additional related arguments

are

summarized below:

accepting Branch Engineering's explanation of the tree
deformation on the site as having resulted from "soil creep"only, and ignoring evidence
by GeoScience (on behalf of the appellant)of geomorphic evidence of landslides.

The

Hearings Official erred

in

The

Hearings Official erred in finding that the deformation exhibited by the pavement of
anthropogenic, and failing to consider the totality of facts in evidence
by only accepting statements and opinions by the applicant's consultant.
Floral Hill Drive is

Hearings Official erred by approving a design with a level spreader stormwater
site impact from slope
discharge facility which will significantly increase the risk of off-

The

movements and soil erosion.

Planning

Commission's Determination:

Other than the modification to Condition of

Approval #10 as discussed previously under Appeal
to the approval criteria at EC 2)
Issue #
5 related
(
9.
8320( concerning South Hills Study
there
was
no
error on the part of the Hearings Official in
for
geotechnical review),
requirements
finding conformance with EC 6).
9.
8320(
building activity would occur over a long time, first as basic infrastructure is installed,
followed by individual homes built by property owners, it is necessary that erosion prevention
permits will be required prior to any ground-disturbing activities.
Since

geotechnical analysis from a certified engineer was submitted by the applicant and reviewed
by Public Works staff. Staff notes that the application is technically exempt from the codified
standards because the site is included on the City's adopted Goal 5 inventory according to EC
9.
3)(
6
e).
710(Regardless, Public Works staff found that those standards have been met with the
applicant's report. A condition of approval was imposed by the Hearings Official and modified

A
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by the Planning Commission as discussed above with respect to Appeal Issue #5.That modified
approval condition is necessary to guarantee that the recommendations in the applicant's
geotechnical analysis are carried out during future development of individual lots. The report
concludes that the site is geologically and geotechnically suitable for the proposed
development, and includes a number of construction recommendations including the design
and construction of the proposed residential building pads and foundations and public
infrastructure improvements. Public Works staff concurred with this initial geotechnical
assessment, and the Hearings Official agreed based on all the available evidence in the record.
As modified, the condition will require adherence to the recommendations in the preliminary
geotechnical report as well as all subsequent geotechnical analyses required to be submitted
with each permit as the site develops over time. The modified condition also ensures that the
site impacts. With these modifications,
subsequent geotechnical analyses address potential offthe Planning Commission finds that EC 6)
9.
8320( is met.
The

site is at the top of

development

create a flood hazard. A

a

hill, outside of

any flood hazard areas, and does not

discharge point for the Cupola

Drive is located at the bottom of the

drainage basin will be collected into
various underground storage tanks that will reduce the peak discharge rate and release into the
eastern conservation area west of the Ribbon Trail, via level spreaders. Based on existing
topography, the proposed drainage system closely mimics existing runoff locations and the
peak discharge rate being released out of each level spreader mimics that of the existing
conditions (Staff Report, pages 49 and 51).
conservation

Based

on

area

between Lots 13 and 14. Runoff for this

the available information in the

Hearings Official did

not err

record, the Planning Commission finds that the
with respect to this appeal issue.

21:EC 6)
Appeal Issue #
9.
8320( The PUD will not be

significant risk to public health
and safety, including but not limited to soil erosion, slope failure, storm water or flood
hazard, or an impediment to emergency response. The Hearings Official erred in
finding that the evidence in the record indicates the proposed PUD will not be an
impediment to emergency response.
Hearings Official's

a

Decision:

Hearings Official found that the Fire Marshal's initial review comments described the
access along Spring Boulevard and Capital Drive south of the proposed development
as currently causing significant delays in Fire Department response for several reasons:
unusually high opposing traffic, a collision of vehicles, road construction, construction vehicles
timed turn
related to residential housing, down trees or wires, and other drivers attempting ill-

The

restricted

around attempts

trying to park. Those comments also expressed concern with the potential
impact on the timely response of fire vehicles responding to major medical emergencies and
fire incidents. The Hearings Official noted that that the Fire Marshal's office indicated that
minimizing the restriction along Spring Boulevard and Capital Drive leading up the development
site would greatly improve fire and emergency respond times. The Fire Marshal's review
comments recommended that, No
" Parking-Fire Lane"signs be installed on both sides of
or

existing roads that lead up

to the
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Hill PUD

Hearings

area (

Official Decision, page

53).

Page
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Hearings

Official Decision, page

54).

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official erred

in

finding

that the

proposed

PUD will not

impediment to emergency response. The Fire Marshal's comments indicate emergency
street parking does not
access will be improved, not that it will be adequate. Removal of onfoot sidewalk. The Fire Marshal's office
remedy the substandard road width and lack of a 5be

an

raised many other

only focused

on

concerns

removal of

Planning Commission's
There

was no error on

in the record about emergency access, but the

parking

from

Spring

Boulevard and

Capital

Hearings Official

Drive.

Determination:

9.
8320(
part of the Hearings Official in finding conformance with EC 6)

regarding emergency response. Staff concluded for the same reasons as the Hearings Official
listed, that the proposed development complies with this criterion. The removal of parking
from both sides of Spring Boulevard and Capital Drive elicited revised comments from the Fire
Marshal's office indicating improved emergency access and evacuation capabilities along the
route. Additional public health and other necessary infrastructure improvements which include
the addition of two fire hydrants, major improvements to the EWEB water delivery
infrastructure, the requirement to sprinkle new residential units, and the addition of the Cupola
Drive which provides a street loop system that efficiently allows for fire safety and emergency
services vehicles to safely and efficiently maneuver once on site, will contribute significantly to
a reduced risk to public health and safety.
Based on the available information in the

Hearings Official did

not

err

record, the Planning
with respect to this appeal issue.

22:The Hearings Official erred in
Appeal Issue #

not

Commission finds that the

requiring fire sprinklers

in the

proposed development.
Hearings Official's Decision:
requirement for fire sprinklers

The

was

not addressed in the

Hearing Official's Decision.

Summary of Appellant's Argument:
applicant has stated that fire sprinklers would be installed in all new homes to be
constructed. There is no requirement in the Hearings Official's decision to actually include the
fire suppressing sprinklers in this proposed development.

The
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Based

on

the available information in the

Hearings Official did

not err

record,the Planning

with respect to this

appeal

Commission finds that the

issue.

23:EC 7)(
Appeal Issue #
9.
8320(Adequate public facilities and services
c)
to the

site, or if public services and facilities

are

available

presently available, the applicant
demonstrates that the services and facilities will be available prior to need.
Demonstration offuture availability requires evidence of at least one of the following:
a) Prior written commitment of public funds by the appropriate public agencies.
b) Prior acceptance by the appropriate public agency of a written commitment by
the applicant or other party to provide private services and facilities.
A written commitment to provide for offsetting all added public costs or early
c)
commitment of public funds made necessary by development, submitted on a
form acceptable to the city manager.
The Hearings Official erred on Pages 54 and 55 of the Decision of the Hearings Official
dated April 20, 2018 regarding the Applicant's current compliance with EC
the "owners")
current compliance with
e
.,
9.
7)(
8320( At issue is the applicant's i.
c).
(
the code as it relates to the future availability of sufficient domestic and fire water
flows to the proposed PUD, including a new offsite pump station and associated
The
would
be
cost
applicant
responsible for
sharing of the new system.
piping.
are

not

Hearings Official's Decision:
Hearings Official found that EWEB referral comments indicate there is sufficient water to
supply the proposed PUD. However, the existing water system infrastructure does not have
adequate capacity to provide the required domestic and fire water flows resulting from the
increased demand of the proposed development. EWEB determined that the applicant would
need to work with EWEB's water engineering department to discuss options a new water
distribution system, and the applicant would responsible for cost sharing of the new system.To
satisfy that requirement, that applicant submitted a written commitment to pay their
site facilities (Owner
proportionate share of capital costs required to upgrade EWEB offCommitment to Contribute to Cost of Water Infrastructure).EWEB has accepted this

The

statement.

The

Hearings Official also found that EWEB's acceptance of the commitment to be within its
authority, and that the written statement is sufficient to demonstrate compliance with EC
9.
7)(
8320(Also, prior to final subdivision approval, the applicant will need to provide
c).
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documentation from EWEB

The

appellant also

ensuring adequate

argues that the

water service.

"
Hearings Official erred by accepting the, Owner

Commitment to Contribute to Cost of Water Infrastructure"document

demonstrate

compliance

with EC

7)(
9.
8320(and ignoring
c),

NRC

as

concerns

sufficient to
about this document.

They believe the document contains many flaws that render uncertain the satisfaction of the
obligation it purports to create (see Appeal Statement, pages 23 and 24 for detailed issues with
the document).

Planning Commission's
There

was no error on

Determination:

part of the Hearings Official in accepting the "Owner Commitment

to

Contribute to Cost of Water Infrastructure"document and

finding this written statement is
sufficient to demonstrate compliance with EC 7)(
9.
8320(The necessity to upgrade the
c).
and
the
cost
of
the
water
design and construction of new water
sharing
existing
system
facilities is a commitment between the property owner and EWEB and not under jurisdiction by
the City of Eugene except to ensure that adequate water service is made available prior to
need. In order to demonstrate compliance with this code criterion, it is only necessary for the
applicant to demonstrate compliance with at least one of the three listed future availability
The applicant submitted the above described document
9.
8320(b or c).
a,
requirements in EC 7)(
has
and staff received email confirmation on March 20, 2018 from EWEB stating, EWEB
"
reviewed the attached Owner Commitment to Fund Water Infrastructure and find it acceptable"
#
pages 1469 to 1473, email and letter from Wallace
Capital Hill PUD Index of Record, 47,
received
March
20, 2018).Prior to final subdivision approval, the applicant
McCullough (EWEB),
will need to provide documentation from EWEB ensuring adequate water service, and a
condition of approval was imposed to ensure the standard is met.
and (1)listed under Appeal Issue 23,
Planning Commission rejected items (f)
determining that they constituted new issues not raised before the hearings official.
Of note,the

Based

on

record, the Planning Commission finds that the
with respect to this appeal issue.

the available information in the

Hearings Official did

not err

24:EC 7)(
Appeal Issue #
9.
8320(Adequate public facilities and services
c)
to the site. The

are

available

Hearings Official erred in the determination that adequate public
are available to the site, in regard to the existing street system

and services

facilities
serving the

PUD.
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Hearings Official's Decision:
The Hearings Official found that based on the applicant's Traffic Safety and Street Connectivity
Study and the city's regulatory framework and statistical information regarding roadway
capacity, operations and safety, the city traffic analysis concludes that adequate public facilities
and services are available to the site. Public Works analysis found the measured speeds on the
streets are consistent with the statutory and posted speeds and do not warrant an increase or
reduction in the posted speed. It also found that the measured speeds and lack of crash history
indicate existing roadways (Spring Boulevard and Capital Drive) are operating as intended; and
that its research indicates that these streets have been fully improved with curb and gutters
since the 1950's and were designed to standards and exceptions of the design engineer and
City/County engineers at the time of their construction. It further found that, based on the
city's engineering records, the roadway has historically performed well. Public Works analysis
concludes that the evidence in the City's records indicate the existing roadways are safe and
capable of serving the development site (Hearings Official Decision, page 56).
The

Hearings Official also considered the concerns of citizens who provided testimony about
traffic issues and the analysis of the Response Committee's traffic engineer, noting that, The
"
with
the
and
with
the
neighbors wholly disagree
city traffic analysis
applicant's traffic study. The
Response Committee's traffic engineer's review of the applicant's traffic study and the city's
analysis also rejects both analyses. However, that review primarily emphasizes how the current
street system fails to conform to city standards and notes many enforcement-related issues; and
suggests that the system cannot be safe and the streets cannot safely function as 'queuing'
streets because they are not constructed to current standards. However, the review does not
provide engineering evidence that the street system is not functioning adequately. The reality
that the streets do not conform to city standards does not render the street system inadequate"
Hearings Official Decision, pages 58 and 59).
on all of the evidence in the record, including the low
"
Hearings Official found that, Based
reported accident rates, the neighbor's testimony, and the Response Committee's traffic
engineer's analysis, it appears that, while the streets are narrow and not constructed to current
city standards, the street system does function adequately. Based on the above analysis, public
facilities and services are either presently available, or can be available, and can be extended to
serve the proposed development, in compliance with EC 7)"
Decision,
9.
8320( Hearings Official (
page 59).

The

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official erred in multiple ways regarding adequate
public street system serving the site, including: reliance on statements in the staff report that
without support in the document cited; disregarding the evidence presented by the NRC
demonstrating the inadequacy of the current roadway system available to the site; erring in
are

finding that public facilities

and services

presently available, or can be available, and
proposed development; basing her conclusion that the belowstandard street system does function adequately on the notable vigilance and caution of the
current neighbors; reliance on demonstrably erroneous and unreliable evidence by Scott
Gillespie, Eugene Public Works; erring in citing the evidence that on street parking on Capital
Drive acts as a traffic calming device; erring in disregarding the many enforcement issues on
can

be extended to

serve

are

either

the
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Capital

Drive and

surrounding streets; and failing to properly consider and/or weigh the Eugene

Fire Code Standards for fire apparatus

Planning Commission's
There

was no error on

access

roads

as

authoritative reference standards.

Determination:

9.
8320(
part of the Hearings Official in finding compliance with EC 7)

adequate public street system serving the site. The Planning Commission concurs
with the conclusions of the applicant's Traffic Safety and Street Connectivity Study and with
Public Works staffs assessment of that review and other information regarding the 2014 repaving of Capital Drive and Spring Boulevard. The Planning Commission also accepts the
Public Works Development Review Manager, discussing
memorandum by Scott Gillespie, P. E.,
The
conditions
on
Drive
and Spring Boulevard (Staff Report, page 35).
the roadway
Capital
Hearings Official properly weighed the available evidence in the record to reach her conclusion,
and therefore, did not err with respect to this issue.
regarding

an

25:EC 10)(
2000 through 9.
3915 regarding lot dimensions
Appeal Issue #
9.
8320(EC 9.
x):

and

density requirements for

the

subject zone.

Hearings Official's Decision:
The Hearings Official found that, Table
9.
2750 limits the maximum lot coverage for all lots to
"
As the applicant acknowledges,for purposes of this calculation, lot coverage includes only
50%.
the non2750, for those
preservation areas of each lot.Accordingly, in accordance with Table 9.
lots that include preservation areas, that square footage of the preservation area must be
Official Decision, page 61).
excluded in the calculation of lot coverage" Hearings
(
Summary of Appellant's Argument:

appellant asserts that the Hearings Official erred when addressing the proposed PUD's
9.
8320(in reference to the R-1 zoning code requirement at EC
a),
compliance with EC 10)(
and by included the
9.
2750 Lot Coverage limiting single family detached lot coverage to 50%
of lot size. The
on
Lots
and
8
19
in
total
calculation
5,
through
private preservation areas
Hearings Official erred by not including a requirement that lot coverage only be calculated as
percentage of the "buildable"portion of lots as a Condition of Approval or as a required note
on the final plans.

The

a

Planning Commission's Determination:
The Hearing Official correctly concluded that lot coverage requirements are based upon only
the "buildable"portion of the proposed lots (excluding preservations areas).In the interest of
clarity the Planning Commission hereby modifies the Hearings Official's decision to include the
following additional condition of approval:
22.The final PUD

plans

shall include the

following

note:

The square footage of any
The maximum lot coverage for all lots is 50%.
preservation areas shall be excluded in the calculation of lot coverage.
Based

on

the available information in the record, the

Planning

Commission affirms the

Hearings

Official's decision with respect to this appeal issue, as modified by condition of approval # 22.
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Hearings Official's Decision:
6735 under EC 10)(
9.
8320(
f)
Hearings Official found that the PUD was consistent with EC 9.
Public Access Required since all lots had either frontage on a public street (Capital Drive),or
6735 and EC
access to a public street via a private street (
Cupola Drive)or easement. EC 9.
9.
10)(
8320(govern the ingress and egress for all proposed lots via lot frontage or private
f)
access easement. The Hearings Official noted that Lot 5 through 10 and 16 through 19 will have
private access easements connecting to Cupola Drive or to Capital Drive.

The

Summary of Appellant's Argument:
appellant's assert that the Hearings Official's

regarding the
width of the easement providing access to Lots 510. The 17
11/
27/Site Plan L 2.0 clearly
indicates that the access easement for Lots 510 is 28 feet wide with a 20 foot wide paving
surface. (This identical language, including failure to identify the width error, was found on
2/
28/Staff Report.)The access easements for Lots 16 & 17 and for Lots 18 &
Page 45 of the 18
19, are noted on the 17
11/
27/Site Plan L2.0 to be 20 feet wide with 12 foot wide paving

The

surfaces. These two

access

easements

error

is

an

incorrect statement

are narrower.

Planning Commission's Determination:
6735
Planning Commission affirms the Hearing Official's finding of compliance with EC 9.
under EC 9.
10)(
8320(Public Access Required on page 69 of the Hearings Official's decision,
f)
third paragraph, modified as follows: "Access to Lots 510 will be provided via a wide
28foot20foot-shared access
19 will be provided via wide
shared access easement and Lots 16easements".Regardless of the overall width of the easement, the standard is met with the
inclusion of a private easement that connects to a private street (Cupola Drive),which then
connects to a public street (Capital Drive).
The

Based

on

Hearings

the available information in the
Official did not

err

record, the Planning
appeal issue.

Commission finds that the

with respect to this

127: EC 9.
Appeal Issue #
10)(
8320(All other applicable development standards for
k)

features explicitly included in the application except where the applicant has shown
8300
that a proposed noncompliance is consistent with the purposes set out in EC 9.
on
76
Purpose of Planned Unit Development. The Hearings Official erred
Page
of her
Decision because under EC 10)(
9.
8320(she did not address the issue of the
k)
prohibition of individual lot fencing within the proposed PUD. The Applicant indicates,
on Page 56 of the 8122117 Application, the code requirements for interior and front
(' e.,
no
yard fencing height and setbacks. The Application then indicates "None i.
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this time. "

fencing]proposed at
Hearings Official's Decision:
The

Hearings Official did

not address

a

prohibition against fencing

between individual lots in the

decision.

Summary of Appellant's Argument:

appellant takes issue with the fact that the applicant indicated Covenants, Conditions and
Restrictions (CC&
Rs)for the project would prohibit the construction of fences between
individual lots. The Hearings Official erred by not addressing a prohibition against such fencing
either as a condition of approval or as a notation on the final plans.

The

Planning Commission's Determination:
There are no code requirements to eliminate private fences between properties in the PUD
criteria. Any mention by the applicant regarding the intent to limit fences between properties
Rs are privately
Rs is solely at the discretion of the owner since CC&
through private CC&
and
future
Home
Owners
Association through
owner
the
enacted and enforced by
property
civil action.

Based

on

the available information in the record, the

Hearings Official did

not err

with respect to this

Planning

appeal

Commission finds that the

issue.

28:EC 9.
Appeal Issue #
11):
8320( The proposed development shall have minimal offsite impacts, including such impacts as traffic,noise, stormwater runoff and
8320 (11)by
environmental quality. The Hearings Official erred in dismissing EC 9.
and
and
(
Criterion
(
her
discussions
alleging that
5),
6),
( 7)
of
previous
referring to

these discussions "establish that the

proposed PUD

will have minimal

off-site

impacts".
Hearings Official's Decision:

9.
8320(
9.
8320( and EC 7)
9.
8320( EC 6)
Hearings Official found that the findings in EC 5),
The
minimal
offs
ite
would
have
established that the proposed PUD
impacts.
Hearings Official
incorporated these previous findings to establish compliance with this criterion (Hearings
Official Decision, page 77).

The

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official failed to evaluate the evidence in the record
that contradicts her findings. The appellant argues that this cursory dismissal is a serious error
site
in judgment and ignores the appellant's careful analysis of detailed evidence of the offimpacts on road, traffic and emergency response conditions. The appellant believes there are a
number of crucial errors, inaccuracies, and omissions in the evidence and analysis presented in

application and the staff materials, as well as in the Hearings Official's discussions. The
appellant maintains that direct, pertinent evidence and analysis are necessary and must be
evaluated under EC 11)
9.
8320(to determine whether the application satisfies the standard.
both the
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applicant also demonstrated consistency with the Laurel Hill Plan and its policies, such as:
approximately 2.5 to 2.8 dwelling units per acre which is well below the recommended density
of 5 dwelling units per acre; location of the Cupola Drive along an existing graded vehicular
accessway; clustering of lots in a non-grid type fashion around the road system, a large
preservation area located in the steepest portion of the site with the heaviest vegetation;
minimizing alterations to land contours to retain as much of the forested atmosphere as
street
possible; no new roadways proposed within the Laurel Hill Plan boundary; and onto
accommodate
a
of
reasonable
number
visitors.
parking

The

Public Works staff has reviewed the traffic
the

applicant, and concludes there is

no

safety

and street

connectivity study submitted by
roadways that provide

evidence to suggest the existing

development site are unsafe or incapable of serving the site and no offsite
mitigation is required. A memorandum from Scott Gillespie P. E.,Public Works Development
Review Manager is discussed in detail at EC 7)
The
9.
8320( Staff Report,
(
pages 35 and 36).
memorandum indicates that Spring Boulevard and Capital Drive, which provides access to the
site, are adequate to serve the proposed development and concludes there is no evidence to
suggest the existing roadways are unsafe or incapable of serving the development site.
site mitigation by the applicant is required.
Therefore, no offaccess

to the

Public Works Staff confirms that the
with the

proposed

detention system demonstrates

standards at EC 9.
6791

conceptual

9.
6795 and that stormwater

compliance
applicable
through
discharge will occur at locations that mimic existing conditions and at rates that are less than or
site impacts and environmental quality (Staff
equal to existing rates, therefore minimizing offReport, pages 48 to 51).
Regarding noise, the development is proposed with 34 residential lots and no uses other than
residential are proposed. Anticipated noises generated from the development will be consistent
with the noises and sounds generated by the neighboring residential areas and will have
minimal impact to the surrounding area.
Of note, the

Planning

the

"Environmental

heading

rejected the
quality"in Appeal

Commission

permanent damage constituted
Based

new

word "permanent"in the first sentence under
Issue

evidence not

28, determining that

presented

to the

an

hearings

assertion of

official.

site
findings staff concluded that the proposed PUD would have minimal offimpacts. The Hearings Official correctly evaluated and weighed the available evidence on these
on

these
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issues

as

Based

on

they

relate to the

approval criteria, and

record, the Planning
with respect to this appeal issue.

the available information in the

Hearings Official did

not err

found that EC

9.
11)
8320(was

met.

Commission finds that the

Hearings Official's Decision:
The Hearings Official determined that the PUD was reasonably compatible and harmonious
with adjacent and nearby land uses. The proposed PUD is located in an area that is zoned and
density residential use. While the proposed gross density of 2.6 to
developed primarily for low2.9 units per acre is on the low side of the maximum allowable density and may be lower than
the surrounding neighborhood, the residential use is consistent with the developed
surrounding area. Clustering of home sites in the mid-to higher elevations limits the ground
41 acres of the site along the
disturbance and allows for the preservation of approximately 4.
east boundary, providing a significant buffer with the existing forested area on the Ribbon Trail
property. The surrounding single-family residential neighborhood is a mix of architectural
styles, materials, and number of stories. The PUD criteria do not require that the PUD include
the specifications of future existing homes. However, within the context of the PUD criteria, the
applicant proposes to continue the developing this existing this neighborhood to include
additional similar low density residential development. As each of the lots are developed by
private owners,they will comply with applicable residential development standards that
include height, setbacks, and lot coverage, as established in the Eugene Code, as well as the
approved conditions of approval for the PUD (Hearings Official Decision, page 78).
Summary of Appellant's Argument:

appellant asserts that the proposed development is not compatible and harmonious with
adjacent and nearby land uses. The appellant argues that the proposed PUD does not provide
site impacts from the Ribbon Trail, and would
sufficient screening to provide minimal offpermanently change and deplete the environmental quality and natural urban resource of the
site. The appellant believes there is no
forested landscape within the development and offguarantee that the designated preservation and conservation areas would be not be
compromised as the individual lots are built out. The appellant also claims that serious and
irreversible impacts would result from clearing the site and increasing the potential for slope

The

instability and landslide hazard.

Planning Commission's Determination:
The Hearings Official did not err in determining the PUD was reasonably compatible and
harmonious with adjacent and nearby land uses. As discussed in the staff report,the proposed
PUD is located adjacent to single-family lowdensity
density residential development. It is a lowresidential land use, and staff finds no inherent conflicts that would keep the developments
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from

being reasonably compatible and harmonious with nearby residential development. The
proposed gross density of 2.5 to 2.9 units per acre is well below the maximum allowable density

of 14 units per acre, and is below the recommendation of 5 units per
Hills

Study

and the Laurel HIII Plan (Staff Report, page

acre

both in the South

57).

Residential

development directly abutting recreational uses makes the proposed development
compatible with the nearby Hendriks Park and the Ribbon Trail. Protections for significant
natural features and vegetation on the subject site will further ensure compliance with the
the varied nature of the existing
applicable criterion. As noted in the staff report, Given
"
r̀easonable'
and
"
harmonious"
could
mean
that the proposed development will
neighborhood,
have a mixture of units that are mostly single family detached, some single-family attached, one
and two stories in height, with varied and eclectic architectural styles, and variable parking
The applicant is not
.. garages, no garages, carports)"
Staff
(
options (ie
Report, page 58).
proposing to build homes as part of the PUD. Since lots will be sold and developed individually
by their respective owners over time, each home will have a distinct and different architectural
style and appearance, using various materials consistent with single-family home construction.
Also, the varying topography will conceivably have an effect on the type of house and
construction methods. This is consistent with the neighboring singlefamily areas that have also
similar
fashion.
overtime
in
a
developed
Based

on

Hearings

the available information in the

Official did not

err

record,the Planning
appeal issue.

Commission finds that the

with respect to this

Hearings Official postponed determining whether several
a future process, and that process lacks public
approval
notice or a public hearing.

Appeal

Issue #
30:The

criteria had been met until

Hearings Official's Decision:
The Hearings Official approved the PUD with 20 conditions of approval in order to ensure
compliance with all code requirements and to establish the framework for additional changes
to the final PUD plans as prescribed in these conditions and necessary for the Final PUD review
process.

Summary of Appellant's Argument:
The appellant asserts that the Hearings Official erred by postponing a determination
whether a number of approval criteria had been met until a future process, and that
lacks

public
approval as
are

notice

or a

public

hearing. The

appellant provides

a

on

process

list of all 20 conditions of

Also listed
evidence for their assertion (Appeal Statement, pages 35 through 39).
references in the Hearings Official Decision to any mention of a future process for further

review, such

as:

At the time residential

dwellings are proposed for any of the approved lots, they must
be evaluated for compliance with the R-1 zone development standards, and the bulk
and height must be consistent with those development standards.
The proposed street design will be more precisely reviewed for compliance with
applicable

standards

PEPI)permit

during

the

subsequent Privately-Engineered

Public Improvement

process.
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Because the extent of

slope

easements will not be known for certain until the PER

requirement for slope easements will be determined at
the time of the subsequent subdivision application and required to be shown on the
final plat.
At the time of the subsequent subdivision review, and prior to final plat approval, the
Private Joint Use
e.,
private street must be formally created by a separate document (i.
or
similar
Maintenance
Access and Utility Easement and
document).
Agreement (JAM),
permitting process, the

exact

Sections 4.0 and 5.1 of the report [Branch

Engineering Geological/Geotechnical
more extensive design work and

Investigation] additional site evaluation at the time of
possible

construction may be

required.

6505, an Engineering and Construction agreement is
compliance with EC 9.
required for the private construction of public improvements, which must be submitted
when the construction plans are submitted for review and approval. The configuration
and size of the public improvements will be subject to approval by the City Engineer
upon review of the design and supporting analysis prepared by the applicant's engineer.
If the improvements are not permitted prior to plat approval, a bond for the
construction of public improvements will be required prior to final plat approval. These
requirements will be further addressed through the subsequent subdivision application

To

ensure

process.

Individual lots will address flow control and water

quality

standards when

applying for

basis.

by
building permits
EC
3)(
9.
d),
6797(applications proposing City operation and maintenance
required by
of all or part of the stormwater facility must include an Operations and Maintenance
Agreement in accordance with the facility agreements adopted as part of the
Stormwater Management Manual. An agreement for the public stormwater treatment
manhole will be required as part of the PER permit process and prior to final subdivision
on a case

case

As

approval.
Planning Commission's Determination:
The appellant makes an argument that the use of conditions of approval in the Hearings
Official's Decision is an attempt to remedy a lack of compliance with specific approval criteria.
The appellant appears to be making an attempt to invalidate all 20 conditions of approval since
it lists each condition in its argument as examples. The appellant also asserts that the process of
allowing conditions of approval postpones approval criteria to a later process that lacks public
notice or a public hearing. The Planning Commission understands the concern about deferring
additional review to a future time. However, in this particular case, the Tentative PUD approval

approval required, followed by Final PUD, and Tentative Subdivision
approvals. These additional, required land use applications provide an opportunity through a
Type II process to further evaluate the conditions of approval and whether or not they have
been met at the appropriate stage in the process (the appropriate timing of which is often
specified in the language of the condition itself).The Type II application process provides
another opportunity for written public comment as it requires a public notice. Type II decisions
are appealable, which provides another forum including a public hearing and Hearings Official
review to evaluate the applicant's compliance with conditions of approval and any information
used to demonstrate compliance with them. This sequence and the application procedures are
consistent with the Eugene Code and State law. Planning Commission finds there are no
is the first land

use
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conditions of

approval contained in the Hearings Official's decision that represent an
inappropriate deferral of compliance to a later stage in the process without the required
opportunity for public input and review.

Regarding the additional list of items deferred to a later time but not specifically addressed as a
condition of approval, in all PUD applications, this is standard practice to provide information
items related to compliance with code requirements that will need to be addressed as part of
subsequent permitting processes. In the above list of future review items, it is apparent that
these items are typically associated with the building permit or public improvement permitting
stage of development, neither of which constitute land use decisions and both of which require
a more extensive level of plans and details then is required at the PUD approval stage. The
above list of future review items is typical for PUDs of this type, and provides for consistency
and compliance with code requirements in a normal and logical sequence.
Based

on

the available information in the record, the

Hearings Official did

not

err

with respect to

Planning
this appeal issue.

Commission finds that the

31:The Hearings Official stated, The
Appeal Issue #
"" city deemed the application

complete on August 29,2017".This is an error because the applicant forced
completion at that date, while there were issues remaining that Eugene Planning
considered unsatisfied (Hearings Official Decision, page 4).
Hearings Official's Decision:
The

Hearings Official does

and therefore

no

decision

not make a decision on when an
on

this issue

was

application

is deemed

complete,

made.

Summary of Appellant's Argument:
The City deemed the application complete on August 29, 2017. This is an error because the
applicant forced completion at that date, while there were issues remaining that Eugene

Planning

considered unsatisfied (Hearings Official Decision, page

4).

Planning Commission's Determination:
The Hearings Official made a statement of fact based on information provided by staff, only for
background information purposes. The Hearings Official has no authority on determining the
day an application is deemed complete; that authority belongs to the applicant and City. More
importantly, the applicant has the right under State law and the Eugene Code to request that
an application be deemed complete even if the applicant has not provided all of the
information or materials requested by staff. This, in and of itself, is not a basis for reversal or
denial of a given land use application.
Based

on

record, the Planning Commission finds that the
with respect to this appeal issue.

the available information in the

Hearings Official did

not err
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V.

CONCLUSION

1. The final PUD

provide

for

a

plans

shall note that each

minimum of two

2. The final PUD

single-family structure
offstreet parking spaces.

# on sheet
plans shall replace "Notes"2

within the PUD shall

L3.0 of the site

plans with the

following:
Protective

fencing

direction of

a

preserved shall be installed under the
inspected and approved by the City prior to
activities. All protective tree fencing shall remain

for trees identified to be

certified arborist and

beginning any construction related
in place until completion of all construction activities; any relocation or removal of
the protective fencing shall also occur under the direction of a certified arborist,
with approval by the City.
3. The final PUD

plans

shall

# on sheet
replace "Notes"8

L3.0 of the site

plans

with the

following:
preservation tree must be removed,justification of the removal must
be documented by a certified arborist. Documentation must be provided to the City
for review prior to tree removal activity. Removal of a preservation tree will require
the planting of 2 replacement trees for every tree removed. Replacement trees shall
In the event

a

species, with a minimum caliper of 1 % inches for deciduous trees and a
minimum height of 5 feet for coniferous trees. Any trees that must be replaced
within private preservation areas are the responsibility of that lot owner. Any trees
that must be replaced in Tracts A, B, C, and D will be the responsibility of the
be

a

native

common owners or

homeowners association.

4. The final PUD

plans

shall

# on
remove "Notes"9

5. The final PUD

plans

shall

#
replace "Notes"11

sheet L3.0 of the site

on

plans.

sheet L3.0 of the site

plans with the

following:
of Tract A and within individual lot

preservation areas
that die naturally or are damaged naturally
potentially hazardous will
require no replacement trees.The removal of dead, diseased, or hazardous trees is
allowed with prior approval by a certified arborist and documentation of that
approval (including the need for removal)provided to the City.
Trees in the

common areas

and become

Final Order: Capital Hill PUD (PDT

17-1)

Page

41

6. The final PUD

plans

shall

#
replace "Notes"13

on

sheet L3.0 of the site

plans with the

following:
Any

trees to be removed in Tract

system between and
tree

near

A,as

a

result of installation of the storm

sewer

Lots 13 and 14, shall be

removed, after the City's acceptance of the

replaced with two trees for every
system. Replacement trees shall be

2 inches for deciduous trees and
species, with a minimum caliper of 1 %
minimum height of 5 feet for coniferous trees and planted in the same general

a

native

7. For all lots that border Tracts

A, B, C, and D

or

contain

a

preservation

a

area.

area,the final PUD

foot construction setback area from all abutting
plans shall include a temporary 10preservation areas and Tracts A, B, C, and D. The following note shall be added to the
final PUD plans: For
all lots that border Tracts A, B, C, and D or contain a preservation
"
foot construction area setback from all abutting preservation
area, a temporary 10areas and Tracts A, B, C, and D shall be enforced during home construction, and shall
include temporary construction fencing."
8. The final

plans

shall include

a

note that states the

following:

Within the individual
Tracts

preservation areas of Lot 5 and Lots 8 through 19, and on
A, B, C, and D, no above ground structure or fence shall be constructed; there

shall be

impacts to preserved trees; and no grading activity shall be allowed. The
only exceptions are: 1)within Tract A,where the storm drainage facility and
associated grading and maintenance, as shown on the site plans, is allowed; and 2)
the applicant's proposed 6foot tall agricultural passthrough fence shall be allowed
along the entire southern, eastern, and northern boundaries of the Tract A
no

preservation area, and the preservation area along the northern boundary of Lot 5,
the subject property. The placement of the agricultural fence shall occur under
the direction of a certified arborist, consistent with and documented by, a report
from the arborist demonstrating that no preservation trees will be negatively
impacted by the fence.
on

9. The final PUD

plans shall note that street tree removals
305.
replacement
requirements of EC 6.

must meet the

permit and

value

geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the preliminary
geotechnical analysis approved for the tentative PUD, as well as any additional
geotechnical analyses required for individual permits. The geotechnical analyses
site impacts.
required for individual permits shall also address potential off-

10. A
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11. The final PUD

plans shall include the following

12. The final PUD

plans

shall show

a

buildable

note:

area on

Lots 5, 16 and 22 not to exceed

13,500 square feet.

plat approval, the applicant shall provide documentation that EWEB has
received a financial guarantee, in the form cash payment, bond, or an irrevocable letter
of credit, ensuring water will be provided to each lot in the plat.

13. Prior to final

plans shall revise the site plan Sheet C1-Wastewater and Water Plan to
public utility or public wastewater easements, centered on the public
wastewater mainlines, for all wastewater mainlines proposed on private property. In the
event that a public mainline is proposed for location within 7 feet from the edge of a
a public utility or wastewater easement shall be dedicated on the
rightofpublic way,
adjacent private property at the width necessary to ensure 14 feet of operational and
when combined
maintenance access to the wastewater mainline (7 feet on each side),
within
that
14
feet.
with the public way
right-of-

14. The final PUD

include 14foot

15. The final PUD

plans

shall revise the site

plan

Sheet C1-Wastewater and Water Plan to

include wastewater services for Lots 18 -19 that do not include

private service lines
Private service lines may be relocated on private
within the public way.
right-ofproperty, or public gravity service lines may be placed in the right of way.
16. The final PUD

side of

Capital

plans shall

revise the site

plans

to include

5foot sidewalks along the east

Drive.

plans shall show that the stormwater runoff on the north and south ends
of the additional Capital Drive road width will be treated through either filtration or
mechanical treatment methods in compliance with the Public Improvement Design

17. The final PUD

Standards manual.

plans shall show that the stormwater runoff on the north and south ends
of the proposed private street will be treated through a filtration facility in compliance
with the Stormwater Management Manual.

18. The final PUD

2750 Residential Zone
approval, all requirements of EC 9.
2750 and EC 9.
2751 Special Development
Development Standards, including Table 9.
the
for
Table
shall
be
met
Standards
9.
750,
regarding
existing structure located on Lots

19. Prior to final PUD
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33 and 34.

20. The Written Owner Commitment to Fund Water Infrastructure executed

executed to clarify that
applicant shall be resubject property, including Tax Lot 201.
21. Prior to occupancy of any

new

dwellings

the Commitment

applies

in the PUD, applicant shall

by

the

to the entire

improve that section

abutting Lots 18 and 19, to ensure at least 21 feet of paving width within
The applicant shall also improve that section of Capital Drive
existing way.
rightoffoot wide curbside sidewalk along the edge
abutting Lots 18 and 19 with a minimum 5of Capital Drive and within the existing way.
The applicant shall obtain approval
rightofof a Privately Engineered Public Improvement (PEPI) permit for these required street
improvements, and provide documentation of compliance upon completion.
of

Capital

Drive

the

22. The final PUD

plans

shall include the

following

note:

The square footage of any
The maximum lot coverage for all lots is 50%.
in
the
calculation
of lot coverage.
areas
shall
be
excluded
preservation

hereby approved with conditions. The foregoing findings and
adopted as the Final Order of the Eugene Planning Commission on Appeal of
on this 14th day of
the Hearings Official's Tentative Approval for Capital Hill PUD (PDT 171),

Accordingly, the
conclusions

PUD is

are

June, 2018.

John Barofsky, Chair"

Eugene Planning

Attachment A:

i`

Commission

Hearings Official's Decision, dated April 20, 2018
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DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF EUGENE, OREGON
REQUEST FOR PUD APPROVAL

Application File Name (Number):
Capital Hill PUD (PDT 17-1)
Application Summary:
Request for approval of a tentative planned unit development (PUD) to create 34-lot residential
subdivision with public and private streets and associated infrastructure, common open space
areas and private preservation areas on 13 lots.
Applicant/Owner:
Cynthia and Tom Dryer
Applicant’s Representative:
Carol Schirmer, Schirmer Satre Group
Lead City Staff:
Nicholas R. Gioello, Associate Planner
The following findings and conclusions are based upon testimony presented at the public hearing
held on March 7, 2018 and, except as clarified below, all documents in the Eugene City planning
file for the requested Capital Hill PUD submitted before the close of the record on April 6, 2018,
including documents submitted before and at the public hearing.
Conclusion:
The applicant’s request for approval of a residential planned unit development (PUD) is
approved, subject to the following conditions:
1. The final PUD plans shall note that each single-family structure within the PUD shall
provide for a minimum of two off-street parking spaces.
2. The final PUD plans shall replace “Notes” #2 on sheet L3.0 of the site plans with the
following:
Protective fencing for trees identified to be preserved shall be installed under the
direction of a certified arborist and inspected and approved by the City prior to beginning
any construction related activities. All protective tree fencing shall remain in place until
completion of all construction activities; any relocation or removal of the protective
fencing shall also occur under the direction of a certified arborist, with approval by the
City.
3. The final PUD plans shall replace “Notes” #8 on sheet L3.0 of the site plans with the
following:
Hearings Official Decision (PDT 17-1)
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In the event a preservation tree must be removed, justification of the removal must be
documented by a certified arborist. Documentation must be provided to the City for
review prior to tree removal activity. Removal of a preservation tree will require the
planting of 2 replacement trees for every tree removed. Replacement trees shall be a
native species, with a minimum caliper of 1 ½ inches for deciduous trees and a minimum
height of 5 feet for coniferous trees. Any trees that must be replaced within private
preservation areas are the responsibility of that lot owner. Any trees that must be replaced
in Tracts A, B, C, and D will be the responsibility of the common owners or homeowners
association.
4. The final PUD plans shall remove “Notes” #9 on sheet L3.0 of the site plans.
5. The final PUD plans shall replace “Notes” #11 on sheet L3.0 of the site plans with the
following:
Trees in the common areas of Tract A and within individual lot preservation areas that
die naturally or are damaged naturally and become potentially hazardous will require no
replacement trees. The removal of dead, diseased, or hazardous trees is allowed with
prior approval by a certified arborist and documentation of that approval (including the
need for removal) provided to the City.
6. The final PUD plans shall replace “Notes” #13 on sheet L3.0 of the site plans with the
following:
Any trees to be removed in Tract A, as a result of installation of the storm sewer system
between and near Lots 13 and 14, shall be replaced with two trees for every tree removed,
after the City’s acceptance of the system. Replacement trees shall be a native species,
with a minimum caliper of 1 ½ inches for deciduous trees and a minimum height of 5 feet
for coniferous trees and planted in the same general area.
7. For all lots that border Tracts A, B, C, and D or contain a preservation area, the final
PUD plans shall include a temporary 10-foot construction setback area from all abutting
preservation areas and Tracts A, B, C, and D. The following note shall be added to the
final PUD plans: “For all lots that border Tracts A, B, C, and D or contain a preservation
area, a temporary 10-foot construction area setback from all abutting preservation areas
and Tracts A, B, C, and D shall be enforced during home construction, and shall include
temporary construction fencing.”
8. The final plans shall include a note that states:
“Within the individual preservation areas of Lot 5 and Lots 8 through 19, and on Tracts
A, B, C, and D, no above ground structure that requires a building permit; no impacts to
preserved trees; and no grading activity shall be allowed. The only exception is within
Tract A, where the storm drainage facility and associated grading and maintenance, as
shown on the site plans, is allowed.”
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9. The final PUD plans shall note that street tree removals must meet the permit and
replacement value requirements of EC 6.305.
10. A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the related
geotechnical analysis.
11. The final PUD plans shall include the following note:
Lots 16 and 17 shall have the option of constructing up to three attached single-family
structures. If only one single-family structure is proposed, that lot shall have a maximum
lot coverage of 50% of the buildable portion of the lot. If two or three single-family
structures are proposed, that lot shall have a maximum lot coverage of 65% of the
buildable portion of the lot. The buildable portion of the lot shall be the area identified as
outside any preservation area and shall not exceed 13,500 square feet, regardless of how
many dwellings are developed on the lot.
12. The final PUD plans shall show a buildable area on Lots 5, 16 and 22 not to exceed
13,500 square feet.
13. Prior to final plat approval, the applicant shall provide documentation that EWEB has
received a financial guarantee, in the form cash payment, bond, or an irrevocable letter of
credit, ensuring water will be provided to each lot in the plat.
14. The final PUD plans shall revise the site plan Sheet C1 – Wastewater and Water Plan to
include 14-foot public utility or public wastewater easements, centered on the public
wastewater mainlines, for all wastewater mainlines proposed on private property. In the
event that a public mainline is proposed for location within 7 feet from the edge of a
public right-of-way, a public utility or wastewater easement shall be dedicated on the
adjacent private property at the width necessary to ensure 14 feet of operational and
maintenance access to the wastewater mainline (7 feet on each side), when combined
with the public right-of-way within that 14 feet.
15. The final PUD plans shall revise the site plan Sheet C1 – Wastewater and Water Plan to
include wastewater services for Lots 18 – 19 that do not include private service lines
within the public right-of-way. Private service lines may be relocated on private property,
or public gravity service lines may be placed in the right of way.
16. The final PUD plans shall revise the site plans to include 5-foot sidewalks along the east
side of Capital Drive.
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17. The final PUD plans shall show that the stormwater runoff on the north and south ends of
the additional Capital Drive road width will be treated through either filtration or
mechanical treatment methods in compliance with the Public Improvement Design
Standards manual.
18. The final PUD plans shall show that the stormwater runoff on the north and south ends of
the proposed private street will be treated through a filtration facility in compliance with
the Stormwater Management Manual.
19. Prior to final PUD approval, all requirements of EC 9.2750 Residential Zone
Development Standards, including Table 9.2750 and EC 9.2751 Special Development
Standards for Table 9.750, shall be met regarding the existing structure located on Lots
33 and 34.
20. The Written Owner Commitment to Fund Water Infrastructure executed by the applicant
shall be re-executed to clarify that the Commitment applies to the entire subject property,
including Tax Lot 201.
A. Background
The applicant, Cynthia and Tom Dryer (applicant) submitted the subject tentative Planned Unit
Development (PDT) application on March 3, 2017. The applicant submitted supplemental
application materials on or about June, 19, 2017, August 22, 2017, September 15, 2017, October
27, 2017, November 28, 2017, January 26, 2018, and March 7, 2018. The city deemed the
application complete on August 29, 2017. Public hearings originally noticed and scheduled for
November 1, 2017 and January 10, 2018 were cancelled and postponed.
Following public notice, a public hearing was held on March 7, 2018. The public hearing began
with the hearings official’s explanation of the hearing process and the statutory and local
procedural requirements for the hearing.1 The hearings official noted that because of the
anticipated volume of public testimony, individual public testimony would be limited to five
minutes per individual. In addition to individual public testimony, the Joint Response Committee
comprised of representatives from the Fairmount Neighbors Association and Laurel Hill Valley
Citizens, was provided 30 minutes to provide its testimony. The hearings official denied a
written request received before the hearing to allow Paul Conte to orally question Scott Gillespie,
the City’s Public Works Development Review Manager, or other staff, regarding the substance
of Mr. Gillespie’s written comments.
1

The hearing official’s explanation included a statement that she has had no ex parte contacts regarding the
application and has no personal or financial interest in the subject property. The hearings official notes that is
possible that during the open record period, an individual unknown to the hearings official attempted to make an ex
parte contact with hearings official through a communication on the hearings official’s LinkedIn account. Upon
noticing that the communication was from an individual in Eugene and referenced Henricks park, the hearings
official closed the communication without reading it. That attempted communication is not part of the record and the
hearings official did not read or otherwise consider it as part of the evaluation of this application.
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Following the introductory explanation, Associate Planner Nicholas Gioello and Senior Planner
Gabe Flock presented the planning staff’s summary of the application. Following the staff
presentation, the applicant’s representative, Carol Schirmer, and the applicant’s attorney, Bill
Kloss, presented testimony on behalf of the applicants. Two individuals presented oral testimony
in favor of the application. Four individuals then presented ‘neutral’ testimony that was neither
in support of or in opposition to the application.2 Following the Joint Response Committee
(Response Committee) consolidated testimony, which included evidence and testimony from
five representatives of that committee. Because of the volume of evidence and testimony
committee members wished to present, the hearings official granted the Response Committee
additional time beyond the allowed 30-minutes. Following the Response Committee
presentation, 22 individuals testified in opposition to the proposed PUD.3 An additional ‘neutral’
comment was then also permitted. The applicant then presented rebuttal testimony.
At the close of the public testimony, the record was left open for a period of 14 days, until 5:00
pm on March 21, 2018, for additional testimony and evidence; until 5:00 pm March 30, 2018 for
evidence and testimony responding to the additional testimony and evidence submitted during
the initial open record period; and until 5:00 pm April 6, 2018 for the applicant’s rebuttal
argument related to the new testimony and evidence.
B. Site Characteristics
The subject property includes 13.63 acres located at the end of Capital Hill Drive, in both the
Laurel Hill Valley and Fairmount neighborhoods. The surrounding residential neighborhoods are
developed with primarily single-family homes, primarily to the west and south, many located on
steep slopes. Hendricks Park, an 80+ acre public park abuts the subject property to the northeast.
The publicly-owned Ribbon Trail abuts the property to the east. Portions of the subject property
are steeply sloped, with slopes exceeding 40% of the eastern portion of the property abutting the
Ribbon Trail. The site currently consists of five tax lots, which are developed with six residential
units (three single family dwellings and one three-unit dwelling.)
The site characteristics are more fully described below within the context of the applicable
approval criteria.
C. Description of Request
The applicant requests approval for a tentative residential Planned Unit Development (PUD).
The applicant requests review of the proposed development based on the city’s general approval
criteria (EC 9.8320 et seq) rather than the needed housing approval criteria (EC 9.8325).
The proposed PUD includes the existing five tax lots, three of which are developed with existing
2

The hearing official notes that one of the individuals who stated she was presenting neutral testimony was actually
presenting a single issue on which she considered her position neutral, and also later testified in opposition to the
proposed PUD itself.
3
The names of the individuals who presented oral testimony and who presented written testimony, before, during or
after the public hearing are on file in the City’s planning records for this application.
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residential structures, as well as proposed lots for single family detached and single family
attached units. In total, the requested PUD proposes the addition of 28-32 units, for a total of 3438 units on the subject property. The proposed PUD consists primarily of single family detached
housing, with two of the 34 lots proposed for single-family attached units, on which the applicant
proposes to include a maximum of three units. Currently, one tax lot is developed with an
unpermitted multi-family structure, which is subject to a city enforcement order. Compliance
with that enforcement order requires removal of the multi-family units. To address the
enforcement order, the applicant proposes to divide that tax lot into two lots by adding a lot line
through the existing building.
The proposed PUD also includes improvement of an existing public street and the addition of a
private street, with associated infrastructure. The proposed site plan includes designation of
common open space areas, tree preservation areas on some individual lots, and several shared
access driveways.
D. Requests to Withdraw or Exclude Evidence
1. Requests to withdraw evidence
Two individuals have requested that evidence submitted into the record be withdrawn from the
record.
Through an email dated March 14, 2018, Ms. Tiffany Edwards requested to withdraw testimony
submitted on March 7, 2018 on behalf of the Eugene Area Chamber of Commerce. According to
the withdrawal request, a letter from the Chamber of Commerce “was inadvertently submitted by
email that included a series of forwarded emails unrelated to the statements that the Chamber
CEO * * * had intended to submit.”
Through an email dated March 21, 2018, Mr. Paul Conte requests that two emails he submitted
to the city be excluded, one dated March 1, 2018 and the second dated March 7,2018. According
to Mr. Conte he instructed the city staff that these emails were not to be included in the record.
Both requests are granted and those documents will be withdrawn from the record of this
application.
2. Requests to Exclude or Ignore Evidence
a. Request to Limit Staff Report based on violation of ORS 197.763
In correspondence dated March 21, 2018 and March 28, 2018, Mr. Paul Conte alleges the Staff
Report for this application violates ORS 197.763. He asserts either that the final Staff Report for
the proposed PUD was not available seven days before the public hearing, or that the version of
the Staff Report that was available seven days before the public hearing was not the same version
as presented to the hearings official at the public hearing. Mr. Conte states that edits were, or
may have been, made between the Staff Report issued February 28th and the Staff Report
available at the hearing. Mr. Conte also challenges the Staff Report’s “incorporation” of public
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works referral comments in relation to criteria discussed throughout the report because it is
unclear which version of the comments the staff intended to incorporate; and because it is
possible that the final version of the comments may not have been available seven days before
the public hearing. In his March 21, 2018 correspondence, Mr. Conte appears to argue that under
ORS 197.763 the hearings official can consider, and that the record can include, only a version
of the Staff Report that was available seven days before the hearing. In the March 28, 2018
correspondence he seems to acknowledge that evidence submitted during the open record period
can but considered, but argues:
“PW referral comments that the staff report “incorporated” and relied upon have not yet
been posted by the city, nor has staff made the documents known and available to the
public for review and response. Consequently, staff are implicitly asking the Hearings
Official to rely upon evidence that the staff claims they placed into the record, but to
which parties in these proceedings have been denied any reasonable opportunity to
respond. The Hearings Official cannot accede to staff’s request without prejudicing the
substantial rights of all parties in these proceedings.”
The Public Works referral comments to which Mr. Conte refers includes several versions of
comments submitted by the Public Works staff to Planning staff between November 30, 2017
and February 28, 2018. Specifically, as recited in the City’s response to Mr. Conte’s public
records requests (dated March 11, 2018 and March 14, 2018) the initial Public Works referral
comments were dated November 30, 2017 and attached to an email to City Planner Nick Gioello
on December 8, 2018. Public Works submitted revised comments on February 12, 2018. Mr.
Gioello questioned Public Works staff about one section of those comments (EC 9.6815(2)(f))
“and received an email on 2-13-18 * * * with a minor revision altering one sentence which Nick
pasted into the revised 2-12-18 referral comments.” (City response to Paul Conte public requests
request, March 22, 2018.) On February 28, 2018, Mr. Gioello received an additional email from
Public Works with additional language for inclusion into the referral comments. Mr. Gioello
combined the text from the earlier comments with the language provided on February 28, 2018
to create the final Public Works referral comments document, which is dated “November 30,
2017 – Revised February 28, 2018.” Copies of each of the versions, and the emails between Mr.
Gioello and Public Work Staff are attached to Mr. Conte’s correspondence.
Mr. Conte is correct that ORS 197.763(4)(b) requires that any staff report used at the public
hearing be available at least seven days before the hearing. The city complied with that
requirement. However, regardless of whether the City staff may have made changes to that Staff
Report, to the extent Mr. Conte continues to argue that either the city cannot provide any
additional information, or the hearings official cannot consider evidence from the city that was
provided less than seven days before the hearing, nothing in ORS 197.763 supports that
assertion. Under ORS 197.763 and the city’s code requirements, the record includes all
testimony and evidence submitted and accepted into the record until it is closed. Evidence in the
record includes that provided by the city so long as it is provided before the close of the record.
Mr. Conte’s arguments related to the version of the Public Works referral comments that are
incorporated into the Staff Report also does not establish a violation of ORS 197.763.
To clarify, the Staff Report consists of the staff’s initial evaluation of the application as it relates
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to compliance with each of the approval criteria. The hearings official is not bound by that initial
evaluation; nor is the hearings official’s evaluation of the evidence in the record restricted by
documents incorporated into the Staff Report. As to Mr. Conte assertion that the City staff has
failed to submit one or more versions of the Public Works referral comments into the record, in
fact each version has been included, and the hearings official received all versions before the
close of the evidentiary record. Moreover, even if the city had not done so, Mr. Conte has also
submitted additional copies of each of those documents into the record. Mr. Conte has not
established that any party has been prejudiced by lack of ability to respond to the public works
referral comments.
Mr. Conte’s procedural challenge regarding the city’s compliance with ORS 197.763 is denied.
b. “Motion to Reject or Ignore Impermissible Sentence of Staff Memo”
In a motion dated April 4, 2018, Mr. Conte moved that the hearings official must “either reject or
ignore an impermissible sentence” in a staff memorandum submitted by the City Staff on March
30, 2018. In that memorandum City planning staff responded to Mr. Conte’s March 21, 2018
testimony that questioned the version of the Public Works Referral comments incorporated into
the February 28, 2018 staff report. The staff memorandum includes the statement: “Staff
maintains the staff report uploaded to the City website on February 28, 2018 is the staff report of
record and the staff report given the [sic] to the Hearings Official.”
Mr. Conte disagrees with that statement. Mr. Conte argues that “it is glaringly obvious” that one
or more versions of the Public Works Referral comments were not uploaded onto the City’s
website at the time the February 28, 2018 staff report was issued. Mr. Conte states:
“Mr. Gioello’s claim is not [sic] more than a far-too-late “CYA” attempt. At the time the
Staff Report was submitted, on the final day allowed by ORS 197.763(4)(b), no
reasonable person could have determined (or validated) which sections of the staff report
were a verbatim and complete copy of the PWD referral comments. And that means that
parties had no reasonable opportunity to present responsive testimony. This post facto
claim by staff is too late and insufficient to remedy their procedural errors; and, as
explained in my March 28, 2018 letter, the Hearings Official must either reject this
sentence or ignore it in order to avoid prejudicing the substantial rights of participants in
these proceedings.” (Emphasis in original.)
Mr. Conte’s argument that parties have had no reasonable opportunity to present responsive
testimony is unpersuasive. Regardless of whether or which the version(s) of the Public Works
Referral comments were uploaded to the city’s website on February 28, 2018, and regardless of
which version or versions were incorporated the staff report, in fact the record of this application
remained open for new evidence by all parties until March 21, 2018. All versions of the Public
Works Referral comments were part of the record (and Mr. Conte submitted additional copies of
those comments into the record with this testimony.) All parties, including Mr. Conte, had the
opportunity to present testimony responsive to those referral comments during that time.
Mr. Conte obviously disagrees with Mr. Gioello’s statement. In his testimony submitted before,
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during and after the hearing Mr. Conte establishes that he disagrees with city staff’s position as it
relates to the Public Works Referral comments. While conflicting evidence and testimony is
relevant to the weight afforded to that evidence and testimony, that a party disagrees with
evidence, or the city’s evaluation of evidence, is not a basis under ORS 197.763 to reject or
ignore statements submitted into the record.4
Mr. Conte’s motion to reject or ignore a sentence included in the Staff’s March 30, 2018
memorandum is denied.
E. Evaluation of Request
1. Challenges to Applicable Approval Criteria
a. Applicability of only clear and objective approval criteria
As explained in the Staff Report, the applicant filed the requested PUD application under the
city’s “general” PUD process, which requires compliance with the criteria established in EC
9.8320. By their terms, these criteria are discretionary; they are not and do not purport to be
‘clear and objective’. Consistent with that choice, the applicant’s narrative addresses the general
approval criteria. Notwithstanding that choice, the applicant “invokes * * * a right to an approval
path under only clear and objective standards, as guaranteed by ORS 197.307(6).” The applicant
argues that “[b]ecause this site cannot be developed under the “Needed Housing” track in the
code, under ORS 197.307 the City is prohibited from applying any standards under the “General
Track” that are not clear and objective.”
ORS 197.307 (as amended August 15, 2017) states, in relevant part:
“(4) Except as provided in subsection (6) of this section, a local government may adopt
and apply only clear and objective standards, conditions and procedures regulating the
developing of housing, including needed housing. The standards, conditions and
procedures:
(a) May include, but are not limited to, one or more provisions regulating the
density or height of a development.
(b) May not have the effect, either in themselves or cumulatively, of discouraging
needed housing through unreasonable cost or delay.
*****
“(6) In addition to an approval process for needed housing based on clear and objective
standards, conditions and procedures as provided in subsection (4) of this section, a local
government may adopt and apply an alternative approval process for applications and
4

It is possible that Mr. Conte’s motion could be construed to argue that the challenged sentence is actually new
evidence submitted after the March 21, 2018 deadline for new evidence. The hearing official does not consider that
sentence to include new evidence. At most, it appears to be staff’s attempt to respond to Mr. Conte’s concerns
regarding which version(s) of the Public Works referral comments staff relied on; it does not add any factual
evidence to the record.
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permits for residential development based on approval criteria regulating, in whole or in
part, appearance or aesthetics that are not clear and objective if:
(a) The applicant retains the option of proceeding under the approval process that
meets the requirements of subsection (4) of this section;
(b) The approval criteria for the alternative approval process comply with
applicable statewide land use planning goals and rules; and
(c) The approval criteria for the alternative approval process authorize a density at
or above the density level authorized in the zone under the approval process
provided in subsection (4) of this section.”
The applicant does not dispute that the City has adopted an approval process that meets the
requirements of ORS 197.307(4); nor does the applicant challenge the city’s authority to
establish an approval process under ORS 197.307(6). Rather, the applicant argues that because
development on the subject property would not be able to satisfy the clear and objective approval
criteria of EC 9.8325 (the city’s process that complies with ORS 197.307(4)), ORS 197.307
requires that the city must apply only a subset of the criteria within the alternative process of EC
9.8320 (the city’s process allowed under ORS 197.307(6)) that are clear and objective.
Specifically, the applicant argues that under ORS 197.307(6), “the City may only apply
standards that are not clear and objective if the applicant also has the right to develop the
property under clear and objective standards as provided for in ORS 197.307(4).” There is no
support under the statute for the applicant’s requested interpretation of it.
The applicant does not appear to dispute the city’s needed housing track codified in EC 9.8325
complies with the requirements of ORS 197.307(4). And, the applicant does not appear to argue
that they were somehow prohibited from submitting applying for development approval under
the city’s needed housing ‘track.’ Rather, the applicant appears to argue that they have a “right”
to develop the property to its maximum density under “clear and objective” criteria, regardless of
the track they choose. The applicant states:
“This is a 13-acre site, largely located above 900 feet, with steep slopes in various places,
and a total 6 existing dwellings. Under the 5du/acre density limited associated with the
South Hills Study, the owner is entitled to a total maximum of 65 dwelling units on this
site. Taking into consider the existing 6 dwellings on the site, the owner should be able to
add 59 units to the property, whether the development is done under the General track or
the Needed Housing track. The applicant proposes a total of only 37-43 units on the
property.”
(March 3, 2017 application materials, emphasis added.)5
The applicant relies, in part, on a 2017 LCDC enforcement order against the City of Corvallis to
support their authority to ‘ask for and receive clear and objective approval criteria.’ That case
stemmed, generally, from a City of Corvallis process that denied an applicant for a residential
development the opportunity to apply for approval under clear and objective approval criteria
5

The hearings official notes that the “37-43 units” referenced in the city’s argument were from the applicant’s
original site plan. In order to comply with the city’s general track PUD approval criteria, the applicant has modified
the proposal and reduced the number of lots proposed.
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when the subject property was also subject to a PUD overlay. Also at issue, but not clearly
decided, in that case was whether the city’s clear and objective process, even if it was available,
was facially defective in that no development could satisfy its requirements.
While it is not entirely clear, the applicant does not appear to argue in this case that the city’s
clear and objective ‘track’ is facially defective, i.e., that no development application could satisfy
its requirements. Rather, it appears that the applicant argues that since development of the
subject property cannot be approved under the city’s clear and objective track, the city does not
have a process under ORS 197.307(4) as it applies to this applicant. Based on that premise, the
applicant argues it is somehow entitled to ask for and receive a review under a subset of the
General track criteria – i.e., only the clear and objective approval criteria’ within the General
track. The Corvallis enforcement order does not provide any authority for the applicant’s
argument.
The Corvallis enforcement order resulted from process through which the applicant was not
guaranteed the right to proceed under the clear and objective criteria: the City of Corvallis did
not have an option within its code for the applicant to pursue its proposal under ORS 197.307(4).
That enforcement order does not guarantee that (or even address whether) an applicant has a
right to approval under clear and objective criteria. And it does not establish, or even suggest,
that applicant has a right to ‘ask for and receive clear and objective approval criteria’
independent of the city’s established clear and objective ‘track.’ It requires only that the city
have a process under ORS 197.307(4) and that all residential development applicants have a
right to ‘proceed’ under that process.
There is no question here that this applicant had the right to apply under the City’s clear and
objective track. Rather, it appears that the applicant is arguing that the right to ‘proceed’ equates
to a right to ‘approval’ and that since the proposed PUD cannot be approved clear and objective
approval criteria, the clear and objective track guaranteed under ORS 197.307(4) is not available
to them. It does not appear that ORS 197.307(4) extends to guarantee every applicant a right to
an approval under the clear and objective track. However, even if it does, the applicant hasn’t
established that the clear and objective track is effectively not available for the subject property.
The applicant has summarily asserted that no development could be approved under the clear and
objective track – and has attempted to shift the burden to the City, insisting that the city show
how the clear and objective track could be used to approve some level development. The city
Staff Report includes some analysis as to how the subject property could be developed under the
clear and objective track. However, the city’s evaluation is, necessarily, theoretical since it does
not have an application based on those criteria before it.
In its April 6, 2018 rebuttal, the applicant responded to the city staff’s theoretical discussion of
how this property could be development under the City’s EC 9.8325 needed housing process by
providing some testimony and evidence to dispute the city’s analysis. Whether or not the
applicant’s analysis could be construed as evidence that perhaps no proposed development on the
subject property could be approved under EC 9.8325, the hearings official rejects that analysis
for two reasons: First, the applicant’s April 6, 2018 submittal was for rebuttal testimony only and
allowed no new evidence. To the extent the applicant April 6, 2018 submission includes new
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evidence regarding how this property could not satisfy the EC 9.8325 criteria, that new evidence
is not properly part of this record. Secondly, even if the applicant’s response to the city’s
theoretical discussion did not include new evidence, the applicant’s analysis does not establish
that the EC 9.8325 process was not available to them. At most, it establishes that the applicant
disagrees with the staff’s theoretical analysis as to how the property could be developed under
that process. While the applicant disputes the city’s analysis, it is the applicant, and not the city,
that must bear the burden of proof.
Moreover, even if the applicant could establish that under ORS 197.307(4) the right to ‘proceed’
under the city’s clear and objective process guarantees the right to an approval under that
process, ORS 197.307 provides no authority for the argument that the city must apply only what
the applicant considers the clear and objective criteria included in its General track. There is
nothing in ORS 197.307 to support the applicant’s position that it has a right to have its PUD
application reviewed under only a subset those provisions in the city’s General track that the
applicant considers clear and objective criteria.
At most, even assuming the ‘right to proceed’ under ORS 197.307(4) guaranteed the right to
approval of some level of development, under ORS 197.307 the applicant would have the right
to proceed under the clear and objective track. The applicant could have requested to develop the
subject property under the clear and objective criteria. It did not do so. The applicant has
requested review under the general track. All of the general track criteria are applicable to this
review.
b. Applicability of South Hills Study
The City planning staff determined that, based on its location, the South Hills Study is one of the
refinement plans applicable to the subject property. However, while acknowledging that the
entire property is in the South Hills Study area, the applicant disputes the applicability of this
plan. The applicant asserts that
“This review is not subject to the policies of the South Hills Study (1974) for the reason
that the SHS applied to the city limits in 1974, and the City has never extended the
footprint of that refinement plan to the area that was outside the city limits at that time,
which includes the area of the subject property.”
In what the applicant’s attorney described during the public hearing as a “novel” theory, the
applicant essentially argues that the city has been improperly applying the South Hills Study to
all areas described as being within its boundaries for the last 50 years.
The city’s Staff Report correctly evaluates and determines that the South Hills Study applies to
the subject property. The hearings official adopts the analysis of the staff report (February 28,
2018 staff report, pages 5-6, as supplemented on March 21, 2018. The City attorney further
clarified the applicability of the South Hills Study, explaining:
“Contrary to the applicant’s assertion, the footprint of the South Hills Study (SHS) is not
limited to the properties to which it applied at that time of its adoption. The SHS itself
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provides that its policies apply to properties located south of 18th Avenue and above 500
feet in elevation. Consequently, as properties located south of 18th Avenue and above 500
feet annex into the City, they become subject to the SHS. The property that is the subject
of this application is located within the City, south of 18th Avenue and above 500 feet;
therefore, the property is now subject to the SHS, even if it would not have been subject
to the SHS when the SHS was originally adopted.
The resolution adopting the SHS (Resolution 2295, adopted June 10, 1974) provides that
the SHS is “applicable to that area identified in the study as being south of 18th Avenue,
above an elevation of 500 feet.” The SHS did not (and does not today) include a map
showing specific plan boundaries.
Neither the SHS nor Resolution 2295 limit the footprint of the SHS to properties that
were located within the city limits at the time the Resolution was adopted. Consequently,
over time, as properties (including portions of the subject property) annexed into the City,
if those properties were located south of 18th Avenue and above 500 feet, those properties
because subject to the SHS.”
The hearings official accepts the City attorney’s statement and rejects the applicant’s argument
that the South Hills study does not apply to this application.
2. Evaluation of Applicable Approval Criteria
As stated above, the applicant has elected to seek approval of the requested PUD under the
General PUD approval criteria at EC 9.8320. Those criteria require evaluation of the requested
PUD as follows:
EC 9.8320(1) The PUD is consistent with applicable adopted policies of the
Metro Plan.
Finding: The Metro Plan text and diagram designate the subject property as “Low Density
Residential.” As described in Metro Plan Residential Land Use and Housing Policy A.9, Low
Density Residential development includes development up to 10 dwelling units per acre. The
subject property is zoned R-1, which is consistent with the current Metro Plan designation.6 The
proposed development consists of 34 residential lots with two lots having the option to construct
up to three units each for a total of 34 to 38 dwelling on 13.63 acres. This results in a gross
density between 2.6 to 2.9 units per acre, well within the range indicated under the Metro Plan.
Numerous area residents expressed concern that the proposed density is too high for the subject
property, citing the property’s topography, natural features, proximity to Hendricks Park and the
Ribbon Trail, and its visible, South Hills location. However, the appropriateness of the Metro
Plan designation is not at issue. This property is designated for low density urban residential
6

EC 9.2700 states that “the purpose of the R-1 Low-Density residential zone is to implement the Metro Plan by
providing areas for low density residential use. The R-1 zone is designed for one-family dwellings with some
allowance for other types of dwellings and is also intended to provide a limited range of non-residential uses that can
enhance the quality of low density residential areas.”
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development, and the existing zoning is consistent with that designation.
The Response Committee and several neighbors also argue that the density is actually much
greater than indicated and allowed because of site constraints and the areas the applicant has
proposed for open space and preservation. They argue that the applicant should not be permitted
to count the individual and common preservation areas in calculating the proposed density. They
argue that “in an effort to camouflage the incontrovertible massive neighborhood impact of the
proposed PUD, the Applicant has grossly understated actual density by 59%.” (Response
Committee March 7, 2018 Written Hearing Testimony, page 102.) They also argue that
proposed Lots 18 and 19 should not be included in the net density calculations because they
“neither physically abut the development sites of the other 32 lots nor are they physically visible
from the other 32 lots.” By excluding these two lots and subtracting the common and private
preservation areas, the Response Committee concludes that the density would be 5.25 units per
acre, in violation of the maximum allowed.
The Response Committee cites no legal justification for their desired recalculation of the
proposed density. The common and private preservation areas are part of the proposed PUD and
appropriately considered in determining net density. And all lots, whether or not visible from
other parts of the PUD, not only may, but must be considered in the density calculations.
The applicant and city have correctly calculated the proposed density and the proposed 2.6-2.9
dwellings per acre is well within the density allowed under the Metro Plan.
The Planning Staff have identified the three following policies within the Metro Plan Residential
Land Use and Housing Element as approval criteria for the proposed PUD:
Policy A.10: Promote higher residential density inside the UGB that utilizes existing
infrastructure, improvements the efficient of public services and facilities, and conserves
rural resource lands outside the UGB.
Policy A.13: Increase overall residential density in the metropolitan area by creating
more opportunities for effectively designed in-fill, redevelopment, and mixed use while
considering impacts of increased residential density on historic, existing and future
neighborhoods.
Policy A.17: Provide opportunities for a full range of choice in housing type, density,
size, cost and location.
The Staff Report described how the proposed PUD generally furthers these three policies. The
Response Committee and numerous neighbors provide extensive discussion as to how the
proposed development fails to satisfies these Metro Plan policies. However, none of these
policies constitute a mandatory approval criterion for the proposed development. By their terms,
they are directives to the City to guide the City in implementing the Metro Plan. And, in fact, for
many of the reasons the Response Committee and neighbors cite, the City has not designated this
property for ‘higher density’ residential development. Consistent with the Metro Plan
designation, the City has zoned the subject property, as well as the surrounding residential
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neighborhood, for “low density” residential development, based on the property’s attributes.
The Response Committee and several neighbors argue that the proposed development also does
not satisfy several additional Metro Plan policies. The Response Committee cites as applicable
the following additional Residential Land Use and Housing Elements:
Policy A.11: Generally locate higher density residential developments near employment
or commercial services, in proximity to major transportation systems or with
transportation efficient nodes.
Policy A.20: Encourage home ownership of all housing types, particularly for low
income households.
The Response Committee challenges compliance with Policy A.11 based on the proximity of the
subject property to employment, commercial and transportation systems. They also note that the
development proposed for this site will not be accessible for low-income households. As with the
other Residential Land Use and Housing Element policies, these policies provide direction to the
city, and are not mandatory approval criteria for the proposed development. Moreover, as noted
above, and consistent with the Metro Plan designation, the applicant’s request does not propose a
higher density development for the subject property.
The Response Committee also asserts the proposed development is inconsistent with
Environmental Design Element, Policy E.2, which states:
Natural vegetation, natural water features and drainage-ways shall be protected and
retained to the maximum extent practical. Landscaping shall be utilized to enhance those
natural features. This policy does not preclude increasing their conveyance capacity in
an environmentally responsible manner.
The Response Committee acknowledges that the proposed site plan designates approximately
one-third of subject property for preservation, which would retain that portion of the site’s
natural vegetation. However, they argue both that there is ‘no guarantee’ that these areas won’t
be directly impacted and that, even if not directly impacted, they would be indirectly impacted
by the proposed development.
The provisions of this Metro Plan policy are primarily implemented through the specific code
provisions, addressed below, that provide direction as to how the site’s natural features are to be
protected consistent with the property’s zoning. To the extent this Metro Plan policy could be
construed to apply directly to the proposed development site, by its terms, this policy directs
preservation “to the maximum extent practical.” It does not preclude development and must be
implemented in conjunction and consistent with the property’s urban residential designation. The
proposed development preserves the natural vegetation on approximately one-third of the
development site, in furtherance of this Metro Plan policy.
Finally, the Committee asserts that the proposed development does not satisfy Energy Element,
Policy J.8, which states:
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“Commercial, residential, and recreational land uses shall be integrated to the greatest
extent possible, balanced with all planning policies to reduce travel distances.
The Response Committee expresses several concerns as to why the subject site does not satisfy
this policy, including concerns that the subject property is not conveniently located near
commercial, education, employment and transportation, and that the elevation and steep narrow
roadways connecting it to the valley floor would present severe impacts for travel and emergency
response. However, as with the others listed above, this policy primarily provides direction to the
City in its legislative designation of property uses. In accordance with the Metro Plan, the City
has designated this property for low density residential development. There is nothing in this
policy language that establishes any approval criterion applicable to the proposed development.
The proposed PUD is consistent with the applicable provisions of the Metro Plan.
EC 9.8320(2) The PUD is consistent with applicable adopted refinement plan
policies.
Finding: As stated above, the South Hills Study refinement plan is applicable to the subject
property. A portion of the subject property is also within the boundary of the Laurel Hill Plan
and, therefore, that Refinement Plan is also applicable.
South Hills Study
Ridgeline Park Section
The “Purpose Statements and Recommendations” of the Ridgeline Park section of the South
Hills Study includes the following the Specific Recommendation:
That all vacant property above an elevation of 901’ [feet] be preserved from an intensive
level of development, subject to the following exceptions:
1. Development of individual residences on existing lots: and
2. Development under planned unit development procedures when it can be
demonstrated that a proposed development is consistent with the purposes of
this section.
That the area specified for preservation be protected through a variety of
techniques including but not limited to acquisition, scenic easement, density transfers,
and dedication.
Finding: The subject property has not been designated for preservation. Rather, as stated above,
it is designated for low-density residential development. A portion of the subject property is
located above 901 feet elevation. Accordingly, any “intense level of development” of that
portion of the property is permitted subject to planned unit development procedures “when it can
be demonstrated that a proposed development is consistent with the purposes of this section.”
The Purpose statement of the Ridgeline Park section states that any areas recommended for
preservation or park usage should serve at least one of the following purposes:
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1. To ensure preservation of those areas most visibly a part of the entire community;
2. To protect areas of high biological value in order to provide for the continued health
of native wildlife and vegetation;
3. To ensure provision of recreational areas in close proximity to major concentrations
of population;
4. To provide connective trails between major recreational areas;
5. To provide connective passageways for wildlife between important biological
preserves;
6. To contribute to Eugene’s evergreen forest edge; and
7. To provide an open space area as a buffer between the intensive level of urban
development occurring within the urban service area and the rural level of
development occurring outside the urban service area.
The Staff Report evaluates the proposed development as it relates to the Ridgeline Park section
purposes; and the Response Committee and neighbors have expressed numerous concerns
regarding the compatibility of the proposed residential development to ridgeline park system.
However, based on the language of the South Hills Study, these restrictions relate to and are
encouraged only for areas recommended for preservation or park usage. They do not expressly
apply to properties designated for residential development. Nonetheless, even though it is not an
area recommended for preservation or park usage, the following analysis evaluates how the
proposed development furthers several of the purposes listed.
The subject property is located adjacent to the Ribbon Trail, which, as noted in the Staff Report
and by several neighbors, is a popular trail used by the Eugene community as a connection from
the 30th Avenue and Spring Boulevard area to Hendricks Park. In order to buffer the proposed
residential development from the Ribbon Trail, the proposed PUD designates 2.33 acres along
the entire east property line of the proposed PUD (Tract A) for preservation. Additionally, a
portion of each individual lot that borders Tract A, totaling approximately 2.08 acres, is also
required to be preserved. Combined, the proposed development preserves a total of 4.41 acres of
along the eastern property line as a buffer between the residential development and the Ribbon
Trail. The preserved areas will help to ensure the preservation of existing trees and vegetation
while providing a continuous visual buffer between the adjacent Ribbon Trail and the future
home sites. Preservation of Tract A and the preserved areas of the individual lots bordering Tract
A are consistent with Policy 1.
In addition to the preservation areas in Tract A and on adjacent individual lots, the proposed
PUD designates several smaller areas of land throughout the site (Tracts B, C and D) for
preservation, bringing the total preservation area of the PUD site to approximately 4.54 acres. As
the staff note, (and as depicted on the site plan, at sheets L3.3, L3.4 and L4.0) a small area of
Tract A will be initially disturbed in order to install a storm drainage feature. As a result, and as
further described in findings of compliance with EC 9.8320(4)(b) Tree Preservation, five trees
will be removed in or adjacent to Tract A and ten replacement trees will be required in their
place. These described preservations areas will be protected from any future construction and
removal of trees, therefore providing for the continued health of the native wildlife and
vegetation, consistent with Policy 2.
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In furtherance of Policy 5, the combined preservation areas of Tract A and the preserved areas of
the eastern lots also act as an uninterrupted natural wildlife corridor, enhancing the existing
wildlife corridor that the Ribbon Trail provides from the south of the site to Hendricks Park to
the north.
The Response Committee and several neighbors vehemently disagree that the proposed
development furthers any of the South Hills Study Ridgeline Park purposes. Underlying their
arguments is a premise that the subject property should largely be retained for park purposes and
in any event, should not be developed for the density of residential development proposed by the
applicant. However, the South Hills Study does not designate the subject property for
preservation or park use and does not prohibit residential development. The proposed low
density residential development is consistent with the property’s zoning. The recommendations
described in the South Hills Study purposes must be construed in the context of this residential
zoning.
The Response Committee cites specific instances where the proposed development will impact
the current vegetation and current views of and from the subject property. The Response
Committee and several neighbors also object to the number of trees that will be removed for the
proposed development, noting that of 867 trees within the site, 466 will either be removed or are
listed as ‘discretionary’, which means they could be removed during home construction. They
argue that removal of the trees will destroy habitat and fauna during logging and could have a
negative impact on the biological value and habitat for native wildlife and vegetation.
The Response Committee is correct: residential development of this property will change its
character. What is currently forested vacant land with substantial vegetation will be disturbed;
those walking along the Ribbon Trail will not have a fully unencumbered forested view of the
subject property. Trees will be removed. However, this property is designated for residential
development, the South Hills Study does not require that there be no impact. In fact, the
proposed development preserves approximately one-third of the site, and the entire boundary
along the Ribbon Trail is preserved, providing a continuous buffer between the residential
development and the community trail.
As stated above, because the subject property is designated for residential development and is
specifically not recommended for preservation or park usage, the recommendations for the park
and preservation purposes do not expressly apply. Nonetheless, the proposed site plan
demonstrates consistency with at least three of these statements, consistent with the policy
direction. As the Response Committee and neighbor arguments’ attest, it would always be
possible to preserve more and impact less. However, these Ridgeline Park purpose statements do
not require absolute preservation or lack of impact, particularly when the property is designated
for residential development.
Density
As the Staff Report explains, the Purpose statement of the South Hills Study Density section
states the intent to ‘remain within the broad guidelines of “insuring utilization of vacant property
already served with public facility”, “defining the density range”, insuring “adequate provisions
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for development to accommodate anticipated growth”, and “achieving a balance between the
level of development and the provisions of public services.”
The following Specific Recommendation of the Density Section applies to the subject property:
That in the area east of Friendly Street the maximum level of new development per gross
acre be limited to 5 units per acre (the maximum figure of 5 dwelling units per gross
acre being subject to positive findings under the planned unit development criteria).
Finding: The 13.63-acre subject property is located east of Friendly Street and the applicant
proposes to develop 34 to 38 single-family residential dwellings. The proposed gross density is
approximately 2.6-2.9 units per acre, which is below the maximum allowed density of 5 dwelling
units per gross acre.
Development Standards
As stated above, because the subject property is designated for residential development and
because some of the subject property is located above an elevation of 901 feet, the proposed
residential development must be reviewed in accordance with the PUD procedures and must be
consistent the purposes identified in the Ridgeline section. Specifically, the Development
Standards for the Ridgeline section of the South Hills Study require that any “intense level of
development” of that portion of the property is permitted subject to planned unit development
procedures “when it can be demonstrated that a proposed development is consistent with the
purposes of this section.”
That planned unit development procedures shall be utilized for the following purposes:
1.
To encourage clustering of development in areas characterized by:
a. Shallowest slopes
b. Lowest elevations
c. Least amount of vegetation
d. Least amount of visual impact.
2.
To encourage preservation as open space those areas characterized by:
a. Intermediate and steep slopes
b. Higher elevations
c. Significant amounts of vegetation;
d. Significant visual impact.
Finding: Under the terms of South Hills Development Standards, the applicant is “encouraged”
to cluster development where, in general, it would have lesser impact; and to preserve areas that,
in general, would have more significant impact. As the property characteristics are listed, the
‘lesser impacts’ are related to the shallow slopes and lowest elevations; and the more significant
impacts are related to steep slopes and higher elevations. However, as the Staff Report correctly
notes, on the subject property, the steepest slopes are at the lower elevations; and the shallowest
slopes are the higher elevations. Consistent with the stated purpose, the hearings official
interprets these standards to encourage the applicant to propose a development that uses
procedures afforded through the PUD procedures to balance the clustering of development and
preserving of open space in a manner that would most effectively minimize overall impacts.
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As explained in the Staff Report, and as reflected on the applicant’s site plans, the steepest
slopes and higher percentage of vegetation occur on the eastern side of the PUD site, adjacent to
the site’s border with the Ribbon Trail. The Tract A preservation area runs the entire length of
the eastern border. All of the lots that border Tract A (Lots 5, and 8 through 19) also include
private preservation areas adjacent to Tract A. This preservation area concentrates the open
space buffer in the area of the property with the steepest slopes, most significant amounts of
vegetation and most significant visual impact. These combined preservation areas will locate
building sites on these lots closer to the top of the ridgeline, clustering home sites in areas with
fewer trees and vegetation and, accordingly, resulting in the least impact.
The greatest degree of previous site disturbance has occurred in the higher elevations of the site.
This includes the previous construction of three homes, a multi-unit building, a barn and grading
of a dirt vehicle trail where the private road (Cupola Drive) is proposed to be located. It also
appears that a number of trees were removed in the past, since the number of mature trees at the
highest elevations of the site are significantly fewer than in the lower elevations with minimal
ground disturbance. Clustering of home sites in the mid to higher elevations will limit the
ground disturbance and allow for the preservation of more trees and vegetation, which is
consistent with the above policies to the extent possible, given the existing site conditions and
constraints.
The Response Committee and several neighbors object that the proposed development fails to
locate development with the ‘least amount of visual impact” and the least amount of vegetation.”
They also argue that the buildings will be at the “highest most visible elevation” and that, as
proposed most of the larger trees will be removed” and that logging activity will further destroy
vegetation.
The site’s topography and the proposed site plan do not reflect the neighbors’ characterization.
Based on the site plan layout, the clustering of homes, the preservation of approximately onethird of the site as open space, the use of the existing trail in which to locate the private road, the
applicant has used the PUD procedures in a manner to minimize overall impacts. It is clear that
the Response Committee and neighbors do not believe the applicant has done enough; there are
always ways that ‘more’ could be preserved. However, in ‘encouraging’ the applicant to design
a residential development the respects the existing characteristics of the site and minimize the
impacts, the South Hills Study residential development standards do not require absolute
preservation or the absence of any impacts. In the context of the residential zoning of this
property, the applicant has used the PUD procedures to design a proposed development that
minimizes impacts and respects and preserves the site’s natural characteristics.
That adequate review of both on-site and off-site impact of any development by a
qualified engineering geologist occur under any of the following conditions:
1. All formations
Soil depth of 40 inches or above
Slopes of 30 percent and above
2. Basalt flows
Soil depth of 40 inches or above
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Slopes of 20 percent to 30 percent
3. Eugene Formation
Soil depth of 40 inches and above
Slopes of 20 percent to 30 percent
4. Basalt flows
Soil depth of 20 to 40 inches
Slopes of 30 percent and above
5. Eugene Formation
Soil depth of 20 inches to 40 inches
Slopes of 30 percent and above
Finding: This South Hills Development Standard requires an ‘adequate review of both on-site
and off-site impacts’ by a qualified engineering geologist when the subject property includes
specific listed conditions. As recognized through the applicant’s geotechnical analysis, the site
contains Eugene Formation sandstone and siltstone formation with soil depths exceeding 40
inches and slopes exceeding 30 percent. Accordingly, because the property contains soils
consistent with conditions #1 and #5 listed above, this criterion requires that the applicant’s
geotechnical analysis required both on-site and off-site review of impact.
In compliance with this requirement, the applicant’s geotechnical engineer’s inspection included
surrounding area to map geological surface features. Offsite landslide forms were mapped in the
existing residential areas. The results of the applicant’s on- and off-site analyses are documented
in the applicant’s preliminary geotechnical/geologic investigation.
As the staff report summarizes, the applicant’s geotechnical/geologic investigation found no
significant geologic hazards that would impede or restrict the construction on the site. As
discussed below regarding compliance with EC 9.8320(6) and EC 9.6710 Geological and
Geotechnical Analysis, the applicant’s investigation acknowledges that shallow slide debris in
the top 2.5 feet of ground material can be expected in the steeper lots. The map included with the
May 30, 2017 Geotechnical Addendum identifies the steepest areas along the eastern portion of
the site as “High – Landsliding Likely,” affecting Lot 5, Lots 8 through 20, and Lot 33. The
geotechnical/geologic investigation also found that the site is geologically and geotechnically
suitable for the proposed development, provided that specific recommendations described in the
investigation are incorporated into the design and construction of the project.
In response, the Response Committee critiqued the applicant’s assessment through its own
geotechnical/geologic review conducted by Dr. Gunnar Schlieder of GeoSciences. In that
review, Dr. Schlieder disputes nearly all of the applicant’s analysis and concludes that the site is
not suitable for the proposed development.
For purposes of compliance with the South Hills Study, the applicant has recognized the
existence of conditions #1 and #5 listed above and, accordingly, has provided an in-depth,
detailed analysis that includes an “adequate review of both on-site and off-site impact” of the
proposed PUD as required by the South Hills Study. While critical of the applicant’s methods
and analysis, Dr. Gunnar does not dispute the scope of the study or provide evidence that it does
not adequately consider both on-and off-site impacts. As relevant to required compliance with
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EC 9.8320(6), the applicant’s investigation and the Response Committee’s review are addressed
below.
That developments be reviewed to encourage clustering of open space elements of
different developments in order to preserve the maximum amount of continuous open
space.
Finding: This South Hills development standard encourages adjoining developments to ‘cluster’
open space. The proposed PUD does not abut open space of any of the established residential
development adjacent to it. It does, however, enhance the continuous open space of the park and
public areas to the east and northeast of the site.
As described above, the proposed PUD includes a total of 4.54 acres of protected open space. It
buffers the proposed residential development from the eastern property boundary with common
open space preservation area (Tract A) and individual preservation areas on Lot 5 and Lots 8
through 19. This clustering of open space both buffers the proposed development from the
Ribbon Trail and protects significant natural features and vegetation. The common area and
individual preservation areas of Lot 5 and Lots 8 through 19 will effectively act as one large
continuous open space. The proposed development also includes a preservation area along the
northeast boundary of the subject property which abuts the established public open space of
Hendricks Park, consistent with the policy language above.
That developments be reviewed in terms of scale, bulk and height to ensure that
development blends with rather than dominates the natural characteristics of the south
hills area.
Finding: As described in the Staff Report, the subject property is characterized by two distinct
areas: the area along the ridge of the site comprised of Lots 1 through 4, Lots 6 and 7, and Lots
20 through 34; and the eastern side, comprised of Lot 5 and Lots 8 through 19. Lots on the top of
the ridge are characterized by a mixture of flatter terrain and typical slopes of 20% or less with
relatively few trees. Five of the seven existing structures are located in this area.
Lots on the eastern side of the development are characterized by steeper slopes of between 20%
and 50%. A majority of the trees and other vegetation on the site are located in this area. All of
the lots in this area have defined preservation areas that prohibit construction of buildings. Many
of these lots have close to, if not more than, half of their lot areas protected by preservation area.
This effectively acts as building envelope, forcing building locations closer to the streets that
provide access to the lot, limiting grading impacts, creating a larger natural buffer to the adjacent
Ribbon Trail to the east, and preserving more of the existing vegetation. The individual lot
preservation areas, along with Tract A, provide a significant buffer and visual screen from lower
elevations to the east of the site. This will limit the scale and bulk of the proposed single-family
residential development as viewed from the east.
The proposed PUD does not include specific building areas or envelopes to accommodate
development impacts on each lot. The Response Committee and several neighbors argue that
without details specifying the height and placement of homes on the sites, and without a specific
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information regarding housing style and character, the applicant has not satisfied this South Hills
Study development standard. The Response Committee relies on the applicant’s statement that
“’The Capital Hill CCR’s will provide guidelines for the bulk, height and scale of the buildings.
In addition, there will be a design review team that will review and approve proposed plans
ensuring that the intent of the CCR’s is met.” (Application, page 35) The Response Committee
argues that because the applicant is relying on CCR’s, which have not been provided as part of
the application, to establish compliance with this criterion, the applicant has not yet satisfied this
criterion.
The Response Committee is correct that if the application relies on CCR’s to establish
compliance with this, or any other, approval criterion, those CCR’s must be included as part of
the application. However, this South Hills Study development standard addresses the proposed
PUD as a whole and does not require a review of individual buildings. Neither the PUD
procedures applicable to this proposed development nor this South Hills Study development
standard require the applicant to provide specific details about the buildings that may be
developed in the future. At issue under this development standard is whether the proposed
development blends in with the natural characteristics of the south hills areas.
To that end, the Response Committee and several neighbors argue that the proposed houses will
dominate views of the South Hills from the valley and will dominate views of the property from
the Ribbon Trail. The Response Committee has provided simulated photographic views from the
valley floor, which depict the entire site of the proposed development as devoid of all vegetation
and dominated by towering homes; and several neighbors have urged that residential
development of the subject property will dramatically alter the character of the South Hills. The
applicant has provided its own simulated views, which indicate that development on the site
would not be highly visible. In reality, residential development of this property may impact
some views from the valley floor, as has the other residential development that has occurred in
this area over time. However, based on the topography, the proposed tree preservation and the
proposed site plan, the scale, bulk and height will create and maintain an impact consistent with
the viewscape created by of the adjacent established residential neighborhood.
As summarized in the Staff Report, the neighboring off-site mature trees and existing homes
significantly obscure the view of the top of the ridge from lower elevations to the west. The
applicant indicates that of the 34 proposed lots, 8 lots have the potential to be viewed from
beyond the property to the west, but it is highly unlikely given the current condition of off-site
mature trees. This will, in effect, limit the potential visual impact of the proposed single-family
residential development in the top of the ridge area. Neighboring off-site mature trees and
existing homes significantly obscure the view of the top of the ridge from lower elevations to the
west. Just as the existing development on the property and on neighboring residential
development has not dominated the views of the South Hills, as proposed by the applicant, the
proposed residential development will also blend in with those views.
The R-1 zoning requirements limit building heights to 30 feet, consistent with existing singlefamily structures both on and off site and in the general vicinity. No request for modification of
maximum height limits or other residential development standards is included with the
applicant’s proposal. The Response Committee and other neighbors cite a clarification from the
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City that on steep slopes, from the base of the slope, the actual building height could be up to 47
feet, and still be within the 30-foot building height limit. They argue that the excessive height is
not permitted, and would result in a scale, bulk and height that dominates, rather than blends in,
with the area’s natural characteristics. This argument misconstrues the height limitation.
The applicant has not requested modification of the height limit. For any residential
development on a slope (including the surrounding established residential development), and
based on the slope and the roof pitch, the city’s standard calculation effectively permits a total of
up to 47 feet within the 30- foot height limitation. The city’s clarification adds that the City
Council has added an allowance for greater roof pitches based on its view that “steeper roof
pitches [are] more aesthetic and create less bulk or mass for a house.” (Response Committee
March 7, 2018 Written Hearing Testimony, Exhibit X (email memo from Mike McKerrow,
Eugene Building and Permit Services)). Because the applicant has not requested any
modification from the building heights allowed in the R-1 zone, any future building would be
required to comply with the same height requirements as applicable in the surrounding
neighborhood.7
With the additional protections provided through private preservation areas on the eastern lots,
common open space (Tract A), and the clustering of the proposed homesites, the applicant has
demonstrated that the proposed development will blend with, rather than dominate, the natural
characteristics of the area. In combination with configuration of the proposed development and
the clustered open space, the applicable residential development standards for the R-1 zone will
ensure general compatibility with the surrounding residential area and consistency with the
policy language above.
That all proposed road locations be reviewed to ensure minimum grade disturbance and
minimum cut-and-fill activity, particularly in those areas most visible due to slope,
topographic or other conditions.
Finding: The proposed development will be accessed from the existing Capital Drive, which, as
discussed below, will be widened and repaved to City standards, with minimal shallow grading,
north of its intersection with Cresta De Ruta Street.
Within the development, the applicant proposes a private road, Cupola Drive, to be located
within the existing footprint of an existing vehicular accessway. The applicant’s
geotechnical/geologic investigation indicates that the proposed location of the private drive will
require the least amount of grading and fill, with minor cut slopes on the uphill side. City staff
report that they have walked this part of the site and agree with the applicant’s assessment that
the existing vehicular accessway, which is currently cut into the slope, is a logical location to
establish the new private road. Slopes increase to the east of the trail and locating the new road
further down the slope would require more extensive grading and retaining walls and result in
the loss of more trees and vegetation. Improving Capital Drive in its current location (within the
existing right-of-way) and utilizing the existing cuts into the hillside for the new private road will
ensure that the necessary cut and fill is minimized to the greatest extent practical. The proposed
7

If at the time of proposed construction, the developer proposes to exceed the height or any other development
standard, the developer would be required to seek a modification from the city.
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roads are designed to parallel existing topographical contours to the extent possible and the
existing topography of the subject property and surrounding natural vegetation will generally
limit visibility of the proposed roads, consistent with this standard.
The Staff Report also notes that, as originally proposed, the site plan did not satisfy this
standard. The staff explains that the original, March 3, 2017 site plan included additional lots
along the north boundary of the site abutting Hendricks Park. The site plan depicted a private
accessway at the end of Capital Drive to private access to those lots. Fire Department comments
at that time indicated that an emergency turnaround would be required near the end of Capital
Drive. The revised (June 19, 2017) site plan depicted a hammerhead style turnaround between
proposed lots 1 and 2, and the elimination of the private drive and several lots along the north
boundary of the site. However, that emergency turnaround would have required extensive
grading into the hillside and retaining walls due to the site’s topography. After further
consultation, the Fire Department determined that the elimination of the additional lots and
private driveway along the north boundary also eliminated the need for the emergency
turnaround. With the resubmitted site plans (August 22, 2017) the emergency turnaround was
eliminated.
At least one neighbor argued that this revision was based on the applicant’s desire to save money
and cut corners at the expense of neighborhood safety. To the contrary, elimination of the
emergency turnaround and the accessway and the additional lots along the north property
boundary results in a plan that, in addition to reducing density, eliminates the need for extensive
grade disturbance and cut-and-fill activity at the end of Capital Drive, thereby complying with
this development standard.
That planned unit development review shall be based upon a recognition of both public
and private interest. In areas of significant conflict (e.g., locating development in a
highly visible area as opposed to a less visible area or in an area of significant
vegetation as opposed to a relatively open area) which could be resolved through the use
of an alternative development plan, primacy shall be given to the public interest in any
determinations.
Finding: As the Staff Report explains, because of the location of the subject property, review of
the proposed PUD must recognize both the public and private interest; and where there is a
conflict between public and private interests, and where a modification to the site plan could
benefit the public, (e.g., locating development in a highly visible area as opposed to a less
visible area or in an area of significant vegetation as opposed to a relatively open area),
“primacy shall be given to the public interest.”
In accordance with this South Hills Study standard, and to minimize the visibility and impact of
the proposed development, the proposed site plan clusters the developable areas of the lots in
less vegetated areas, through the use of common open space preservation area (Tract A) and
individual preservation areas on the eastern lots to provide for a larger overall preserved area on
the steepest slopes and most densely vegetated portion of the site. The applicant has attempted to
work with the constraints and opportunities of the property, which have dictated the
development pattern of the proposal. Based on the site’s topography, the proposed sited plan
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places more lots in the higher elevations where more site disturbance has occurred in the past
(including the construction of existing structures and associated grading and the past removal of
trees and vegetation.) By locating the new private road within the footprint of the existing
vehicular accessway the applicant has worked with the existing property constraints while
limiting site disturbance. Locating almost all of the preservation area in the steepest portion of
the site where trees and vegetation are most dense also serves the public interest by providing a
larger buffer between the publicly used Ribbon Trail and the developed portion of the site.
The Response Committee and several neighbors disagree that the proposed PUD gives “primacy
to the public interest.” As the Response Committee states:
“In exchange for 34 home sites for buyers who can afford the high cost of construction at
this site, the citizens of Eugene will lose a segment of the “evergreen edge” viewshed
that has long defined the character of Eugene – a threat foreseen by the authors of the
South Hills Study more than forty years ago.
The citizens of Eugene will see an increased risk to windthrow and forest degradation in
Hendricks Park, the “crown jewel” of the Eugene Park system, and a park close enough
to downtown that people frequently walk up Capital Drive to hike its trails. They will see
the character and natural setting of the Ribbon Trail (which connects to Hendricks Park)
altered and destroyed.”
“* * * * *
“There is a significant conflict between the developer’s private interest in increasing the
return on an investment property with the public’s interest in providing good stewardship
of the land, the water, and the community. The Eugene Code provides that in the event of
such a conflict “primacy shall be given to the public interest” especially when the conflict
could be resolved through “use of an alternative development plan.”
Response Committee March 7, 2018 Written Hearing Testimony, pages 31, 33.
Many neighbors echoed similar perspectives and concerns. One neighbor characterized the
development of this site as a “public taking.” Others argued that even though they are privately
owned, the eight acres immediately adjacent to Hendricks Park should be considered and
preserved as an extension of the park; and that the entire site should be protected as a public
asset. Another urged that the impacts on other residents, vegetation and wildlife must be more
fully evaluated and documented before any impacts to this land should be allowed. Another
commented that “bottom line” should be the maximum preservation of the natural environment
for the benefit of future generations, and several one expressed that this development would
ignore the rights of those who like to hike and live in this area.
The Response Committee and the surrounding residential neighbors clearly see the public
interest in the preservation of this largely vacant property. However, the Ridgeline Park section
of the South Hills Study does not designate this property for preservation or public acquisition.
This property is privately owned and zoned for low-density residential development.
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This South Hills Study development standard does not require (or permit) the “public interest” in
preservation of the undeveloped private property within its boundaries to disregard the private
property owner’s interests. As the Response Committee recognizes, as it is worded, this standard
requires that in the areas where there is a significant conflict, and where an alternative plan that
would resolve those conflicts is available, the public interest – i.e., the alternative plan that
would resolve the conflict by reducing the impact – shall be given primacy.
The proposed site plan furthers this standard. The proposed site plan has considered alternatives
and locates residential development the less visible area as opposed to the highly visible areas,
and in areas of relatively open space rather than in areas of significant vegetation. It also clusters
both the open space and the residential development in a way that minimizes the impacts of
development and maximizes the preservation of site’s vegetative cover. While the Response
Committee and surrounding residential neighbors would like to see more preservation and less
development, in fact, the proposed residential development does reflect a recognition of the
public’s interest in a residential development that minimizes impacts and retains the site’s
significant natural features while also being consistent with the property’s residential zoning.
All developments shall be reviewed for potential linkage with or to the ridgeline park
system.
Finding: As described in the application (and depicted on the March 3, 2017 site plan) and
summarized in the Staff Report, the applicant explored the possibility of providing a City
dedicated connection trail through the common space to the Ribbon Trial. The City’s Parks and
Open Space staff reviewed the applicant’s proposal and declined the connection since it was
located on steep terrain and did not meet trail standards. Since the entire eastern boundary of the
site is extremely steep, the ability to provide an adequate trail access connection to the Ribbon
Trail would result in the loss of multiple lots and possible loss of more vegetation. In addition,
the geotechnical/geological investigation found that the eastern portion of the site has a high
likelihood of landslide. Construction of a trail in this area would require additional grading
measures that would have greater impacts on the surrounding vegetation then a typical trail on
flatter lands. Parks and Open Space staff noted that the Ribbon Trail has an existing access
connection to Hendricks Park immediately north of the proposal. The terminus of Capital Drive
also provides a public pedestrian access point into Hendricks Park and to the Ribbon Trail.
The Response Committee disagrees and argues that the failure to provide a link to the trail
system violates this South Hills Standard. However, this standard does not require a link; it
requires that the potential links be considered. The city reviewed the development for potential
linkage. As stated above, the City Parks and Open Space staff determined to not pursue a
connection.
That all developments be reviewed to ensure maximum preservation of existing
vegetation.
Finding: The proposed PUD has been reviewed to ensure maximum preservation of existing
vegetation. As stated above, the proposed PUD preserves approximately one-third of the site for
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preservation. Areas included in proposed common open space and within private preservation
areas contain the majority of significant trees and vegetation that are suitable for preservation,
while also accommodating street extensions, utilities and other infrastructure in a relatively
compact manner as necessary to serve a reasonable level of low-density residential development.
As stated above, the Response Committee and neighbors disagree that the proposed
development ensures “maximum preservation of existing vegetation.” They argue extensively
that either the property should not be developed at all, or that much more of the existing
vegetation must be preserved. However, as discussed above, the property is designated and
zoned for low-density residential development, and this policy must be construed and applied
within that context. The proposed PUD is designed to maximize the preservation of the site’s
existing vegetation and to cluster development in areas with less vegetation. While the neighbors
would prefer more preservation and less (or no) development, the proposed preservation of
approximately 1/3 of the existing vegetation of the site furthers this policy.
Laurel Hill Plan
The following Laurel Hill Plan policies are also applicable to the proposed PUD.
Land Use and Future Urban Design
Policy 1: Approval of Valley Development will take into consideration:
a.
Density. The appropriate density for residential development shall be determined
based on 1) the provision of the Metropolitan Area General Plan [MetroPlan]
calling for an overall density range of one to ten units per acre; and 2) provisions
of the South Hills Study, including those limiting density to five units per acre for
sites above 500 feet in elevation.
b.
Size. Large apartment complexes (over thirty-two units) are objectionable because
their dominance would alter entirely the character of the Valley. Approval of
apartment complexes larger than 32 units will depend upon the feasibility of
providing adequate urban services, streets, schools, and transportation.
c.
Dispersal. Planned Unit Developments composed primarily of multiple family
dwelling units shall be separated and dispersed and not abutting.
Finding: As discussed above, the South Hills Study refinement plan restricts the density allowed
on the proposed PUD site to 5 units per acre. The proposed PUD’s proposed density of between
2.6 and 2.9 units per acre. Subsections 2 and 3 of this policy are not applicable because the
proposed PUD does not propose large apartment complexes and is not composed primarily of
multi-family dwellings units.
One neighbor argued that the proposed PUD does not satisfy Policy 1(a) because residential
development would be visible from the Ribbon Trail. However, Policy 1(a) does not address the
location of dwellings; and Policies 1(b) and (c), which arguably could be relate to the location of
dwellings in relation to the Ribbon Trail, apply only to multi-family dwellings and is, therefore,
not applicable to this application.
Policy 5: New land divisions shall be planned to respect the existing topography and
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ensure solar potential to the extent possible. Developers shall be encouraged to
investigate techniques other than grid-type division of land when planning for
development.
Finding: As summarized in the Staff Report, and as depicted on the applicant’s site plans, the
site contains steep topography with slopes in excess of 40% along the eastern half of the
property. To minimize impacts to existing features, the proposed private road (Cupola Drive) has
been located along an existing graded vehicular accessway, and most of the lots are either
clustered around this street or around existing Capital Drive. The proposed lot configuration is
not a grid-type division of land, which is appropriate and encouraged by this policy, given the
topography of the site and the development of surrounding properties. As discussed below, the
proposed PUD is exempt from the solar lot standards. The steepest slopes along the eastern
portion of the site have mainly been preserved through common open space (Tract A) and
individual preservation areas for all lots that border Tract A. These combined preservation areas
equal approximately 4.54 acres and will preserve approximately 33% of the entire site.
Policy 6: The Laurel Hill Plan supports the South Hills Study Standards. In general,
alteration of land contours shall by minimized to retain views of natural features and
retain as much of the forested atmosphere as possible. Aside from purely aesthetic
considerations, these hillsides demand care in development because the topsoil is thin
and the water runoff is rapid. Proposed developments shall respect the above
considerations. The Valley hillside policy applies to all land with an average slope, from
toe to crest, of 15% or greater. (A 15-percent slope is one in which the land rises 15 feet
per 100 horizontal feet).
a. If, in the opinion of the responsible City official, an adverse conservation or
geological condition exists upon a parcel of land proposed for a subdivision, or
before any major hillside clearing, excavation, filling or construction is
contemplated, the requirements of the Uniform Building Code, Chapter 70,
Excavation and Grading, and those sections of the code relative to foundation design
may be invoked.
b. Considerable latitude shall be allowed the developer in the shaping, depth, and
required street frontages of lots where it is necessary to preserve the terrain.
Finding: The findings above demonstrate compliance with the South Hills Study Standards as
they apply to the subject property. Those findings also establish compliance with this Laurel Hill
Plan policy.
The Response Committee argues that the applicant’s Tree Preservation Plan proposes extensive
tree removal and fails to adequately protect the existing trees on the site, in violation of this
Policy. Compliance with the applicant’s Tree Preservation Plan, and conditions related to tree
preservation are addressed under EC 8320(4) below.
Transportation
Policy 1. No arterial or limited access road will be allowed within the boundaries of the
Valley which would connect the Glenwood interchange on Interstate 5 to 30th Avenue or
Spring Boulevard.

Hearings Official Decision (PDT 17-1)

29

Policy 2. No arterial or limited access road will be allowed within the Valley except as
necessary to serve Valley residents, as it would physically and thus destroy the
neighborhood.
Finding: The proposed PUD includes no arterials or limited access roads subject to these
policies. The proposed improvements to Capital Drive and the proposed new private drive,
which are intended to serve the residents of the immediate area, are outside the boundaries of the
Laurel Hill Plan.
Policy 4: All future construction in the Valley or East Laurel Hill shall include adequate
off-street parking to accommodate not only permanent residents but a reasonable number
of visitors. Although on-street parking should be discouraged, in some areas pull-out
facilities for parking should be developed, particularly where congestion exists.
Finding: The proposed PUD does not include the exact locations of individual homes within the
footprint of the proposed lots. However, in the R-1 zone, a minimum of one parking space is
required for each single-family lot. On-street parking along one side of the street is provided on
both Cupola Drive and Capital Drive, which would accommodate some additional parking needs.
While any proposed building must comply with the R-1 standards, the hearings official does not
consider one off-street parking space to be adequate to accommodate both permanent residents
and a reasonable number of visitors as required under this policy. As discussed in more detail
below, access to the proposed PUD will be reliant primary on Capital Drive, and to a lesser
degree, on Cresta de Ruta, both of which connect to Spring Street, from which all access is
dependent. Below the proposed development site, those streets are not constructed to current city
standards. Because those streets are narrow and currently experience significant on-street
parking, it is critical that the proposed development provide adequate off-street parking to ensure
that residents and visitors to the development do not rely on the existing street network for
parking. In addition, as further discussed below, neighbors report that currently emergency
vehicles have difficulty turning around on both Capital Drive and Cresta de Ruta. The proposed
Cupola Drive will be a loop street, which can serve to increase the maneuverability of emergency
vehicles, not only for the proposed development, but also for the existing neighborhood. To that
end, it is critical that on-street parking along Cupola Drive not impede the ability of emergency
vehicles to use that street. Accordingly, in order to adequately accommodate residents and
visitors, as required under this policy, approval of this PUD is conditioned upon a requirement
for two or more off-street parking spaces per lot.
East Laurel Hill Area
Policy 6: Development and expansion of park facilities and bicycle paths is encouraged.
The South Hills ridgeline park plan shall be continued.
Finding: The east end of the proposed PUD site is located within the East Laurel Hill area. The
subject property currently has a pedestrian connection at the end of Capital Drive to the adjacent
Hendricks Park and Ribbon Trail, which are part of the South Hills ridgeline park plan. The
proposed PUD will not impact continuation of the South Hills ridgeline park plan.
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EC 9.8320(3) The PUD will provide adequate screening from surrounding
properties including, but not limited to, anticipated building locations, bulk,
and height.
Finding: The property is bounded by single-family residentially developed properties on the
west and south and by Hendricks Park and the Ribbon Trail to the northeast and east. The
proposed site plan provides for significant continuous preservation areas along the eastern
boundary, adjacent to the Ribbon Trail, which contains a significant number the trees on the
property. In addition to Tract A, which will preserve 2.33 acres of primarily mature trees along
the eastern border adjacent to the Ribbon Trail, Lots 5 and 8-19, adjacent to Tract A, all include
private preservation areas, where the open space provided by Tract A will be extended. The
combination of the Tract A preservation area and the dedicated preservation areas on Lots 5 and
8-19, preserve a total of approximately 4.41 acres along the property’s eastern edge. While these
preservation areas may not completely obscure views of the residents on those lots from the
Ribbon Trail, they will provide substantial screening.
The site plan depicts most of the residential development on the western side of the site, closer
to the middle of the subject property. The adjacent residential neighborhood to the west also has
steep topography, significantly sloping away from the site. The site is currently mostly obscured
from view and difficult to observe from the flatter elevations below and to the west.
Several properties along the highest portions of the site (which includes Lots 4, 20, 23, 24, 33
and 34) are currently developed with structures. The undeveloped lots clustered in this area have
fewer trees than the eastern portion of the site. As discussed below, approval of this PUD is
subject to a condition requiring that trees on individual lots cannot be removed until a
construction permit is issued; and on a condition requiring that any trees in the buildable areas of
individual lots that are removed for development, or die for any reason, must be replaced with
new trees at a one to one ratio. This ensures that the site will remain vegetated and provide
adequate screening in the future.
The proposed PUD does not include any request for approval of any dwellings. Rather,
following final PUD approval, the applicant intends to sell lots to individual builders and
potential homeowners for future development. As noted above, the applicant’s narrative states
that private covenants, conditions, and restrictions (CC&Rs) will provide guidelines for the bulk,
height, and scale of the buildings and a design review team will review and approve proposed
building plans to ensure that the intent of the CC&Rs are met. The applicant has not provided
any specifics as to what may be included in future CC&Rs.
The Response Committee and several neighbors note that, to the extent the applicant relies upon
future CC&R’s to establish compliance with this (or any other) approval criterion, the applicant
has failed to establish compliance with the criterion. However, neither EC 9.8320(3) nor any
other PUD approval criterion, require that the PUD include proposed buildings. While the
proposed lot locations and configurations must be evaluated for compliance with this criterion,
future buildings are not subject to this review, and evaluation for compliance with this criterion
does not include consideration of those future buildings. At the time residential dwellings are
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proposed for any of the approved lots, they must be evaluated for compliance with the R-1 zone
development standards, and the bulk and height must be consistent with those development
standards. To the extent the developer requests any deviations or modifications to those
standards, those requests would be subject to the city’s review process. Thus, compliance with
this criterion does not rely on any specifications that may be included in future CC&R’s.
As described previously with regard to policies of the South Hills Study, the individual lot
preservation areas along with Tract A provide a significant buffer and visual screen from lower
elevations to the east of the site. The R-1 zoning requirements limit building heights to 30 feet,
lot coverage to 50%, and require typical setbacks from property lines consistent with existing
single-family development in the general vicinity. This will limit the scale and bulk of the
proposed single-family residential development and provide adequate screening, commensurate
with the R-1 zoning of this and adjacent residential development.
The Response Committee also questions how the proposed building sites will be limited to the
maximum 50% lot coverage ratio, given the amount of dedicated open space provided in several
of the lots. As further discussed in findings of compliance with EC 9.8320(10), each lot must
satisfy the lot coverage and dimensional requirement. Those lot coverage and dimensional
requirements will be further confirmed through the subdivision and final plat processes.
As discussed further below, based on the current site plan, Lots 5 and 14 through 19 exceed the
13,500 square foot limitation for the R-1 zone. As proposed, except for Lots 5 and 16, each of
these lots include preservation areas that effectively reduce the buildable area to less than the
13,500 square feet. In addition, Lot 22 is undeveloped but contains an existing vineyard, fruit
tree orchard, and several large trees and is proposed to exceed the 13,500 square foot limitation.
As discussed under EC 9.8320(10), the applicant’s requests for flexibility to allow larger lots
sizes for Lots 5, 16 and 22 are denied. For compliance with the R-1 zoning standards, as a
condition of approval the site plans must be revised show buildable areas on these three lots not
to exceed 13,500 square feet.
Subject to compliance with the conditions of approval noted above and addressed below, the
proposed PUD will provide adequate screening from surrounding properties, in compliance with
this criterion.
EC 9.8320(4) The PUD is designed and sited to minimize impacts to the
natural environment by addressing the following:
(a)

Protection of Natural Features.
1.
For areas not included on the City’s acknowledged Goal 5
inventory, the preservation of significant natural features to
the greatest degree attainable or feasible, including:
a. Significant on-site vegetation, including rare plants (those
that are proposed for listing or are listed under State or
Federal law), and native plant communities.
b. All documented habitat for all rare animal species (those
that are proposed for listing or are listed under State or
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Federal law).
c. Prominent topographic features, such as ridgelines and
rock outcrops.
d. Wetlands, intermittent and perennial stream corridors, and
riparian areas.
e. Natural resource areas designated in the Metro Plan
diagram as “Natural Resource” and areas identified in any
city-adopted natural resource inventory.
2.
For areas included on the City’s acknowledged Goal 5
inventory:
a. The proposed development’s general design and character,
including but not limited to anticipated building locations,
bulk and height, location and distribution of recreation space,
parking, roads, access and other uses, will:
(1)
Avoid unnecessary disruption or removal of
attractive natural features and vegetation, and
(2)
Avoid conversion of natural resource areas
designated in the Metropolitan Area General Plan to
urban uses when alternative locations on the property
are suitable for development as otherwise permitted.
b. Proposed buildings, road, and other uses are designed and
sited to assure preservation of significant on-site vegetation,
topographic features, and other unique and worthwhile
natural features, and to prevent soil erosion or flood hazard.
Finding: As explained in the Staff Report, and further confirmed in the staff’s March 21, 2018
memorandum, the City planning staff has concluded that the subject property is included on the
City’s acknowledged Goal 5 inventory. The staff rely on the April 12, 1978 Scenic Sites
Working Paper, which designates the subject property as Natural Sites of Visual Prominence and
Prominent and Plentiful Vegetation. After questioning the City’s assessment, the applicant
appears to accept the city’s determination. The Response Committee’s Geotechnical Engineer,
Gunnar Schlieder, disputes that determination. He surmises that “judging from the title “Scenic
Sites Working Paper” it would indicate that this was a preliminary document, and not officially
adopted by City Council. (GeoScience, Inc. Report, March 7, 2018.) However, he does not
provide any evidence to dispute the City’s assessment. Based on the city’s assessment, the
hearings official also agrees that the subject property is included in the City’s acknowledged
Goal 5 inventory and, accordingly, the provisions of EC 8320(4)(a)(2) apply to the proposed
tentative PUD.
EC 9.8320(4)(a)(2)(a) requires that the PUD be designed and sited to minimize impacts to the
natural environment by addressing the proposed development’s general design and character,
including but not limited to anticipated building locations, bulk and height, location and
distribution of recreation space, parking, roads, access and other uses, in order to (1) avoid
unnecessary disruption or removal of attractive natural features and vegetation, and (2) avoid
conversion of natural resource areas designated in the Metropolitan Area General Plan to urban
uses when alternative locations on the property are suitable for development as otherwise
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permitted.
The Metro Plan does not designate any of the subject property as a natural resource area.
Accordingly, this criterion requires that the applicant minimize impacts by avoiding
‘unnecessary’ disruption or removal of attractive natural features and vegetation.
As previously described in the findings of compliance with the applicable South Hills Study
policies, the proposed development minimizes impacts to the site by clustering residential lots
and other development impacts in areas of previous impact, less steep terrain, and less dense or
otherwise less significant vegetation. The proposal includes significant preservation areas on the
steepest slopes of the site. As further discussed below regarding the required tree preservation,
the applicant’s tree preservation plan and the corresponding tree preservation list represented on
the applicant’s site plans (sheets L3.0 through L3.4 and L4), depict that the areas included in the
Tract A common open space and within individual lot preservation areas comprise the majority
of significant trees, vegetation, and other natural features that are suitable for preservation; while
also accommodating street extensions, utilities, and other infrastructure in a compact manner to
serve a reasonable level of low-density residential development.
As depicted on the site plans, the proposed common open space (Tracts A, B, C, and D) along
with the individual preservation areas of lot 5 and lots 8 through 19, results in preservation of
approximately 33% of the site, primarily along the eastern border, where natural vegetation is
the heaviest. Also, the proposed placement of Cupola Drive along a formerly cleared and graded
vehicle accessway will limit the necessary grading and associated cut and fill, which helps to
minimize soil erosion and flood hazard. Locating Cupola Drive in this area also requires fewer
tree removals since trees have already been removed along the vehicle accessway. The applicant
has proposed to include notes on the plan set regarding tree preservation conditions. These notes,
which are made conditions of approval, provide additional clarity and assurance regarding the
tree preservation requirements and allowed development.
As also discussed with regard to the South Hills Study policies, the Response Committee and
several neighbors object that the proposed PUD does not minimize impacts and causes
substantial disruption and removal of attractive natural features and vegetation. In addition to
arguments raised above, they argue that the loss of this forest will increase erosion, flooding and
pollution; and that the removal of a substantial portion of trees for construction, and the probable
windthrow destruction of the existing remaining trees, will cause, substantial and unnecessary
disruption, as well as reduce necessary screening.
The Response Committee retained a professional forester to specifically evaluate the applicant’s
proposed tree removal. In a detailed report, and based his observation and published studies, in
addition to concerns over slope stability (address below under findings of compliance with EC
9.8320(6)), he opined that the tree removal would “significantly increase the risk of wind
damage as remaining trees would be more vulnerable to being blown down or having their tops
broken. (James Mehrwein Report, February 27, 2018.)
In response to concerns regarding potential windthrow, the applicant retained an arborist to
review the applicant’s proposed tree removal plans. Based on his site review and analysis, he
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concluded that, in his opinion, “Windthrow does not seem to be a large factor in this location as
there are large conifers that exist in thick standards offsite all around the development. * * * The
removal of trees on the lots east of Cupola Drive in order to build homes will likely not produce
much fear wind throw * * *. Prevailing winds are typically out of the west to southwest and will
be deflected over and above the preservation area. The remaining trees will be well protected on
the north, south and east * * *. Trees removed from the Capital Drive area are not found in
significant groupings so it is unlikely that the removal of these trees will have a negative impact
on the remaining trees both on and off site.”
Based on the published studies and analysis by Mr. Mehrwein, it is certainly possible that there
could be some windthrow as a result of tree removal on the subject property. However, based on
the applicant’s arborists assessment of the actual proposed tree removal, it is also possible that
there will be none. At issue under this criterion is whether the proposed PUD has been designed
and sited to minimize impacts to by avoiding unnecessary disruption or removal of attractive
natural features and vegetation. While Mr. Mehrwein and surrounding neighbors would
conclude that the applicant could do more to preserve trees and further reduce (or eliminate) the
potential for windthrow, the applicant’s plan to remove trees necessary for the proposed
development demonstrates that is has satisfied its obligation to avoid unnecessary disruption or
removal of those trees.
As they relate to this criterion, the findings regarding compliance with the South Hills Study
policies are also incorporated here. As with those policies, this criterion recognizes the
property’s zoning, and requires that, within the context of that zoning, the PUD must avoid
“unnecessary” disruption. While the Response Committee and other neighbors adamantly
oppose disruption of this forested site, this criterion does not preclude development. In fact, the
preservation of continuous open space through Tract A and adjoining preservation areas on
private property, the location of Cupola Drive along a previously cleared and graded vehicle
accessway and the clustering of development within the area of the property with the least
vegetation and visual impact, establish compliance with this criterion. The objection as it relates
to the applicant’s proposed tree preservation plan is discussed below.
One individual disputes compliance with this criterion on the basis that the proposed
development does not have minimal impact on natural environment because of its impact on
Hendricks Park. Mr. Mehrwein also cites the potential impact of tree removal on Hendricks Park
and the Ribbon Trail. However, this criterion relates specifically to minimizing the impact to
natural features on the proposed development site. Potential off-site impacts are addressed above
with regard to the applicable South Hills Study policies.
The applicant’s proposal development demonstrates compliance with this criterion.
(b)

Tree Preservation. The proposed project shall be designed and sited
to preserve significant trees to the greatest degree attainable or
feasible, with trees having the following characteristics given the
highest priority for preservation:
1 Healthy trees that have a reasonable chance of survival considering
the base zone or special area zone designation and other applicable
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approval criteria;
2. Trees located within vegetated corridors and stands rather than
individual isolated trees subject to windthrow;
3. Trees that fulfill a screening function, provide relief from glare, or
shade expansive areas of pavement;
4. Trees that provide a buffer between potentially incompatible land
uses;
5. Trees located along the perimeter of the lot(s) and within building
setback areas;
6. Trees and stands of trees located along ridgelines and within view
corridors;
7. Trees with significant habitat value;
8. Trees adjacent to public parks, open space and streets;
9. Trees located along a water feature;
10. Heritage trees.
Finding: As explained in the Staff Report, the applicant submitted a Tree Preservation Plan that
indicates the location of all existing trees on site and evaluates them under this criterion. At the
applicant’s request, the City Planning Director waived the requirement for a licensed arborist on
the professional design team. Instead, the applicant’s tree preservation plan was prepared by the
applicant’s representative, who is a licensed landscape architect.
Several neighbors objected to the city’s waiver of the requirement that the tree preservation plan
be submitted by a certified arborist, arguing that a plan prepared by a landscape architect is
inadequate to evaluate the conditions of trees on the site. As one neighbor stated, “the
specialized skill of an arborist is necessary to make determinations as to the health of trees”. He
further explained, “there is no way to audit the landscape architect’s work. We can’t access the
site; it is private property. We can’t examine each tree. How do we know the information is
accurate?” (Mark Conley, March 20, 2018.)
In response to concerns raised regarding the tree preservation plan, the applicant retained an
arborist to provide additional review. Kyle King, a local certified arborist, walked the property
and observed the condition of the individual trees as well as the forest as a whole. He also
reviewed the applicant’s Tree Preservation Plan. In a report dated March 21, 2018, the arborist
provided an evaluation and concluded that, in his opinion, the assessment in the applicant’s Tree
Preservation Plan is appropriate.
As discussed above, areas included in the proposed Tract A common open space and within the
individual preservation areas of the eastern lots comprise the majority of significant trees and
vegetation which are suitable for preservation. As described in the Tree Preservation Plan, the
condition of trees throughout the site varies from good to poor. Many of the trees have not been
actively maintained for decades. A number of trees have been damaged by events such as ice
storms and severe wind over the years.
All of the trees shown on the lots in areas where construction may occur are listed on the Tree
Preservation Plan as “discretionary” trees, which indicates that they could be removed at the
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time of future development on each lot. Since the lots will be sold to individual owners who will
decide where to locate a future home, it is unknown at this time where construction may occur
on any lot. In order to ensure that any trees lost from future site development are replaced, the
applicant has proposed a one to one replacement for every tree that must be removed for
development.
As confirmed by the arborist, the Tree Preservation Plan depicts that the applicant has made an
effort to preserve as many healthy trees as possible by concentrating the tree preservation in one
large area along the eastern border of the property. This is the area of heaviest tree population
and thereby preserves larger stands of trees in their natural habitat and also limits further windthrow damage to which isolated trees are more susceptible. This approach also creates a larger
vegetative corridor and provides a significant visual buffer between the publicly used Ribbon
Trail and the proposed private home sites.
While the Response Committee and neighbors clearly do not believe the applicant’s Tree
Preservation Plan retains enough trees, the plan does provide clarity and assurance regarding the
tree preservation requirements and allowed activities within various areas on the subject
property, particularly within the common open space preservation areas (Tracts A along with
smaller preservation areas in Tracts B, C and D) and within individual lot preservation areas.
That plan, in combination with specific notes on the plans, will ensure compliance with this
criterion. However, while no major revisions to the proposed lot configurations, or other areas
such as preservation areas, are required to satisfy this criterion, based on staff’s
recommendations, the applicant agrees to several revisions that will provide additional
mitigation and protection of trees on the site. Accordingly, the following changes to the Tree
Preservation Plan “Notes” on sheet L3.0, are adopted as conditions of approval:


On the final plans, replace “Notes” #2 on sheet L3.0 with the following:
Protective fencing for trees identified to be preserved shall be installed under the
direction of a certified arborist and inspected and approved by the City prior to beginning
any construction related activities. All protective tree fencing shall remain in place until
completion of all construction activities; any relocation or removal of the protective
fencing shall also occur under the direction of a certified arborist, with approval by the
City.



On the final plans, replace “Notes” #8 on sheet L3.0 with the following:
In the event a preservation tree must be removed, justification of the removal must be
documented by a certified arborist. Documentation must be provided to the City for
review prior to tree removal activity. Removal of a preservation tree will require the
planting of 2 replacement trees for every tree removed. Replacement trees shall be a
native species, with a minimum caliper of 1 ½ inches for deciduous trees and a minimum
height of 5 feet for coniferous trees. Any trees that must be replaced within private
preservation areas are the responsibility of that lot owner. Any trees that must be replaced
in Tracts A, B, C, and D will be the responsibility of the common owners or homeowners
association.



On the final site plans, remove “Note” #9 on sheet L3.0.
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On the final plans, replace “Notes” #11 on sheet L3.0 with the following:
Trees in the common areas of Tract A and individual lot preservation areas that die
naturally or are damaged naturally and become potentially hazardous will require no
replacement trees. The removal of dead, diseased, or hazardous trees is allowed with
prior approval by a certified arborist and documentation of that approval (including the
need for removal) provided to the City.

An area of Tract A between Lots 13 and 14 will be excavated for the inclusion of a storm
drainage feature as depicted on plan sheets L3.3, L3.4 and L4.0. As a result, five trees will be
removed in or adjacent to Tract A. To enhance the mitigation, and further reduce impacts, staff
have recommended that two replacement trees for each tree removed. The applicant agrees to
that recommendation. Therefore, this approval is conditioned on the following changes to the
tree preservation plan:


On the final plans, replace “Notes” #13 on sheet L3.0 with the following:
Any trees to be removed in Tract A, as a result of installation of the storm sewer system
between and near Lots 13 and 14, shall be replaced with two trees for every tree
removed, after the City’s acceptance of the system. Replacement trees shall be a native
species, with a minimum caliper of 1 ½ inches for deciduous trees and a minimum height
of 5 feet for coniferous trees and planted in the same general area.

Planning staff also expressed additional concerns with trees proposed to be preserved in Tracts
A, B, C, and D, and the preservation areas of Lots 5 and 8 through 19. These preserved areas
have a significant number of trees with critical root zones (CRZ) that extend into the buildable
areas of lots that they are adjacent to. Based on staff’s recommendation, the applicant agrees to
an additional condition to minimize the impact to these CRZ. Accordingly, this approval is
conditioned on the following:


On the final plans for all lots that border Tracts A, B, C, and D or contain a preservation
area, a temporary 10-foot construction setback area from all abutting preservation areas
and Tracts A, B, C, and D shall be shown. The following note shall be added to the
plans: “For all lots that border Tracts A, B, C, and D or contain a preservation area, a
temporary 10-foot construction area setback from all abutting preservation areas and
Tracts A, B, C, and D shall be enforced during home construction, and shall include
temporary construction fencing.”

Finally, planning staff have requested, and the applicant agrees, to the following condition to
ensure that the applicant’s Tree Preservation Plan will clearly define what activities are allowed
within preservation areas:


On the final plans, include a note that states:
“Within the individual preservation areas of Lot 5 and Lots 8 through 19, and on Tracts
A, B, C, and D, no above ground structure that requires a building permit; no impacts to
preserved trees; and no grading activity shall be allowed. The only exception is within
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Tract A, the storm drainage facility and associated grading and maintenance, as shown
on the plans.”
Subject to compliance with the conditions identified above, the applicant’s Tree Preservation
Plan complies with this criterion.
(c) Restoration or Replacement.
1. For areas not included on the city’s acknowledged Goal 5 inventory,
the proposal mitigates, to the greatest degree attainable or feasible,
the loss of significant natural features described in criteria (a) and (b)
above, through the restoration or replacement of natural features
such as:
a. Planting of replacement trees within common areas; or
b. Re-vegetation of slopes, ridgelines, and stream corridors; or
c. Restoration of fish and wildlife habitat, native plant habitat,
wetland areas, and riparian vegetation.
To the extent applicable, restoration or replacement shall be in
compliance with the planting and replacement standards of EC 6.320.
2. For areas included on the city’s acknowledged Goal 5 inventory,
any loss of significant natural features described in criteria (a) and
(b) above shall be consistent with the acknowledged level of
protection for the features.
Finding: As discussed above, the subject property is included on the city’s acknowledged Goal 5
inventory and, therefore, EC 9.8320(4)(c)(2) applies to this application. The acknowledged level
of protection requires that the proposed PUD comply with applicable provisions of the Metro
Plan and South Hills Study. Compliance with those applicable provisions is addressed above.
Relying on this criterion, one neighbor asserted that the level of tree removal allowed within this
proposed PUD is not consistent with the acknowledged level of protection of the features,
namely the view from lower elevations. The comment does not specify the “acknowledged” level
of protection, other than to suggest that the Metro Plan and the South Hills Study contemplate
significant protection of all natural features and require that existing views of the South Hills
ridgeline be maintained.
As discussed above, the proposed residential use of the subject property is contemplated and
allowed by both the Metro Plan and the South Hills Study. Protection of the natural resources
must be evaluated within the context of the allowed use. Over time, as the designated and
planned use of the surrounding residential properties has occurred, the ridgeline has been slightly
modified; as the natural features, and particularly the tree canopy, has grown back in those
residential areas, the impacts have been mitigated. Based on the proposed development,
including both the proposed common and private preservation areas, and the applicant’s
proposed restoration plans, the proposed development complies with the level of protection
contemplated by the Metro Plan and South Hills Study.
(d)

Street Trees. If the proposal includes removal of any street tree(s), removal
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of those street tree(s) has been approved, or approved with conditions
according to the process at EC 6.305.
EC 6.305(3) prohibits removal of street trees without a permit and establishes the city’s authority
to require replacement of removed trees. The applicant proposes to remove existing street trees
as part of the proposed improvements to Capital Drive. Removal of these trees must be
authorized through the Privately Engineered Public Improvement (PEPI) permit process, along
with payment of appraised values. To ensure that street trees are removed and replaced in
accordance with City standards, this approval is subject to the following condition of approval:


The final PUD plans shall note that street tree removals must meet the permit and
replacement value requirements of EC 6.305.
EC 9.8320(5): The PUD provides safe and adequate transportation systems through
compliance with the following:
(a) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other
Public Ways (not subject to modifications set forth in subsection (11) below).
(b) Pedestrian, bicycle and transit circulation, including related facilities, as
needed among buildings and related uses on the development site, as well as
to adjacent and nearby residential areas, transit stops, neighborhood activity
centers, office parks, and industrial parks, provided the city makes findings
to demonstrate consistency with constitutional requirements. “Nearby”
means uses within ¼ mile that can reasonably be expected to be used by
pedestrians, and uses within 2 miles that can reasonably be expected to be
used by bicyclists
(c) The provisions of the Traffic Impact Analysis Review of EC 9.8650 through
9.8680 where applicable.

This criterion requires an evaluation of the proposed PUD’s transportation system to determine
whether it is ‘safe and adequate’ in relation to three specific subsections. It does not, and cannot,
require an evaluation of the existing surrounding city street system independent of impact of the
proposed development on that system. Rather, it requires an evaluation of the PUD’s impact on
the existing transportation system within the context of the three subsections.
EC 9.8320(5): The PUD provides safe and adequate transportation systems through
compliance with the following:
(a) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public
Ways (not subject to modifications set forth in subsection (11) below).
Finding: EC 9.8320(5)(a) requires compliance with the standards for streets, alleys and other
public ways set forth in EC 9.6800 through EC 9.6875. Each of those standards is addressed as
follows:
EC 9.6805 Dedication of Public Ways.
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EC 9.6805 permits the City to require dedication of public ways for bicycle and/or pedestrian use
as well as for streets and alleys, as a condition of any development, provided the City makes
findings to demonstrate consistency with constitutional requirements. The public ways for streets
to be dedicated to the public by the applicant must conform to the adopted right-of-way map and
EC Table 9.6870. As explained below in findings regarding EC 9.6870, the City is not requiring
any additional right-of-way dedication or special setback for the proposed PUD.
EC 9.6810 Block Length
The applicant does not propose any new public local streets and, therefore block length
requirements are inapplicable to this proposed PUD. As explained below in findings of
compliance with EC 9.6815, the existing street configuration justifies an exception to the
requirement for a connecting street between Capital Drive and Floral Hill Drive.
EC 9.6815 Connectivity for Streets
The Street Connectivity standards require compliance with the requirements of EC
9.6815(2)(b)(c) and (d) unless an exception is justified under EC 9.6815(2)(g):
As described in the Staff Report, EC 9.6815(2)(b) requires street connections in the direction of
any planned or existing streets within ¼ mile of the development site and connections to any
streets that abut, are adjacent to, or terminate at the development site. EC 9.6815(2)(c) requires
that the proposed development include streets that extend to undeveloped or partially developed
land adjacent to the development site in locations that will enable adjoining properties to connect
to the proposed development’s street system. EC 9.6815(2)(d) requires secondary access for fire
and emergency vehicles.
EC 9.6815(2)(g)(1) allows for an exception to these standards if the applicant provides a local
street connection study which demonstrates that the proposed street system meets the intent of
street connectivity provisions of the land use code as expressed in the purpose and intent
statement at EC 9.6815(1), and also shows how undeveloped or partially developed properties
within a ¼ mile can be adequately served by alternative street layouts. Additionally, EC
9.6815(2)(g)(2) provides that the City must grant an exception to these requirements if it is
demonstrated that a connection cannot be made due to existing physical conditions, buildings
and other development on adjacent lands.
EC 9.6815(2)(a) precludes private streets unless the developer can demonstrate that a public
street is not necessary to meet other street connectivity standards. The applicant’s proposed
private street (Cupola Drive) is permissible in this case because a public street connection is not
required per the findings of subsections (b) through (f) below.
EC 9.6815(2)(b) requires the development to include street connections in the direction of
existing or planned streets, and to extend streets that abut, are adjacent to, or terminate at the
development site. Existing streets within ¼ mile of the development site include Capital Drive,
(which abuts the westerly boundary of the subject site) and Floral Hill Drive, which is
approximately 1000 feet to the east and is separated from the development site by the City-
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owned Ribbon Trail. As reflected in the February 28, 2018 revised Public Works referral
comments (Public Works referral comments) (page 3), the applicant’s request for an exception to
the requirement to provide a connection between Capital Drive and Floral Hill Drive pursuant to
EC 9.6815(2)(g)(2)(a) is warranted, given that the existing slopes to the east are in excess of 30%
(well above the City’s maximum street grade requirements) and would require that the street
cross the Ribbon Trail.
EC 9.6815(2)(c) requires developments to include street extensions to undeveloped or partially
developed lands adjacent to the development, and in a location that enables adjoining properties
to connect to the proposed development’s street system. Other than Hendricks Park to the north
and the Ribbon Trail to the east, the only adjoining lands include a 0.7-acre property (Assessor’s
Map 18-03-04-31, Tax Lots 2601 and 2603) to the west of the development site, and Tax Lots
101 and 102 of Assessor’s Map 18-03-04-34 to the south of the development site, all of which
have adequate frontage on Capital Drive. Public Works referral comments (page 3) recommends
that there should be no requirement to provide additional public street connections through the
subject site to any of these properties. Capital Drive currently terminates at the City-owned
Hendricks Park property and a connection in the direction of the Ribbon Trail is physically
precluded.
EC 9.6815(2)(d) requires secondary access for fire and emergency vehicles consistent with EC
9.6870. The proposed PUD qualifies for an exception to this standard under EC 9.6815(2)(g)(2)(a)
because the slopes between Capital Drive and Cresta De Ruta Street to the west, and from the
private street (Cupola Drive) to the easterly property boundary are well in excess of 15%, which is
the maximum allowable grade for City streets. Further, an exception to the north is warranted
under EC 9.6815(2)(g)(2)(b) because the property to the north is developed as a City park (i.e.,
Hendricks Park) and Capital Drive already provides a public right-of-way connection to this
adjoining property. No additional street connection is feasible or warranted.
EC 9.6815(2)(e) requires minimization of excavation and embankment for proposed street
alignments. Public Works Referral comments (page 3) conclude that the proposed development
complies with this standard because the proposed public street improvements will be located in
alignment with the existing roadway location. The proposal for curbside sidewalks on the east
side of Capital Drive will reduce the amount of excavation as compared to setback sidewalks.
EC 9.6815(2)(f) requires that barriers be installed at the end of a required improved street when
it terminates at an existing street that is not improved to City standards. The applicant has
proposed to end the full width improvements of Capital Drive approximately 125 feet south of
the property’s northern edge. This will leave the remaining 125 feet in its current, unimproved
condition. The installation of a street end barricade will be required north of any Capital Drive
access points, south of Hendricks Park, during the PEPI process, consistent with this standard.
One neighbor argues that the exception to the Street Connectivity Standard at EC 9.6815(2)(b) is
prohibited because it violates the purpose of EC 9.6815(1) that “streets are designed to
efficiently and safely accommodate emergency fire and medical service vehicles.” (CW
Murchison written testimony, March 21, 2018.) He argues that the existing streets cannot safely
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accommodate emergency vehicles and, therefore, the city cannot make an exception to the
requirement for secondary access.
As discussed above, EC 9.6815(2)(g)(2) requires the City to grant an exception if a connection
cannot be made due to existing physical conditions, buildings and other development on adjacent
lands. As described in the Public Works referral comments, a connection between Capital Drive
and Floral Hill Drive is precluded by the existing physical conditions, including the existing
slopes, which are in excess of 30% (well above the City’s maximum street grade requirements)
and the Ribbon Trail, which is located between the two streets.
Based on the above analysis, the proposed PUD complies with the EC 9.6815 street connectivity
standards.
EC 9.6820 Cul-de-Sacs and Turnarounds
EC 9.6820(1), (3), and (4) include requirements for cul-de-sacs and turnarounds. EC
9.6820(5)(a), allows an exception to these requirements when the topography of the proposed
development site precludes compliance. As the applicant explains, the construction of a cul-desac on Capital Drive would require significant grading. The existing topography within the right
of way of Capital Drive is steep and would preclude construction of a cul-de-sac or hammerhead
turnaround at the terminus of Capital Drive without significant cuts and fills. Public Works
Referral comments (page 4) concur with the applicant’s evaluation and conclusion. Accordingly,
in accordance with EC 9.6820(5)(a), the topography of the development site allows for an
exception to EC 9.6820(1), (3), and (4).
EC 9.6830 Intersections of Streets and Alleys
(1) Angles
EC 9.6830(1) requires that all streets intersect one another at an angle as near to a right angle as
practicable considering topography of the area and previous adjacent layout. Public Works
referral comments (page 4) agree that the proposed development complies with this standard as a
result of the large curb radii at the street intersection of Capital Drive and Cupola Drive, which
provides adequate space in the intersections to allow vehicles to orient themselves 90-degrees to
the intersecting street in order to make right hand turns.
(2) Offsets
EC 9.6830(2) requires a 100-foot minimum offset distance between local streets. The distance
along Capital Drive between Cresta de Ruta Street and Cupola Drive (South) and the distance
between Cupola Drive (South) and Cupola Drive (North) each exceed 100 feet. Accordingly, the
proposed development complies with this standard as
EC 9.6835 Public Accessways
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The Ribbon Trail, a publicly-owned hiking trail, is located adjacent to the eastern boundary of
the subject property. Because the path is unimproved (not paved) and because the slopes in the
eastern portion of the development site exceed 30%, EC 9.6835 does not require a public
connection to the Ribbon Trail.
EC 9.6840 Reserve Strips
This standard does not apply because the proposed development does not create the need to
prevent access to adjoining properties or streets or to control access to the subject property.
EC 9.6845 Special Safety Requirements
No special safety requirements are necessary to discourage use of the streets by non-local motor
vehicle traffic.
EC 9.6850 Street Classification Map
As discussed below at EC 9.6870 Street Width, the proposed PUD is consistent with the adopted
Street Classification Map, in compliance with this standard.
EC 9.6855 Street Names
EC 9.6855 requires that names for new streets that are not in alignment with existing streets are
subject to approval by the Planning Director and must not unnecessarily duplicate or resemble
the name of any existing or platted street in Lane County. Capital Drive is an existing street
name and the applicant’s proposed improvements will extend the street within right-of-way that
is adjacent to the development. The proposed private street name “Cupola Drive” has been
referred to the regional road naming group and Public Works staff have determined the name to
be acceptable.
EC 9.6860 Street Right-of-Way Map
The proposed PUD does not amend the right-of-way map. This standard is not applicable.
EC 9.6870 Street Width
Pursuant to EC 9.6870, the right-of-way and paving widths of streets shall conform to those
widths designated on the adopted Street Right-of-Way map. When a street segment right-of-way
width is not designated on the adopted Street Right-of-Way map, the required street width must
be the minimum width shown for its type in Table 9.6870 Right-of-Way and Paving Widths. A
greater width may be required based on adopted plans and policies, adopted Design Standards
and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways or other factors which
in the judgment of the Planning and Public Works Director necessitate a greater street width.
Capital Drive, which is not identified on the adopted Street Classification Map or the adopted
Right-of-Way Map (Fig. 60-61 of the Arterial and Collector Street Plan (ACSP)), is a local
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street. Capital Drive is characterized as a low-volume street. Under EC Table 9.6870, low
volume local streets are required to have between 20 and 28 feet of paving width along with 45
to 55 feet of right-of-way width. The existing 50-foot right-of-way exceeds the minimum
required right-of-way width of 45 feet for local streets and is also sufficient to construct the
required improvements in Capital Drive, which includes a 21-foot wide paved street with curbs
and gutters on both sides and a 5-foot wide curbside sidewalk on the east side of the street.
The proposed paving and right-of-way widths comply with the widths identified in Table 9.6870.
The proposed street design will be more precisely reviewed for compliance with applicable
standards during the subsequent Privately-Engineered Public Improvement (PEPI) permit
process. Public Works referral comments page 5-6) confirm that no additional dedication or
special setbacks for street right-of-way are required.
EC 9.6873 Slope Easements
Slope easements may be required to facilitate the construction of public streets and alleys and to
protect the structural integrity of the roadway. The applicant acknowledges that slope easements
may be required because of the site’s topography and the site plan depicts proposed slope
easements on Sheet L2.0.
Because the extent of slope easements will not be known for certain until the PEPI permitting
process, the exact requirement for slope easements will be determined at the time of the
subsequent subdivision application and required to be shown on the final plat.
EC 9.6875 Private Street Design Standards
The applicant proposes a private street (Cupola Drive) to serve the proposed development.
As explained in the Staff Report, EC 9.6815(2)(a) requires private streets to be designed and
constructed in accordance with applicable requirements contained in the adopted Design
Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways, which are
more specifically identified in Section M. Private Streets and Alleys (on page 39 of Exhibit A of
City Council Resolution No. 4608) in the ACSP. Under Section M of the adopted standards
(Arterial and Collector Street Plan), private streets are required to comply with the standards for
public streets with respect to intersection configuration, minimum centerline radius length, grade,
sight distance, width, curb requirements, sidewalks and street alignments relative to natural
resource sites and water-related features.
Public Works referral comments (page 6-7) confirm that the proposed private street conceptually
complies with the applicable standards. Under the private street typical section on the applicant’s
site plans (Sheet C4 Private Roadway Plan & Profile) Cupola Drive will consist of 21-foot
paving, curbs on both sides of the street, and a 3.5-foot-wide sidewalk on the westerly side of the
street in a 25-foot wide right-of-way (i.e., joint access easement).
At the time of the subsequent subdivision review, and prior to final plat approval, the private
street must be formally created by a separate document (i.e., Private Joint Use Access and Utility
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Easement and Maintenance Agreement (JAM), or similar document). As the Staff Report
summarizes, the JAM will include a description defining the area of the private street and will
also identify permitted improvements, construction expectations, rights of usage and
maintenance responsibilities for the facilities in the private street, as well as responsibilities for
the public sidewalk adjacent to the private street. The JAM will be recorded concurrent with and
cross-referenced on the final plat. At the time of the subdivision review, provisions ensuring
emergency access over the private street must also be addressed. These may be included in the
JAM or alternatively may be dedicated as a Public Emergency Access Easement on a standard
City form.
The access connection to the private street must be constructed as a standard driveway apron.
The structural design and construction inspection for the private street shall remain the
developer’s responsibility. Certification by a licensed engineer that a structural design meeting
the applicable public standards has been completed, will be required at the time of the site
development permit for the private street.
Based on these findings and future permit requirements, the proposed development complies
with the EC 9.6800 through EC 9.6875 standards for streets, alleys and other public ways.
EC 9.8320(5): The PUD provides safe and adequate transportation systems
through compliance with the following:
(b) Pedestrian, bicycle and transit circulation, including related facilities, as
needed among buildings and related uses on the development site, as well as
to adjacent and nearby residential areas, transit stops, neighborhood activity
centers, office parks, and industrial parks, provided the city makes findings
to demonstrate consistency with constitutional requirements. “Nearby”
means uses within ¼ mile that can reasonably be expected to be used by
pedestrians, and uses within 2 miles that can reasonably be expected to be
used by bicyclists.
Finding: This criterion relates directly to the proposed PUD itself, requiring that proposed
onsite transportation system is safe and adequate as it relates both internally and to ‘nearby’
uses.
As explained in the Staff Report, the proposed PUD includes major street improvements to
Capital Drive adjacent to Lot 20 and northward to Lot 2. These improvements include widening
of the road to meet City standards, curb and gutter, and sidewalk along the east side of the road.
Cupola Drive, a proposed private road, will connect to Capital Drive at the southern and
northern portions of the development allowing an access loop through the development. Cupola
Drive will also include curb and gutter and sidewalk on the west side of the road. The
improvements to Capital Drive, and the addition of Cupola Drive, will facilitate the safe and
adequate vehicular, pedestrian and bicycle transit circulation within the development, and will
allow drivers to navigate through the development in a continuous manner without negotiating a
three-point turnaround or the use of a private driveway, which is currently the only way to enter
and then exit that portion of Capital Drive north of the intersection with Cresta De Ruta Street.

Hearings Official Decision (PDT 17-1)

46

As discussed below in findings of compliance with EC 9.6505(4), Public Works Referral
comments (page 12) recommend the proposed sidewalk along Capital Drive be widened to 5feet in width in order provide safe and adequate connection to the established neighborhood
along Capital Drive. The hearing official agrees that the 5-foot sidewalk is necessary in order to
ensure safe and adequate access both within and adjacent to the proposed PUD.
Nearby facilities include Hendricks Park, the Ribbon Trail and neighboring developed
residential areas. There are no other facilities within a ¼ mile accessible to pedestrians. The
wider sidewalk along Capital Drive will facilitate pedestrian access both to the park and to the
adjoining residentially-developed neighborhood.
Laurelwood Golf Course is within ¾ mile of the site and accessible by bicycle. The nearest
commercial area is 19th Avenue and Agate Street with retail and restaurant uses, located within 1
¼ miles from the site and accessible by bicycle. The nearest LTD bus line (route 27) is also
located within 1 ¼ miles on 24th Avenue between Agate Street and Nixon Street.
The Response Committee and numerous residents of the adjacent established residential
neighborhood presented testimony and evidence to demonstrate that the existing transportation
system, upon which the proposed development must rely, is currently unsafe and therefore
incapable of serving the proposed PUD development. To support their argument that the existing
street system cannot serve additional development, several cite the requirement that in
evaluating pedestrian, bicycle and transit circulation, the applicant must also evaluate “nearby’
adjacent uses. They urge that because of the condition of the existing street system, the proposed
development does not and cannot provide ‘safe and adequate’ transportation system.
One resident argued that the fact that, in his opinion, the existing street system is currently
‘inadequate’ and that the applicant’s proposed development will not cause the inadequacies in
the existing street system is “immaterial.” To the contrary, as stated above, under EC 9.8320(5)
the safety and adequacy of the existing street system is relevant to this criterion only insofar as
the proposed development impacts that system. This criterion requires an evaluation of how the
proposed transportation system will impact nearby uses and it is within this context that the
safety and adequacy of the onsite transportation system is evaluated.
As discussed above, the onsite transportation system will include improvements to Capital Drive
and the addition of a private loop street that will facilitate traffic movement both within the
proposed PUD and existing street system. The proposed developments impact of the on-site
transportation system on the existing uses are further addressed below in the findings of
compliance with EC 9.8320(7). Those findings are incorporated here to demonstrate that the
proposed development can provide safe and adequate pedestrian, bicycle and transit circulation,
in compliance with EC 9.8320(5)(b). The findings below regarding compliance with EC
9.8320(5)(c) are also incorporated to establish that the traffic that will be generated by the
proposed development is insufficient to warrant a Traffic Impact Analysis (TIA).Those findings
provide additional support for the conclusion that, as proposed, the PUD will ‘safe and adequate
transportation systems” as it relates to the pedestrian, bicyclist and transit circulation with the
proposed development and to adjacent and nearby residential areas.
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EC 9.8320(5): The PUD provides safe and adequate transportation systems
through compliance with the following:
(c) [t]he provisions of the Traffic Impact Analysis Review of EC 9.8650
through 9.8680 where applicable.
Finding: EC 9.8320(5)(c) requires the evaluation of the proposed transportation system under a
Traffic Impact Analysis (TIA) when a TIA is applicable to the proposed development. EC
9.8650 through 9.8680 require a Traffic Impact Analysis when the anticipated traffic generated
by a proposed development meets one of the thresholds established in EC 9.8670, which states
Traffic Impact Analysis Review is required when one of the conditions in
subsections (1) – (4) of this section exist unless the development is within an area (a)
shown on Map 9.8670 Downtown Traffic Impact Analysis Exempt Area, or (b)
subject to a prior approved Traffic Impact Analysis and is consistent with the
impacts analyzed.
(1) The development will generate 100 or more vehicle trips during any peak hour
as determined by using the most recent edition of the Institute of
Transportation Engineer’s Trip Generation. In developments involving a land
division, the peak hour trips shall be calculated based on the likely
development that will occur on all lots resulting from the land division.
(2) The increased traffic resulting from the development will contribute to traffic
problems in the area based on current accident rates, traffic volumes or speeds
that warrant action under the city’s traffic calming program, and identified
locations where pedestrian and/or bicyclist safety is a concern by the city that
is documented.
(3) The city has performed or reviewed traffic engineering analyses that indicate
approval of the development will result in levels of service of the roadway
system in the vicinity of the development that do not meet adopted level of
service standards.
(4) For development sites that abut a street in the jurisdiction of Lane County, a
Traffic Impact Analysis Review is required if the proposed development will
generate or receive traffic by vehicles of heavy weight in their daily operations.
For purposes of EC 9.8650 through EC 9.8680, “daily operations” does not include
routine services provided to the site by others, such as mail delivery, garbage pickup,
or bus service. “Daily operations” does include, but is not limited to, delivery (to or
from the site) of materials or products processed or sold by the business occupying
the site. For purposes of EC 9.8650 through EC 9.8680, “heavy vehicles” are defined
as a single vehicle or vehicle combination greater than 26,000 pounds gross vehicle
weight or combined gross vehicle weight respectively.
In order to evaluate traffic impacts of the proposed PUD, the applicant prepared a Traffic Safety
and Street Connectivity Study. In consultation with Public Works analyses (Public Works
referral comments, page 7 and Public Works December 8, 2017 Capital Drive Roadway
Review), and in reliance on the applicant’s Traffic Safety and Street Connectivity Study, the City
planning staff determined that the proposed PUD did not satisfy any of the thresholds for a traffic
impact analysis.
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As summarized in the Staff Report, and as outlined in the applicant’s Traffic Safety and Street
Connectivity Study, the anticipated peak hour trips of the proposed development will be 27 AM
peak hour trips and 35 PM peak hour trips, which do not reach the threshold of 100 or more peak
hour trips. The report adds that there are no documented concerns to warrant further review
under these standards, nor will the proposed residential development generate or receive vehicles
of heavy weight in routine daily operations. The applicant’s Traffic Safety and Street
Connectivity Study identified no reported crashes between January 1, 2010 and December 31,
2014, which is the most recent five-year period of available crash data from the Oregon
Department of Transportation’s Crash Analysis and Reporting Unit.
The Staff Report specifically relied on Public Works December 8, 2018 Memorandum prepared
by Scott Gillespie, P. E., Public Works Development Review Manager, (city traffic analysis),
which determined that Spring Boulevard and Capital Drive, which provides access to the site, are
adequate to serve the proposed development and no off-site mitigation by the applicant is
required. The city traffic analysis concludes there is insufficient evidence to suggest the existing
roadways are unsafe or incapable of serving the development site. Accordingly, the Public
Works staff determined that the proposed development does not meet any of the applicable
triggers for Traffic Impact Analysis (TIA) Review, and therefore no TIA is required pursuant to
EC 9.8650-9.8680.
The Response Committee and numerous neighbors reject the applicant’s report and the city’s
traffic analysis. In extensive written, oral, photographic and video evidence, the neighbors
describe an existing roadway system that they consider to be unsafe and argue that additional
cars generated from the proposed development will make an unsafe situation more dangerous.
Many note the inadequate infrastructure, include substandard widths and the lack of sidewalks
and curbs. Some note current difficulties caused by delivery or construction vehicles parked
along narrow streets, and the congestion issues created by vehicles parked along the streets.
Others note that the blind curves and the condition of the shoulders create a dangerous situation.
One individual urged that adding more traffic to this system would result in ‘mayhem.’ Some
photographs and videos of the streets reflect these constraints, depicting cars and trucks parked
in the roadway resulting in a single lane for vehicles and limited maneuverability; others show
congestion caused by an accident or inclement weather. Some show pedestrians walking in the
middle or along the edge of the street, and others show a vacant street.
Much of the evidence and testimony related to the potential impact of the proposed development
on the existing street system relies on this criterion to support a conclusion that the proposed
PUD must be denied because additional traffic cannot be safely accommodated. However, this
criterion requires an evaluation of whether the proposed PUD provides a ‘safe and adequate
transportation system’ through a traffic impact analysis when one of the EC 9.8670 thresholds is
met. Accordingly, as they relate to this criterion, the hearings official construes the neighbors’
arguments to be that a traffic impact analysis should have been required.
The Response Committee submitted a review of the applicant’s Traffic Safety and Street
Connectivity Study by another traffic engineer, Mr. Massoud Saberian. His review echoed the
neighbor’s evaluation of the existing street conditions. His analysis was critical of the timing of
the applicant’s traffic counts and included numerous suggestions that questioned the applicant’s
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engineer’s methods and calculations. However, neither Mr. Saberian’s review, nor any other
evidence submitted by the Response Committee or other neighbors includes any calculations to
dispute the city’s and applicant’s conclusion that the proposed development will not generate
100 or more vehicle trips during any peak hour as determined by using the most recent edition of
the Institute of Transportation Engineer’s Trip Generation. Accordingly, there is no evidence in
the record that, under EC 9.8670(1) a TIA is required.
EC 9.8670(2) requires a TIA if “the increased traffic resulting from the development will
contribute to traffic problems in the area based on current accident rates, traffic volumes or
speeds that warrant action under the city’s traffic calming program and identified locations
where pedestrian and/or bicyclist safety is a concern by the city that is documented.”
Several neighbors refer to an accident that occurred in the neighborhood in September, 2017, as
evidence that the city’s statement regarding the lack of accidents in the area is inaccurate. They
also note apparently unreported accidents that have occurred between motorists and bicyclists
and cite many ‘near-misses’ that they routinely confront. They note that neighbors must be
extremely vigilant to avoid accidents, and that traffic must stop when residents exist their
driveways in order to avoid collisions. They report that often traffic is delayed or constrained by
vehicles blocking the roadway. Many note the lack of off-street parking, which requires that they
and their neighbors, as well as visitors and contractors, park on the narrow roadways.
Within the context of the existing roadway conditions and the current enforcement issues, the
threshold for a TIA is whether “the increased traffic resulting from the development will
contribute to traffic problems in the area based on current accident rates, traffic volumes or
speeds that warrant action under the city’s traffic calming program, and identified locations
where pedestrian and/or bicyclist safety is a concern by the city that is documented.”
Based on the Response Committee and neighbors’ testimony and evidence, it does not appear
that the increased traffic from the development would warrant action under the city’s traffic
calming program. Based on their evidence and testimony regarding the low reported accident
rates and low traffic volumes and speeds, it appears that, while drivers, bicyclists and pedestrians
must remain vigilant, the street system is functional: it has not resulted in situation that would
warrant additional calming mechanism or other actions under the city’s traffic calming program.
Rather, while the neighbors uniformly reject the City’s traffic analysis, based on their
descriptions, it appears that the existing conditions are consistent with the city’s objectives for
‘queuing street’ design standards. As the analysis states, “The narrow roadway and topography
create a self-regulating condition consistent with the City of Eugene queuing street design
standards and appropriate for the topography, speeds, and volumes in the surround[ing]
neighborhoods.” (December 8, 2017 city traffic analysis.) And, while pedestrians must share the
road in several locations with bicyclists and vehicles, it does not appear that this area has been
identified by the city for additional mitigation or concern. There is insufficient evidence that the
additional traffic generated by the proposed development would necessitate additional action
under the city’s traffic calming program.
Finally, EC 9.8670(3) would warrant a TIA if the traffic engineering analyses that indicate
approval of the development will result in levels of service of the roadway system in the vicinity
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of the development that do not meet adopted level of service standards.
The applicant’s Traffic Safety and Street Connectivity Study provides evidence that that the
roadway system in this area is currently meeting adopted levels of service standard. The City has
not identified any streets in the vicinity where LOS performance standards are not met. While
disputing the applicant’s conclusions, the Response Committee’s traffic analysis does not
provide any evidence to indicate that the LOS performance standards are not met.
Based on the evidence in the record, the hearings official agrees that the proposed PUD does not
meet any of the threshold requirements for a TIA under EC 9.8320(5)(c).
Based on the above analysis, the proposed PUD complies with the requirements of EC
9.8320(5)(a) and (b) to provide safe and adequate transportation systems.
EC 9.8320(6) The PUD will not be a significant risk to public health and safety,
including but not limited to soil erosion, slope failure, stormwater or flood hazard,
or an impediment to emergency response.
Finding:
Soil Erosion: The applicant provided an analysis to demonstrate that the proposed PUD does not
pose a significant risk due to soil erosion. Because of the size of the proposed development, an
erosion prevention permit will be required before any ground disturbing activities.
Slope Failure: The applicant’s evaluation of risk due to ‘slope failure’ is included in the
applicant’s geotechnical investigation. That investigation concludes that the proposed
development is feasible from a geologic and geotechnical perspective, and that the proposed
development will not adversely impact the proposed site or adjacent properties.
As it relates specifically to slope failure, the applicant’s investigation states:
No indications of significant active or recent slope instability (such as tension cracks,
sunken grades, springs, bare soil head scarps or incised erosional channels) were
observed during reconnaissance. Soil creep indicated by fir trees with curved trunks is
common, and quite extreme in places. Slopes below the proposed loop road are slightly
hummocky due in part to logging activities, but there were no indications of recent or
extensive slope failures observed. The Ribbon Trail is buttressed by low wooden cribbing
in places, but no culverts or indications of high runoff were observed. The steeper slopes
are generally vegetated with middle-age to relatively mature trees up to 3 feet or more in
diameter and in our opinion appear to be relatively stable. Ferns are common on the
steeper slopes, but other wetland type species are not.
Branch Engineering Geotechnical Investigation, February 6, 2017.
By its terms, the applicant’s geotechnical report is a preliminary investigation and also includes
numerous specific recommendations to minimize any potential for slope failure.
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As noted above, the Response Committee presented its own Geotechnical assessment, which
disputes nearly every finding of the applicant’s report. As it relates to slope stability, the
GeoSciences analysis relies on Dr. Schlieder’s interpretation of LIDAR data and extensive
discussion to suggest that the subject property may be geologically unstable. Following his initial
investigation, Dr. Schlieder provided an addendum to support his interpretation, based on the
presence of ‘lobes’ in the pavement of Floral Hill Drive, located “at or near the toe of the eastfacing slope below the proposed PUD.” (Addendum to Geotechnical Review of Capital Hill
PUD, March 21, 2018.)
The Response Committee’s forester, James Mehrwein, also disagrees with the applicant’s
analysis regarding the potential for slope failure. He concludes that “there is current evidence in
the project area of slope instability. After viewing the site and reviewing published studies
regarding tree removal and slope instability, it is my opinion that the proposed plan to harvest the
trees designated for removal would increase the likelihood of slope failure in the future.” He
further explains that type of slope instability he observed would be considered “soil creep.”
The applicant’s geotechnical engineer responded to Mr. Mehrwein’s assertion that the property
may be subject to soil creep as follows:
“Soil creep is the downhill movement of near surface soil (usually the upper 2- to 3-feet)
due to gravity, freeze/thaw, and shrink/swell effects. The slow creep may cause a pistolbutting of tree trunks during their early growth phase until substantial root mass and trunk
strength is developed. Creep is common on most hillsides and does not indicate gross
landslide movement. Creep movement is generally mitigated by modern foundation
systems and control of soil moisture and temperature under and around the residence to
where the slow movement is unnoticeable over the typical lifespan of a residence.”
(Branch Engineering Geotechnical/Geological Investigation Rebuttal, March 20, 2018.)
The applicant’s geotechnical engineer responded to the GeoSciences assessment by reiterating
the finding in the applicant’s analysis that “[t]here are areas of gross land instability on the east
side and those were field mapped to the best of our ability for the planning level report. Mr.
Schlieder’s interpretation of the LIDAR is simply that, an interpretation with no ground
reconnaissance of the site. The supposed landslide features that appear to encroach onto the
northeast portion of the site are just as likely to be erosional in nature if they exist at all.” To
respond to Dr. Schlieder’s analysis related to Floral Hill Drive, the applicant’s engineer provides
a detailed factual analysis to support its conclusion that there is no indication of landslide
movement in that area.
Neither the GeoSciences assessment nor the forester’s assessment consider or respond to the
numerous, specific recommendations in the applicant’s geotechnical investigation to minimize
the potential for slope failure.
The standards for Geological and Geotechnical Analysis at EC 9.6710 are discussed in further
detail below. However, as those standards relate to the issue of slope stability, Public Works
referral comments (page 7-8) agree with the applicant’s analysis and conclusions in the report. In
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addition to adherence with the specific recommendations included in that report, Public Works
referral comments also recommend the following condition of approval below to ensure that the
PUD will not create any significant risk of slope failure.


A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure, and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the related
geotechnical analysis.

The hearings official agrees with this Public Works recommended condition; and also agrees that
the applicant’s preliminary geotechnical investigation provides substantial evidence that the PUD
will not be a significant risk to public health and safety due to slope failure. While the
GeoSciences and forestry evaluations provided by the Response Committee disagree with that
analysis, their interpretations and analyses do not factor in the very numerous, specific
recommendations in the Geotechnical investigation to ensure against slope failure, and do not
establish that subject to the listed recommendations, the proposed development puts the property
at risk for slope failure.
Stormwater or Flood Hazard: The proposed development site is located outside of any flood
hazard areas and does not create a flood hazard. Stormwater flood control requirements are
further addressed below, under the related standards at EC 9.8320(10)(j).
Emergency Response: This criterion requires a finding that the proposed PUD will not be an
impediment to emergency response.
As explained in the Staff Report, the Fire Marshal’s initial review comments described the
restricted access along Spring Boulevard and Capital Drive south of the proposed development
as currently causing significant delays in Fire Department response for several reasons:
unusually high opposing traffic, a collision of vehicles, road construction, construction vehicles
related to residential housing, down trees or wires, and other drivers attempting ill-timed turn
around attempts or trying to park. Those comments also expressed concern with the potential
impact on the timely response of fire vehicles responding to major medical emergencies and fire
incidents. The Fire Marshal’s office indicated that minimizing restrictions along existing
roadways leading up to the development site would greatly improve the ability of the fire
department and other emergency responders to respond quickly. To improve access to the site
the Fire Marshal’s office recommended that, “No Parking – Fire Lane” signs be installed on both
sides of existing roads that lead up to the Capital Hill PUD area.
In addition to the Fire Marshal’s recommendation, the City received a petition signed by 31 area
residents, titled, “Petition of Concerns Over Hazardous Street Parking on Capital Drive”,
requesting an investigation of the increase in parking in the 2600 block of Capital Drive based on
the residents’ concern regarding hazardous conditions for motorists, bicyclists, pedestrians and
emergency responders. In response to these concerns, the City’s Traffic Engineer executed
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Administrative Order (AO) 58-18-01 on February 23, 2018, which removes all on-street parking
from Capital Drive between Spring Boulevard and Cresta De Ruta Street. It is expected that “No
Parking” signs will be installed on Capital Drive by April 30, 2018.
In response to the anticipated measures to alleviate access issues, the Fire Marshals’ office
provided updated comments on February 20, 2018 that concludes that providing the full
unobstructed width on Capital Drive from Spring Boulevard to Cresta De Ruta Street with “No
Parking” signs on both sides of the roadway will improve emergency access and evacuation
capabilities along the route to the proposed development.
Several neighbors expressed serious concerns regarding the existing problems of fire trucks and
other emergency vehicles accessing the neighborhood. Several noted the difficulties of fire
trucks turning around on the narrow roadways. One neighbor argued that the Fire Department
“has clearly said that it [the proposed development] is an impediment to emergency response,
even with no parking signs on Capital Drive.” He argues that when the Fire Department “clearly’
states this PUD will be an impediment, the city cannot guarantee that it will not be. (March 30,
2018 email correspondence from CW Murchison).
As discussed above, the Fire Marshal’s office comments indicate that the parking prohibition
leading to the proposed PUD could alleviate current issues in navigating the existing street
system. The February 20, 2018 comments do not state that, with the addition of no-parking signs,
the proposed development would create an impediment. Moreover, to the extent the emergency
response issues relate to the ability of trucks to maneuver and turnaround, the proposed PUD
could improve the existing situation. By providing a loop road (Cupola Drive) near the end of
Capital Drive, emergency vehicles can more efficiently maneuver the streets. Eliminating the
need to turnaround, the vehicles can negotiate the existing street system more efficiently.
Based on the Fire Marshal’s updated comments, and with the addition of a loop street that allows
greater maneuverability of emergency vehicles, the evidence in the record indicates the proposed
PUD will not be an impediment to emergency response
EC 9.8320(7) Adequate public facilities and services are available to the site, or if
public services and facilities are not presently available, the applicant demonstrates
that the services and facilities will be available prior to need. Demonstration of
future availability requires evidence of at least one of the following:
(a) Prior written commitment of public funds by the appropriate public
agencies.
(b) Prior acceptance by the appropriate public agency of a written commitment
by the applicant or other party to provide private services and facilities.
(c) A written commitment to provide for offsetting all added public costs or
early commitment of public funds made necessary by development,
submitted on a form acceptable to the city manager.
Finding: The applicant has provided evidence regarding the adequacy of the public facilities and
services available to the site
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Eugene Water and Electric Board (EWEB) Referral comments confirm the availability of
electricity service. As discussed in the Staff Report and in the EWEB Referral comments, there
is sufficient water to supply the proposed PUD. However, the existing water system
infrastructure does not have adequate capacity to provide the required domestic and fire water
flows resulting from the increased demand of the proposed development. Accordingly, under
this criterion, because the services are not presently available, the applicant must demonstrate
the future availability of those services. Specifically, EWEB determined that the applicant would
need to work with EWEB’s water engineering department in order to discuss options for design
of a new water distribution system, which includes a new pump station and associated piping to
provide adequate water for the development; and the applicant would responsible for cost
sharing of the new system.
To satisfy that requirement, that applicant submitted an “Owner Commitment to Contribute to
Cost of Water Infrastructure.” That statement, signed by the owners, states the owners’ current
written commitment to pay their proportionate share of capital costs required to upgrade EWEB
off-site facilities, as needed to adequately serve the proposed development of this property”.
EWEB has accepted this statement.
A member of the Response Committee disputes the adequacy of the form of commitment, the
scope of EWEB’s authority to enter into this agreement and the scope of the commitment. She
argues, in part, it does not appear to cover the entire subject property. She is correct; it does not
list Tax Lot 201. However, the applicant explains that this omission was a result of a
typographical error, and that the applicant intends that the commitment over the entire property.
As a condition of this approval, that Commitment must be re-executed to clarify that the subject
property to which it applies includes Tax Lot 201.
The hearings official further finds that EWEB’s acceptance of the commitment to be within its
authority, and that the written statement is sufficient to demonstrate compliance with EC
9.8320(7)(c). As discussed in findings of compliance with EC 9.6505(1), prior to final
subdivision approval, the applicant will also need to provide documentation from EWEB
ensuring adequate water service.
With regard to other public facilities and services, Public Works Referral comments (page 8-9)
concurs with the applicant’s statement that adequate public utilities and services are presently
available to the site, as also indicated on the applicant’s plans. Findings of compliance with EC
9.8320(10)(b) and (j), regarding public improvements and stormwater, further address the
availability of these services to the site. The applicant has proposed a stormwater system to be
constructed through the PEPI process, which will limit post development runoff to predevelopment levels, consistent with the criteria set forth in EC 9.6791 through 9.6797. Those
standards outline the requirements for flood control, water quality, and flow control and are
further discussed below.
In response to neighborhood concerns regarding the adequacy of the public street system, the
applicant prepared a Traffic Safety and Street Connectivity Study to confirm the adequacy of
transportation facilities. As explained in the Staff Report, the city’s traffic analysis discusses the
roadway conditions on Capital Drive and Spring Boulevard, and reviews the applicant’s traffic
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safety and street connectivity study that is reviewed in this memorandum. As summarized in the
Staff Report, the city traffic analysis noted that the applicant’s engineer did the following:









Prepared volume and speed study calculations in addition to other geomatics and
operational calculations.
Properly estimated trip impacts from the development site per ITE standards.
Included estimated construction traffic from the development site even though it
is not considered best practice to do so.
Analyzed intersections for safety and operations.
Demonstrated that no crash reducing measures are necessary.
Demonstrated that recorded traffic speeds are within acceptable percentages for
the posted and statutory speed
Demonstrated that Capital Drive and Spring Blvd have adequate capacity to serve
the development site.
Demonstrated that no measurable congestion from an engineering standpoint will
result from the proposed development.

Based on the applicant’s study and the city’s regulatory framework and statistical information
regarding roadway capacity, operations and safety, the city traffic analysis concludes that there
are adequate public facilities and services are available to the site. Specifically, the city traffic
analysis relies and explains that the volumes and speed along Capital Drive and Spring
Boulevard were within expected standards for local streets. The city traffic analysis also
reviewed information associated with the 2014 re-paving of Capital Drive and Spring
Boulevard, finding that pavement structural sections were designed to City standards, have the
capacity to serve the existing neighborhood and the proposed development, and were found to
be adequate to accommodate construction traffic from the development site.
The city traffic analysis also found the measured speeds on the streets are consistent with the
statutory and posted speeds and do not warrant an increase or reduction in the posted speed. It
also found that the measured speeds and lack of crash history indicate the roadway is operating
as intended; and that its research indicates that these streets have been fully improved with curb
and gutters since the 1950’s and were designed to standards and exceptions of the design
engineer and City/County engineers at the time of their construction. It further found that, based
on the city’s engineering records, the roadway has historically performed well. The analysis
concludes that the evidence in the city’s records indicate the existing roadways are safe and
capable of serving the development site.
As stated above, the Response Committee and many residents of the surrounding developed
residential neighborhood vehemently disagree that existing transportation system is adequate to
serve the proposed development, and specifically reject the city’s traffic analysis. One neighbor
objected to any reliance on that analysis, asserting that the analysis is wholly factually
inaccurate. Noting that the City Public Works Development Review Manager declined to
respond to his request for clarification and corrections to the analysis, he states that there is
“nothing at all in the Gillespie memo that the Hearings Official can rely on upon as substantial,
reliable and probative evidence.” (Paul Conte testimony, March 8, 2018.)
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The Response Committee and other neighbors also challenge the qualifications of the applicant’s
traffic engineer and opine that their traffic engineer is more qualified to assess the existing street
system and the potential impact of additional development. The hearings official finds no merit
to any challenge to the qualifications of any of the traffic professionals (or the other
professionals who prepared or reviewed evidence for this application). The hearings official
finds no reason to question the qualifications of the professionals who prepared or reviewed the
evidentiary materials for the analysis of the existing transportation system or the potential
impact of additional development on that system. While professionals may disagree with others’
analysis, that disagreement does not render the others’ qualifications deficient.
As discussed above in relation to EC 9.8320(5), the Response Committee’s traffic engineer and
many neighbors disagree with the city’s characterization of the existing neighborhood’s street
system. However, notwithstanding their vehement opposition to the city’s characterization of the
streets, that analysis is actually largely consistent with the neighbor’s descriptions. The city’s
analysis does not dispute that the streets leading to the proposed PUD are not built to city
standards. It describes Spring Blvd as
“a local street improved with travel lanes, curbs and stormwater controls. The paving
width was designed to 18 feet from curb face to curb face. No sidewalks are present on
either side. Parking is restricted on both sides of the roadway. No parking signs are
present but intermittently space. The spacing does not meet current no-parking sign
spacing standards but the presence of signage legally establishes the restriction
throughout its length. Horizontal alignment, warning and advisory speed signs are
present where site distance is limited as the statutory speed (25 mph). A speed sign is
present on the downhill portion of the roadways.”
The analysis further explains that
“Capital Drive begins at the intersection of Spring Blvd (along with Woodlawn and
Madrona.) The intersection is fully controlled due to the awkward geometry and site
distance. Capital Drive is a local street improved with travel lanes, curbs and stormwater
controls. The paving width was designed to 18 feet from curb face to curb face. A 2-foot
wide sidewalk exists on the downhill side of the roadway ending at the intersection of
Alta Vista Ct. Parking is restricted on the uphill side of the roadway. Signage is present
at what appears to be standard spacing. Both curbs are painted yellow restricting parking
on Capital Drive form the intersection of Alta Vista Court through the180 degree turn
near the top of Capital Dr. approximately 200 feet from the intersection of Cresta De
Ruta. The 200-foot section from the end of the 180-degree curve to Cresta De Ruta
appears to have a faded yellow curb painted on the downhill side of the road. Parking
patterns in this section are less pronounced. Capital Drive from Cresta De Ruta through
the development site does not allow parking on either side of the road. This is established
by no parking signs on both sides of the road. Horizontal alignment, warning and
advisory speed signs are present where site distance is limited at the statutory speed (25
mph).
Many neighbors describe the impact of the existing street layout as resulting in numerous
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enforcement issues, with vehicles parking along the street leaving inadequate width for two cars
to pass simultaneously. Others note that pedestrians and bicyclists must share the road with
vehicles. However, they also note that through vigilance and caution, they and their neighbors
are able to navigate and drive safely through this neighborhood. One neighbor noted “when I
first moved here I thought this was a recipe for many accidents. I’ve been surprised but have
come to realize that many accidents are avoided only because many drivers here are long
experienced with the roads and exercise the abundance of caution that compensates for those
who drive unaware, not an insubstantial number. And, a moderate volume of traffic mitigates the
danger.” (Email comment from Christopher Ogle, March 14, 2018.) During the hearing, and in
written other written testimony, other neighbors describe that the stability of their neighborhood
mitigates safety issues, and that “90% of the traffic is people who live here and they are safe”
but that adding people who aren’t familiar with the roads will create a dangerous situation.
(March 7, 2018 Public Hearing testimony, Jason Brown.)
While the neighbors cite their experiences navigating the existing street system to urge that the
system cannot accommodate additional development, the city’s traffic analysis explains the
city’s perspective that this system, while not built prior to current city standards, functions in
accordance with its classification. As noted above in relation to EC 9.8320(5), the analysis
explains that “the narrow roadway and topography create a self-regulating condition consistent
with the City of Eugene queuing street design standard and appropriate for the topography,
speeds and volumes in the surrounding neighborhoods. Spring Blvd. and Capital Drive do not
have a crash history. This further justifies the adequacy to safely serve motorists, pedestrians and
cyclists.”
He further explains, in the larger city context, that
“The narrow character for the existing roadways is consistent for the existing roadways is
consistent with the intent of the current City design standards for queuing streets. This
situation happens all throughout the City of Eugene and other communities in Oregon.
City design standard evolve and it is not implied that older streets designed under older
standards are inadequate or inherently unsafe. The roadways are merely suffering from
functional obsolescence. Functional obsolescence does not imply that older streets are
unsafe, perform poorly or do not have the capacity to serve growth. Functional
obsolescence simply means there is a reduction in the usefulness or desirability of a
roadway because of an outdated design features, usually one that cannot be easily
changed. From an Engineering operations and safety perspective, there is no appreciable
difference between an 18-foot-wide road and a 20-foot-wide road. The utilization of on
street parking is sparse and the portions that are being used support traffic calming in the
area. The roadway his historically performed well and there is no engineering evidence
to the contrary.
The neighbors wholly disagree with the city traffic analysis and with the applicant’s traffic
study. The Response Committee’s traffic engineer’s review of the applicant’s traffic study and
the city’s analysis also rejects both analyses. However, that review primarily emphasizes how
the current street system fails to conform to city standards and notes many enforcement-related
issues; and suggests that the system cannot be safe and the streets cannot safely function as
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‘queuing’ streets because they are not constructed to current standards. However, the review
does not provide engineering evidence that the street system is not functioning adequately. The
reality that the streets do not conform to city standards does not render the street system
inadequate.
Based on all of the evidence in the record, including the low reported accident rates, the
neighbor’s testimony, and the Response Committee’s traffic engineer’s analysis, it appears that,
while the streets are narrow and not constructed to current city standards, the street system does
function adequately.
Based on the above analysis, public facilities and services are either presently available, or can
be available, and can be extended to serve the proposed development, in compliance with EC
9.8320(7).
EC 9.8320(8) Residents of the PUD will have sufficient usable recreation area and
open space that is convenient and safely accessible.
Finding: The common open space established by Tracts B, C, and D on the flatter portion of the
site will provide the opportunity for relatively easy access for passive recreational activity on the
development site. Tract A is located in the steepest area of the site and not easily accessible.
At least one neighbor challenged the sufficiency of the open space, given the steepness of Tract
A, which limits its availability for active use and is not ‘safely accessible. She argued that usable
recreation space must be ‘flat.’ The usability of some open space on the property, including that
on Tract A, may focus on its visual and aesthetic open space values. However, given the amount
of open space, relatively large lots sizes within this PUD and this site’s proximity to Hendrick’s
park, like their neighbors surrounding them, the residents of this PUD will have sufficient usable
recreation areas and open space available to them that is convenient and safely accessible.
EC 9.8320(9): Lots proposed for development with one-family detached dwellings
shall comply with EC 9.2790 Solar Lot Standards or as modified according to
subsection (10) below.
Finding: The proposed PUD includes single-family detached dwellings and is therefore subject
to compliance with the applicable solar lot standards at EC 9.2790, as follows:
EC 9.2790 Solar Lot Standards.
(2) Solar Lot Requirements. In R-1 and R-2, at least 70% percent of the
lots in a subdivision shall be designed as “solar lots” and shall have a
minimum north-south dimension of 75 feet and a front lot line
orientation that is within 30 degrees of the true east-west axis. For
purposes of this subsection, a lot proposed for more than one dwelling
unit shall count as more than one lot, according to the number of
units proposed (e.g. a lot proposed for a fourplex shall be considered
4 lots).
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As explained in the Staff Report, the applicant indicates that 8 of the proposed 34 lots do not
have front lot lines since they are accessed via private access easements across other parcels
within the proposed PUD. Of the 26 remaining lots, 8 are solar lots (approximately 31%). Out of
34 lots, only 5 do not achieve the minimum 75 foot north-south width dimension, despite their
orientation to the front lot line or lack of a front lot line.
(3) Exceptions to the Solar Lot Requirements. A proposed subdivision
shall be exempt from EC 9.2790(2) if either of the following exists:
(a) Density. The proposed subdivision provides at least 70% of the
maximum allowed density according to the zoning of the property.
(b) Site Constraints. One of the following circumstances is present:
1. Compliance with applicable street standards or public street
plans requires a street configuration that prevents the lots
from being oriented for solar access.
*****
Capital Drive is an existing dedicated public right-of-way. Capital Drive follows the natural
contours of the hillside topography with a number of curves and changes in direction. The street
runs primarily north-south along the west side of the proposed PUD with one curved segment
oriented within 30 degrees of true east-west. Due to the existing location of Capital Drive, only
one of the ten lots that front the street meets the solar requirements.
The applicant has proposed to locate Cupola Drive within an existing graded area that has been
previously used for vehicular access the property. This location follows the existing contours of
the area, which minimizes grading impacts to the site. Cupola Drive is also a curved roadway
that creates a looped connection to Capital Drive, which prohibits most of the proposed lots from
meeting the requirement for the front lot line to be within 30 degrees of true east west.
Because both roadways are oriented to the topography of the site, with Capital Drive already in
existence and Cupola Drive located to minimize grading activity, a majority of the proposed lots
cannot meet the solar lot standards and therefore the development is exempt from the solar lot
standards under (3)(b)(1).
EC 9.8320(10): The PUD complies with all of the following (An approved
adjustment to a standard pursuant to the provisions beginning at EC 9.8015 of this
land use code constitutes compliance with the standard.):
(a) EC 9.2000 through 9.3980 regarding lot dimensions and density
requirements for the subject zone.
Finding: The provisions of EC 9.2750, Residential Zone Development Standards, and EC
9.2760, Residential Zone Lot Standards, are applicable to the requested PUD based on the R-1
zoning of the subject property.
The subject development site is 13.63 acres, with a net acreage of 13.1 acres that excludes the
area of the proposed private street as required by EC 9.2751(1)(c)1. The applicant proposes a
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total of 34-38 dwelling units (including existing units), resulting in a net density of 2.6 - 2.9
units per acre. Although the standards in Table 9.2750 allow for a maximum of 14 units per acre
in the R-1 zone because of the property’s location, it is subject to the South Hills Study
limitation, which restricts the subject property to a gross density of 5 units per (gross) acre.
The proposed net density of 2.6 to 2.9 units per acre is well within the established maximum of 5
units per acre.
As discussed further above in relation to findings of compliance with the South Hills Study
density requirements, the Response Committee disputes the applicant’s (and city’s) calculation
of density. They argue that the proposed common open space area (Tract A) and the private
preservation areas designated on several of the proposed lots should be excluded from the
density calculation. They also argue that one of the existing developed lots be excluded from the
calculations. However, as stated above, in determining the density, the city must consider the
entire property – including that portion the applicant proposes to preserve in order to minimize
impacts and otherwise address all applicable approval criteria. The common and private
preservation areas are part of the proposed PUD and appropriately considered in determining net
density. And all lots, whether or not visible from other parts of the PUD, not only may, but must
be considered in the density calculations.
Table 9.2750 limits the maximum lot coverage for all lots to 50%. As the applicant
acknowledges, for purposes of this calculation, lot coverage includes only the non-preservation
areas of each lot. Accordingly, in accordance with Table 9.2750, for those lots that include
preservation areas, that square footage of the preservation area must be excluded in the
calculation of lot coverage.
For Lots 16 and 17 the applicant requests the option to construct one to three units on each lot as
attached single-family units. The applicant requests flexibility for these two lots with an increase
in the maximum lot coverage to 65% in the event more than one single-family unit is built on
either lot. The applicant points out that Table 9.2750 allows for a 25% increase for lot coverage
for row houses. By allowing an increase in the lot coverage, the ability to develop the property is
enhanced, providing greater diversity of housing units and maximizing infill opportunities. In
accordance with Table 9.2750, that flexibility is permitted, and shall be reflected as a condition
of approval on the final plans as follows:


The following note shall be included on the final plans:
For lots 16 and 17, each lot shall have the option of constructing up to three attached
single-family structures. If only one single-family structure is proposed on either of those
lots, that lot shall have a maximum lot coverage of 50% of the buildable portion of the
lot. If two or three single-family structures are proposed, that lot shall have a maximum
lot coverage of 65% of the buildable portion of the lot. The buildable portion of the lot
shall be the area identified as outside any preservation area and shall not exceed 13,500
square feet, regardless of how many dwellings are developed on the lots.

The Response Committee requests that this note be revised to add “as is the case with all other
new single-family lots.” This condition is specific to lots 16 and 17. Adding a generic phrase at
the end of this note is not necessary and could lead to confusion.
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In addition to the applicant’s request for flexibility to allow for greater lot coverage on Lots 16
and 17 (in the event that more than one dwelling is built on those lots) the applicant also requests
additional flexibility under applicable lots standards in accordance with the following:
EC 9.2761 Special Standards for Table 9.2760.
(1) Lot Standards.
(c) Lot area, frontage, and width minimums may be modified with an
approved cluster subdivision in R-1 or Planned Unit Development
(PUD) in any zone.
(5) Exceptions to the maximum lot size shall be granted if any of the
following is met:
(a) Existing physical circumstances such as topographically
constrained lands, conservation easements, existing buildings, or
utility easements prevent the ability to further divide the lot. (d)
The exception will enable the protection of natural resources.
(d) The exception will enable the protection of natural resources.
Finding: The standards of Table 9.2760 limit the maximum size of new lots in the R-1 zone to
13,500 square feet. The applicant requests several exceptions to this standard.
Lots 4, 20, 22 and 23 are existing lots that are developed with existing buildings and other
physical features associated with those buildings such as driveways and garden spaces. The
applicant asserts that the existing development on these lots preclude reducing them below the
maximum 13,500 square feet. With regard to Lots 4, 20, and 23, the hearings official agrees with
the Planning Staff’s analysis that the proposed lot boundaries appear logical in order to preserve
the existing developed structures and other improvements, while allowing for the proposed new
lots and future development. Further division of these lots would disrupt the existing
development.
Lot 22 is proposed to include 17,994 square feet. That lot contains an existing vineyard and fruit
tree orchard as well as several existing large trees, which the developer wishes to retain in its
entirety with the existing house on Lot 23. However, if the applicant were to sell one or both of
Lots 22 and 23, Lot 22 would be able to develop a larger area than is otherwise allowed for the
R-1 zone. Accordingly, an exception to allow a greater lot size for Lot 22 is not warranted.
Lots 5, and 14 through 19 exceed the maximum allowable lot size as a result of topographic
constraints and natural resource protection. All of these lots have individual preservation areas in
addition to their useable (or buildable) areas. After subtracting the preservation areas, all but two
lots (Lots 5 and 16) have useable areas under 13,500 square feet. The proposed preservation
areas on these lots effectively reduce the buildable area of each lot to within the 13,500 square
foot limitation for the R-1 zone. However, after subtracting the proposed preservation area, Lot 5
has a useable area of 16,618 square feet and Lot 16 has a useable area of 16,168 square feet.
The applicant has not established a basis under EC 9.2761(5) to increase the buildable areas for
either Lot 5 or Lot 16 beyond the 13,500 square foot limitation allowed in the R-1 zone. In order
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to provide consistency with the R-1 zone and to limit grading impacts and maximize tree
preservation associated with development, those two lots must be revised to reflect a buildable
area not to exceed 13,500 square foot.
To ensure compliance with this limitation, the approval is subject to the following condition:


The final site plan shall be revised to show a buildable area on Lots 5, 16 and 22 not to
exceed 13,500 square feet.

Lots 5, 6, 8, 9, 17, 18, 19, and 33 have no frontage on a public or private street. All of these lots
are accessed by private driveways with access easements across other parcels, or in the case of
Lot 19, across Tract A.
The Response Committee argues that access easements for these lots are inadequate because
they are too narrow and unsafe for pedestrians, bicyclists and physically challenged individuals.
While not directly related to the request to modify the street frontage, the proposed shared
driveway accesses provide effective frontage and access for practical purposes to these lots
while reducing the need for additional streets, which would create additional grading impacts
and potential loss of additional trees and vegetation. Accordingly, the lot frontage requirement is
modified for those lots.
Based on the above findings and subject to the conditions noted above, the proposed PUD
satisfies the requirements of EC 9.8320(10)(a).
(b)

EC 9.6500 through EC 9.6505 Public Improvement Standards.
EC 9.6500 Easements

Finding: EC 9.6500 authorizes the City to require dedication of easements for public utilities
and access under certain circumstances and prohibits obstructions within public easements.
The applicant proposes to provide a 10-foot public utility easement (PUE) across Lots 1 and 2 to
accommodate the public storm drainage system stormwater detention pipes and manholes. For
the public wastewater system, public utility easements will be required as a condition of approval
under EC 9.6505(2), below.
Otherwise, the applicant does not propose, nor has Public Works staff identified, the need for
additional public easements to address stormwater or wastewater needs for present or future
development of the area.
EC 9.6505 Improvements–Specifications
Finding: EC 9.6506 requires all public improvements to be designed and constructed in
accordance with adopted plans and policies, the procedures specified in EC Chapter 7, and
standards and specifications adopted pursuant to EC Chapter 7. Additionally, all developments
are required to be served by and implement infrastructure improvements including water,

Hearings Official Decision (PDT 17-1)

63

sewage, streets, street trees, street lights, sidewalks, accessways, and stormwater drainage. The
applicant proposes all public improvements to be privately engineered and constructed.
To ensure compliance with EC 9.6505, an Engineering and Construction agreement is required
for the private construction of public improvements, which must be submitted when the
construction plans are submitted for review and approval. The configuration and size of the
public improvements will be subject to approval by the City Engineer upon review of the design
and supporting analysis prepared by the applicant’s engineer. If the improvements are not
permitted prior to plat approval, a bond for the construction of public improvements will be
required prior to final plat approval. These requirements will be further addressed through the
subsequent subdivision application process.
EC 9.6505(1) Water Supply
Finding: As discussed above, referral comments from Eugene Water and Electric Board
(EWEB) indicate there is sufficient water to supply the proposed Capital Hill PUD. However,
the water system is restricted by the existing infrastructure which does not have adequate
capacity to provide the required domestic and fire water flows to the proposed development. The
proposed development will require significant upgrades to the EWEB water system, which
would include a new pump station and associated piping. As also discussed above, the applicant
has committed to contributing to the cost of that infrastructure. Through the “Owner
Commitment to Contribute to Cost of Water Infrastructure, signed by both property owners, the
have committed “to pay their proportionate share of capital costs required to upgrade EWEB’s
off-site facilities, as needed to adequately serve the proposed development.”
The Response Committee objects that the owners’ written commitment is insufficient and does
not guarantee that they will follow through with the commitment to contribute to the cost of the
infrastructure. EWEB, however, has determined the Owner Commitment to Fund Water
Infrastructure to be acceptable. Public Works referral comments (page 8-9) note that prior to
final subdivision approval the applicant must provide documentation from EWEB ensuring
adequate water service. To ensure water is provided as proposed, the approval is also subject to
the following condition:


Prior to final plat approval, the applicant shall provide documentation that EWEB has
received a financial guarantee, ensuring water will be provided to each lot in the plat. It is
noted that EWEB currently accepts cash payment, bond, or an irrevocable letter of credit
as financial guarantees.

Based on these findings, and with the condition of approval above, the standard for water supply
will be met.
EC 9.6505(2) Sewage
Finding: EC 9.6505(2) requires all developments to be served by wastewater sewage systems of
the City, in compliance with the provisions of EC Chapter 6.
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The applicant proposes to serve Lots 1-12 and 23-28 by extending a public mainline to the south
in Capital Drive from an existing manhole (#9149); and to provide service to Lots 5-12 and 2728 by individual private pressure services located in the private street, Cupola Drive.
The applicant proposes to serve Lots 13-17, 20-22 and 29-34 by extending a public mainline to
the north in Capital Drive (and a portion of Cupola Drive) from an existing manhole (#3706);
and to provide service to Lots 13-17 and 29-32 and 34 by individual private pressure services
located in Cupola Drive.
Public Works referral comments (page 10-11) find these proposals to be are conceptually
acceptable, with the exception that standard public utility easements are necessary for the
construction of public wastewater mainlines on private property. Accordingly, Public Works
rejects the applicant’s proposal to construct individual private pressure services within the
Capital Drive public right-of-way for service to Lots 18-19; private service lines are not
permitted in the public right-of-way. Accordingly, compliance with EC 9.6505(2) requires the
following conditions of approval:


Prior to final PUD approval, the applicant shall revise Sheet C1 – Wastewater and
Water Plan to include 14-foot public utility or public wastewater easements, centered
on the public wastewater mainlines, for all wastewater mainlines proposed on private
property. In the event that a public mainline is proposed for location within 7 feet
from the edge of a public right-of-way, a public utility or wastewater easement shall
be dedicated on the adjacent private property at the width necessary to ensure 14 feet
of operational and maintenance access to the wastewater mainline (7 feet on each
side), when combined with the public right-of-way within that 14 feet.



Prior to final PUD approval, the applicant shall revise Sheet C1 – Wastewater and
Water Plan to include wastewater services for Lots 18 – 19 that do not include private
service lines within the public right-of-way. Private service lines may be relocated on
private property, or public gravity service lines may be placed in the right of way.

Public Works referral comments (page 11) note that it is in the public’s interest to ensure that the
City has access to that portion of the public wastewater system located on private property, to
prevent or address backups or to conduct other wastewater system inspection, maintenance, and
repair needed to prevent damage to the public system and the private properties it serves. Those
comments also include an evaluation to establish that there is a constitutionally-required nexus
between the requirement to dedicate a 14-foot-wide public utility easement and the public
interest at issue.
Without a sufficient public utility easement, the City of Eugene could be considered to be
trespassing on private property when accessing the public facility for inspection, maintenance, or
repair of the public wastewater line. 14 feet is the minimum necessary to allow for public
maintenance vehicles to access the entirety of the proposed public wastewater line for inspection
and maintenance purposes. This width also allows sufficient width for excavation equipment in
the event that the line needs to be replaced altogether.
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This is the last opportunity that the City will have to require the dedication of the easement prior
to the construction of the utility lines.
Subject to compliance with the conditions of approval noted above, and the requirement below to
ensure a more detailed review of the public wastewater system improvements as part of the
Privately Engineered Public Improvement (PEPI) process, the standards for sewage at EC
9.6505(2) will be met.
EC 9.6505(3) Streets and Alleys
EC 9.6505(4) Sidewalks
Finding: EC 9.6505(4) requires all sidewalks in the development to be located, designed, and
constructed according to the provisions of Chapter 9, the Design Standards and Guidelines for
Eugene Streets, Sidewalks, Bikeways and Accessways, construction and design standards
adopted pursuant to Chapter 7, and other adopted plans and policies.
The applicant proposes a 4-foot wide sidewalk (including the curb) on the east side of Capital
Drive, a local street. As discussed in the Staff Report, the sidewalk design standards for local
streets are set out on pages 36-38 of the adopted Design Standards and Guidelines for Eugene
Streets, Sidewalks, Bikeways and Accessways. In this case, consistent with the design standard
at Section F.5, a curbside sidewalk on one side of the street is sufficient to meet the Design
Standards because Capital Drive is an Access Lane with steep surrounding topography, and a
curbside sidewalk will reduce excessive impacts to such topography. However, the proposal for a
4-foot-wide sidewalk is inconsistent with the design standard at Section F.1 which states
“Sidewalks are required along all new local streets and shall be a minimum of 5 feet wide.”
Table 2, Note A (on page 35 of the Design Standards and Guidelines) specifies that “for curbside
sidewalks, the sidewalk dimension includes 5’ paved walk and 6” curb (5’6” total); the 1’ strip
behind the walk is added to the planting strip dimension.” In order to comply with this standard,
the following condition requires the applicant to modify the PUD plans to incorporate a 5-foot
sidewalk along the east side of Capital Drive:


Prior to final PUD approval, the applicant shall revise the PUD plans to
include 5-foot sidewalks along the east side of Capital Drive.

In addition to compliance with the stated design standard requirement, the Public Works referral
comments (page 13) include the additional constitutional justification for requiring a 5-foot
sidewalk along Capital Drive. Specifically, those referral comments state that it is in the public’s
interest to have sidewalks for pedestrians and people with mobility impairments to safely travel
on a publicly dedicated surface in both directions between locations in their immediate
neighborhoods and to more distant attractors, without being in direct competition for travel space
with bicyclists and motorized vehicle drivers.
The referral comments also note that there is a nexus between the requirement to construct an
additional foot – for a 5-foot sidewalk - along the east side of Capital Drive and the public
interest at issue. The 5-foot wide curbside sidewalk will allow for pedestrians and people with
mobility impairments to safely travel on a publicly dedicated surface in both directions between
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locations in the Capital Hill neighborhood and to more distant attractors such as schools, stores,
and parks. The construction of the curbside sidewalk adjacent to the proposed development will
provide the public with a viable alternative to walking in the street and being forced to compete
with larger and faster bicycles, cars, and trucks. Due to topographical constraints, the applicant
has not proposed sidewalks on the west side of Capital Drive, as is the current condition. With
only having sidewalks on one side of Capital Drive, it is imperative that the sidewalk be
constructed to the standard width.
The requirement to construct a 5-foot wide curbside sidewalk along the entire frontage of the
proposed development is roughly proportional to the impact that the proposed development will
have on the City’s transportation facilities. The proposed development will result in 32 new
single-family residential lots and two new lots with the potential for attached-dwelling use.
These residential lots will be accessible from either Capital Drive, or a proposed private street,
Cupola Drive, which takes access from Capital Drive. Currently, approximately 12 single-family
properties have frontage on this block; the additional single-family lots will increase the number
of properties that access this block by approximately 167%. The construction of new residential
dwellings will result in an increase of vehicular traffic onto this block by approximately 324 new
vehicular trips per day (see Trip Generation Manual from the Institute of Transportation
Engineers (ITE) for Single-Family Detached Housing) and will also result in additional
pedestrian traffic on abutting sidewalks. Without the additional sidewalk width, pedestrians will
have difficulty sharing a dedicated sidewalk, especially when sharing with those who may have a
physical disability or visual impairment.
This is the last opportunity that the City will have to require sidewalk construction prior to
development of the parcels.
Based on the above findings and condition of approval, the proposed PUD complies with EC
9.6505(4).
EC 9.6505(5) Bicycle Paths and Accessways
Finding: As described in the findings of compliance with EC 9.6820 and EC 9.68356 above, no
bicycle paths or public access ways are required for the proposed PUD.
(c) EC 9.6706 Development in Flood Plains through EC 9.6709 Special Flood
Hazard Areas – Standards.
Finding: These standards do not apply because the subject property is not located within a
special flood hazard area as mapped by the Federal Emergency Management Agency.
(d) EC 9.6710 Geological and Geotechnical Analysis
Finding: EC 9.6710(3) Exemptions from Geological and Geotechnical Analysis Requirements,
specifically exempts activities on lands in the City’s Goal 5 inventory from analysis under EC
9.6710. As discussed above, the subject property is included on the City’s acknowledged Goal 5
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inventory, in accordance with the April 12, 1978 Scenic Sites Working Paper, which designates
the subject site as Natural Sites of Visual Prominence and Prominent and Plentiful Vegetation.
Notwithstanding this exemption, both the South Hills Study Development Standards policy and
the requirements at EC 9.8320(6) regarding slope failure, require a geotechnical evaluation. To
the extent the requirements of 9.6710 can inform the analysis required by the other code
requirements, those criteria remain relevant to this evaluation.
The applicant has submitted a geotechnical/geologic investigation and addendum, based on the
South Hills Study Development Standards policy. Public Works staff confirms that the
applicant’s analysis, prepared by Ronald J. Derrick, P.E., G.E. of Branch Engineering, Inc.,
which is dated February 6, 2017, meets the Level One and Level Two Analysis requirements of
EC 9.6710(4)(a) and (4)(b), which consists of a compilation of geological data, site conditions,
sub-surface investigation and testing and a report discussing site and soil characteristics in
relation to the proposed development and other applicable standards. The report concludes that
the site is geologically and geotechnically suitable for the proposed development. The report also
includes a number of construction recommendations including the design and construction of the
proposed residential building pads and foundations and public infrastructure improvements.
Public Works referral comments (page 14) concur with this initial geotechnical assessment.
Adherence to the report recommendations will be required during the subsequent PEPI permit,
and building and site development processes, based on the condition of approval identified under
EC 9.8320(6).
The Response Committee submitted its own geotechnical evaluation. Based primarily on
interpretation and extrapolation of LIDAR mapping and DOGAMI reports, the review by Dr.
Gunnar Schlieder of GeoSciences takes issue with nearly every finding of the applicant’s
investigation. Obviously, based on their evaluations and approaches, qualified professionals can
reach different conclusions. However, for purposes of compliance with the City’s PUD criteria,
and using the standards of EC 9.6710(4) as guidance, the question is whether the applicant has
sustained its burden to establish that it has completed an adequate Level One and Level Two
Analysis. Essentially, the applicant must establish that the proposed development is feasible from
a geotechnical standpoint. To be certain, additional work must be completed. To that end, the
applicant’s report includes an extensive list of recommendations for additional geotechnical
work that must be completed to ensure that the public and private facilities within the PUD are
located, designed and constructed in a manner that provides for public health, safety and welfare.
Dr. Schlieder’s concerns regarding slope stability are addressed above in findings of compliance
with EC 9.6820(6). However, as noted in those findings, while challenging much of the
Geological and Geotechnical Analysis, Dr. Schlieder does not establish that the applicant has
failed to comply with the requirements of an adequate Level One and Level Two Analysis. And,
significantly, his review does not establish how the numerous recommendations of the
applicant’s preliminary report will not adequately address his concerns or otherwise are
inadequate to ensure that the PUD features are located, designed and constructed in a manner
that provides for public health, safety and welfare.
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To the extent EC 9.6710 requirements serves as guidance for the preparation of complete
geological and geotechnical analyses, the applicant’s preliminary investigation complies with
those requirements.
(e) EC 9.6730 Pedestrian Circulation On-Site.
Finding: The EC 9.6730 standards for on-site pedestrian circulation are generally applicable to
institutional, office, commercial, multi-family residential and industrial PUDs. These standards
are not applicable to the proposed single-family residential PUD.
(f) EC 9.6735 Public Access Required.
(1) Except as otherwise provided in this land use code, no building or
structure shall be erected or altered except on a lot fronting or
abutting on a public street or having access to a public street over a
private street or easement of record approved in accordance with
provisions contained in this land use code.
Finding: Each of the proposed lots have frontage on a public street or have access to a public
street via a private street or shared access easement. Access to Lots 5-10 and 16-19 will be
provided via 20-foot-wide shared access easements. The Response Committee urges that these
shared access easements should be required to have sidewalks. However, not only would those
additional improvements require added grading and removal of vegetation, EC 9.6735 does not
warrant that additional development. As noted above, the future subdivision application process
will include a required review and approval of a joint access easement and maintenance
agreement to be recorded concurrent with the final plat.
(2) Access from a public street to a development site shall be located in
accordance with EC 7.420 Access Connections – Location. If a
development will increase the development site’s peak hour trip
generation by less than 50% and will generate less than 20 additional
peak hour trips, the development site’s existing access connections are
exempt from this standard.
The proposed development is subject to the applicable standards at EC 7.420 and will comply as
addressed in the following findings.
EC 7.420 Access Connections – Location
(1) Access Connections to all Street Classifications. Access connections
to all street classifications shall be located in accordance with the
following standards:
(a) No access connection shall be located to encompass a municipal
utility. An access connection may encompass a municipal utility if
the applicant either:
1. Executes a public utility easement for the encompassed municipal
utility; or
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2. Agrees to accept financial responsibility for relocating and/ or
adjusting the encompassed municipal utility.
Compliance with this standard will be determined at the time of the building permit when precise
access connection (i.e. individual driveway) locations have been determined.
(b) Except when an existing lot or parcel frontage is located entirely
within an area where the adjacent street grade is over fifteen
percent (15%), no access connection shall be located in areas where
the street grade is over fifteen percent (15%). If an existing lot or
parcel frontage is located entirely within an area where the existing
street grade is over fifteen percent (15%), one access connection
may be permitted at the point of lowest grade percentage.
In compliance with this standard, the majority of the proposed grades are not over 15%. A very
short section of the private street adjacent to Lot 31 exceeds 15%; however, there is adequate
frontage in which to locate an access connection consistent with this standard.
(c) If a parcel has frontage on two or more streets of different street
classifications, the access connection shall access the street with the
lowest classification.
The subject site does not have frontage on two or more streets with different classifications and,
therefore, this standard is not applicable.
(d) Access connections located within five feet of an existing alley
connection may be merged with the alley pavement. The combined
connection width shall not exceed 35 feet. A public access easement
shall be recorded and submitted to the city upon issuance of a
permit to construct the access connection.
The proposed development does not include and is not adjacent to an alley and, therefore, this
standard is not applicable.
(2) Access Connections to Arterial and Major Collector Streets.
The subject site is not located on an Arterial or Major Collector street and, therefore, this
standard is not applicable.
(3) Access Connections to Local and Neighborhood Collector Streets.
In addition to the location standards set forth in EC 7.420(1), access
connections to local and neighborhood collector streets shall be located
in accordance with the following standards:
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(a) Lots and parcels at intersections shall have the access connection
begin no less than 20 feet from the end of the radius of the curb, or
20 feet from the property corner if there is no curb.
At the time of the building permit for Lot 3, 20, 21 and 26, approval of the access connection
will require that it be located no less than 20 feet from the end of the curb return.
(b) A safety island of not less than 22 feet of full height curb shall in all
cases be provided between access connections under one ownership.
Compliance with this standard will be determined at the time of the building permit when precise
access connection locations have been determined.
Based on these findings and future permit requirements, the proposed development will comply
with the applicable access connection standards.
(g) EC 9.6750 Special Setback Standards.
No special setbacks are required for future right-of-way or public utility easements. As discussed
previously at EC 9.6805 and EC 9.6870, Capital Drive complies with applicable right-of-way
width requirements.
(h) EC 9.6775 Underground Utilities.
All on-site utilities will be placed underground according the applicant’s written statement and
site plans, consistent with EC 9.6775.
(i) EC 9.6780 Vision Clearance Area.
These standards apply to all proposed intersections. The applicant’s plans show no apparent
visual obstructions that would pose a hazard to the traveling public. These standards will be
further evaluated at the time of development on individual lots.
(j) EC 9.6791 through 9.6797 regarding stormwater flood control, quality, flow
control for headwaters area, oil control, source control, easements, and
operation and maintenance.
EC 9.6791 Stormwater Flood Control
Finding: The hearings official adopts the following findings of the Staff Report, which establish
compliance with the EC 9.6791 Stormwater Flood Control standards:
In order to protect lives and properties from flood and drainage hazards, stormwater runoff from
development sites (as calculated utilizing the Rational Method and considering all developments
having received tentative or final plan approval) shall be discharged into existing stormwater
flood control facilities that have the capacity to handle the stormwater runoff; or, be retained or
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detained onsite; or, discharged into a new stormwater flood control facility constructed by the
applicant. Proposed and required stormwater flood control facilities shall be designed and
constructed in compliance with code requirements. The applicant calculated the stormwater
runoff using software which utilizes the Santa Barbara Unit Hydrograph Method. This method is
acceptable and is considered an equivalent hydrological analysis to the Rational Method.
Per the applicant’s Stormwater Management Plan and Drainage Study, dated March 3, 2017, and
stamped by Nathan Patterson, P.E., the stormwater treatment and management plan for the
development includes the widening of a public street, the construction of a private street, and
underground treatment and detention tanks. This report has identified five existing points of
connection/discharge: (1) the eastern gutter line on Capital Drive, (2) Hendricks Park east of the
development, (3) a shallow channel north of the site, (4) the western gutter line on Capital Drive,
and (5) the adjacent neighboring properties to the west of Capital Drive.
The applicant has broken the proposed stormwater management up into three initial components:
(1) Capital Drive runoff, (2) private roadway runoff, and (3) individual lot runoff. The majority
of Capital Drive currently sheet flows to the west where intermittent curb exists. In areas where
curb does not exist, runoff drains to discharge point (5), which are the neighboring properties to
the west of Capital Drive.
Capital Drive
The applicant has proposed to construct a flush curb on the west side of Capital Drive in the
areas where a functioning curb currently does not exist. The proposal for a flush curb is
consistent with existing drainage patterns. The applicant is proposing to reconstruct Capital
Drive to City of Eugene local street standards, which includes constructing the road to a width of
21 feet. The road is proposed to be constructed in a fashion that mimics existing drainage
patterns and quantities, with any additional street width draining to the east gutter. There is a
high point in Capital Drive at approximately the middle of the site. Runoff south of the high
point on the east side of Capital Drive will be collected into catch basins and directed to a
mechanical treatment device near the southern intersection with the private roadway. The runoff
will then exit the underground system via a bubbler and continue down the curb line at a rate less
than or equal to existing rates. Runoff north of the high point on the east side of Capital Drive
will be collected into a proposed catch basin and underground detention tank system that will
discharge into an existing drainage ditch north of the site. Runoff on the west side of Capital
Drive will drain at rates and locations that match existing conditions – either to the western
gutter line or the adjacent neighboring properties to the west.
Private Roadway
The applicant has proposed three discharge locations for the runoff of the proposed private
roadway. The first discharge point is for the southern portion of the private roadway, which will
be collected by catch basins or a trench drain and will enter an underground detention tank. From
here, the runoff will then be discharged into the eastern gutter line south of the intersection via a
bubbler. The second discharge point for the private roadway is located at the bottom of the
conservation area between Lots 13 and 14. Runoff for this drainage basin will be collected into
various underground storage tanks that will reduce the peak discharge rate and release into the
eastern conservation area west of the Ribbon Trail, via level spreaders. The third discharge point
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is for runoff along the northern portion of the private roadway. This runoff will be collected into
a series of underground storage tanks and discharged into an existing drainage ditch north of the
proposed development site.
Individual Lots
For the lots bound by the new roadway improvements, upon treatment and flow control, drainage
disposal will discharge onto the new roadways. For the lots draining away from the roadway to
the east, disposal will be into level spreaders directed toward the existing park land to the east or
north. These locations are consistent with existing drainage patterns.
The proposed system has been designed so that discharge will occur at locations that mimic
existing conditions and at rates that are less than or equal to existing rates. The results from
infiltration testing confirms that the soils (Hydrologic Groups C and D) mapped at this site are
not appropriate for on-site infiltration, which is why the applicant has proposed a series of
underground mechanical forms of collection, detention, treatment, and discharge. Staff confirms
that the proposed detention system demonstrates conceptual compliance with this standard and
EC 9.6791(3)(b)(2), subject to a more detailed review for compliance with applicable standards
during subsequent permit reviews.
Based on these findings, this standard is met and will be further reviewed at the time of
development.
EC 9.6792 Stormwater Quality
Finding: The hearings official adopts the following findings and conditions of the Staff Report,
which establish compliance with the EC 9.6792 Stormwater Quality standards, subject to
compliance with the specified conditions:
In order to reduce runoff pollution and mitigate the volume, duration, time of concentration, and
rate of stormwater runoff from the development, the applicant must select, size, and locate
stormwater quality facilities from the Stormwater Management Manual to treat the stormwater
runoff from the proposed development. As noted previously, the application includes the
widening of an existing public street as well as the construction of a private street.
Capital Drive
The applicant has stated that the additional road widening of Capital Drive is too small to justify
the cost of water quality treatment, and therefore has proposed no treatment facilities for this
portion of the project. This is inconsistent with EC 9.6792(3)(b), which requires infiltration,
filtration, or mechanical facilities to treat the runoff of a proposed public street. For compliance
with this standard, the following condition is warranted:


The final plans shall be modified so that the stormwater runoff on the north and south ends
of the additional Capital Drive road width will be treated through either filtration or
mechanical treatment methods in compliance with the Public Improvement Design
Standards manual.
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Private Roadway
The applicant has proposed to provide a filtration facility for the runoff of the east side of the
private street through the use of a filter strip and level spreaders. The applicant has stated that the
runoff on the north and south ends of the proposed private street will be too small to justify
installing on-site treatment methods and proposes to pay a higher rate of system development
charges (SDC) for the impervious area created. This proposal is inconsistent with EC
9.6792(3)(c), which requires either infiltration or filtration facilities to treat the runoff of a
proposed private street. For compliance with this standard, the following condition is warranted:


The final plans shall be modified so that the stormwater runoff on the north and south
ends of the proposed private street will be treated through a filtration facility in
compliance with the Stormwater Management Manual.

Individual Lots
The applicant has stated that individual lots will address flow control and water quality standards
when applying for building permits on a case by case basis. The applicant also suggests that
possible water quality mechanisms for the lots include: mechanical treatment, lined planters, rain
gardens, sand filters, or swales. The water quality standards for the individual lots will be
addressed on a case by case basis at the time that each lot applies for a building permit.
Based on these findings, and with the recommended conditions of approval, this standard is met.
EC 9.6793 Stormwater Flow Control (Headwaters)
Finding: The subject property is located above elevation 500, triggering the need to meet flow
control requirements. Tables 1 and 2 of the applicant’s Stormwater Management Plan and
Drainage Study outline the discharge locations and flow rates under both existing conditions and
proposed conditions. The hearings official adopts the findings of the Staff Report, which
establish compliance with the EC 9.6793 Stormwater Flood Control (Headwaters) standards, as
follows:
Capital Drive
The applicant has proposed to use a number of underground storage facilities with orifices in
order to meet the flow control requirements of EC 9.6793. These underground detention tanks
will direct stormwater runoff to a location that mimics where runoff drains to under existing
conditions. As depicted on Tables 1 and 2 of the applicant’s Stormwater Management Plan and
Drainage Study, runoff from Capital Drive will discharge in three locations – Discharge Sites 1,
3, and 4. The applicant has demonstrated that the proposed stormwater system receiving runoff
from Capital Drive will result in peak discharge rates that are less than (Discharge Sites 1 and 4)
or equal to (Discharge Site 3) pre-development conditions, consistent with the requirements set
forth in EC 9.6793(3)(a). The facilities appear to be consistent with EC 9.6793(3)(c), which
requires that facilities be sited and designed according to the flow control provisions and the
facility design requirements set forth in the Stormwater Management Manual.
Private Roadway
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Similar to the system proposed for Capital Drive, the applicant has proposed to collect
stormwater runoff from the private street into a series of underground storage facilities with
orifices in order to meet the flow control requirements of EC 9.6793. As shown in Tables 1 and 2
of the applicant’s Stormwater Management Plan and Drainage Study, runoff contributed by the
construction of the private street will be discharged at Discharge Sites 1, 2, and 3. For the
northern and southern portions of the proposed private street, runoff will be collected into
underground detention vaults with orifices that will reduce the peak discharge rate that are less
than or equal to pre-development conditions. Water will then connect into the proposed public
system where it will discharge at the locations identified in the Stormwater Management Plan
and Drainage Study. Tables 1 and 2 show that the peak discharge rate at Discharge Site 1 will be
less than that under existing conditions, and the peak discharge rate at Discharge Site 3 will be
equal to that under existing conditions, consistent with EC 9.6793(3)(a).
For the remaining portion of the private street, runoff will be directed into a series of
underground storage tanks with orifices that will reduce the peak discharge rate. Runoff will then
be released through level spreaders into a designated preservation area on the east side of the
development site. Based on existing topography, the proposed system closely mimics existing
runoff locations. The discharge location is identified as Discharge Site 2 in Tables 1 and 2 of the
applicant’s Stormwater Management Plan and Drainage Study. As shown in Table 2, the peak
discharge rate being released out of each level spreader mimics that of the existing conditions. It
is noted in the report that a 38-foot wide section was used to establish the existing basin and its
peak discharge rate of 0.16 cubic feet per second (cfs). The proposed system includes two 38foot wide level spreaders, each being 38 feet long and each having a peak discharge rate of 0.16
cfs, which matches the existing condition, and which is consistent with the flow control
standards outlined in EC 9.6793(3).
Individual Lots
The applicant has stated that individual lots will address flow control and water quality standards
when applying for building permits on a case by case basis. The flow control standards for the
individual lots will be addressed on a case by case basis at the time that each lot applies for a
building permit.
Based on these findings, this standard is met and will be further reviewed at the time of
development.
EC 9.6794 Stormwater Oil Control
This standard does not apply because the proposed development will not result in any of the
conditions listed under EC 9.6794(2) (a)-(d).

EC 9.6795 Stormwater Source Controls
This standard does not apply because this application will not result in any of the site uses or
characteristics listed under EC 9.6795(2) (a)-(h).
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EC 9.6796 Dedication of Stormwater Easements
The applicant has proposed to place a portion of the public storm line on the north end of Capital
Drive within a 10-foot wide Public Utility Easement on the east side of the right-of-way. The
proposed storm pipe is 24 inches in diameter and is designed to increase the storage capacity of
the storm water system. Public Works referral comments (page 20) concur with the applicant’s
assessment that because of the existing grades within the right of way, there will not be adequate
cover over this proposed pipe. In order to achieve proper cover over the pipe, the applicant has
proposed to direct the pipe alignment outside of the right-of-way to the east, where there will be
adequate cover over the detention pipe.
Based on these findings, this standard is met.
EC 9.6797 Stormwater Operation and Maintenance
As required by EC 9.6797(3)(d), applications proposing City operation and maintenance of all or
part of the stormwater facility must include an Operations and Maintenance Agreement in
accordance with the facility agreements adopted as part of the Stormwater Management Manual.
An agreement for the public stormwater treatment manhole will be required as part of the PEPI
permit process and prior to final subdivision approval.
As depicted on Sheet C2 – Stormwater Plan, the proposed storm drainage system will include a
variety of public and private systems. Conditions related to Maintenance of the individual
systems will be imposed at the time of the tentative subdivision review.
Based on these findings and future permit requirements, this standard will be met.
(k) All other applicable development standards for features explicitly
included in the application except where the applicant has shown that a
proposed noncompliance is consistent with the purposes set out in EC
9.8300 Purpose of Planned Unit Development.
An approved adjustment to a standard pursuant to the provisions beginning
at EC 9.8015 of the land use code constitutes compliance with the standard.
Proposed Lots 33 and 34 are currently developed with a three-unit multi-family dwelling within
a two-story structure. These lots are located within the boundary of the Fairmount Neighbors
association. This two-story structure was converted at some point in the past from a singlefamily dwelling into a three-unit multi-family dwelling. As explained in the Staff Report,
neighborhood concerns with the existing use of the structure were brought to the planning staff’s
attention during the PUD process. Under EC 9.2741 Special Use Limitations for Table 9.2740,
triplexes and duplexes are prohibited within the Fairmount Neighbors boundaries.
The Staff Report further explains that in response to neighbors’ concerns, Code Compliance
Services staff inspected the interior of the structure and conducted research on the history of its
use. Code Compliance Services staff confirm that the structure is set up as three separate living
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units, each with kitchen facilities and individual electric meters. Code Compliance Service staff’s
research found no compelling evidence that the three units were legally established and
determined that the modifications to the structure were conducted without building permits. In
response, the applicant submitted revisions to the site plan (dated November 28, 2017), which
reconfigured lot lines so that this structure would be split between Lots 33 and 34. The applicant
intends to modify the structure, creating two attached single-family units so that each unit resides
on a different lot. This is intended to meet the code restriction prohibiting triplexes and duplexes
in the Fairmount Neighbors area. Code Compliance Services staff are working with the property
owner to resolve the issues, given the significant amount of non-permitted work done to the
structure, and to bring it into compliance. In order to ensure that the structure and any future
modification to it are in compliance with code requirements, the following condition is made a
condition of this PUD approval:


Prior to final PUD approval, all requirements of EC 9.2750 Residential Zone
Development Standards, including Table 9.2750 and EC 9.2751 Special Development
Standards for Table 9.750, shall be met regarding the existing structure located on Lots
33 and 34.

Private Streets
The proposed PUD includes a private street (Cupola Drive), which is considered to be a feature
explicitly included in the application and therefore subject to compliance with applicable
standards at EC 9.6875. As addressed below in findings of compliance with EC 9.6815,
Connectivity for Streets, the applicant has demonstrated that a connection to the east to Floral
Hill Drive is not feasible since it is separated from the development site by the City owned
Ribbon Trail and the existing slopes to the east are in excess of 30%. In addition, the private
street standards will allow for a more compact design that minimizes grading impacts than
would public streets.
Residential Development Standards
As discussed above, and as recited in the Staff Report, the applicant requests flexibility or
exceptions to several of the residential development standards of the R-1 zone. Those requests
are evaluated above in findings relate to the lot dimension and density requirements in EC 9.200
through 9.3980.
EC 9.8320(11): The proposed development shall have minimal off-site impacts,
including such impacts as traffic, noise, stormwater runoff and environmental
quality.
Finding: Compliance with the PUD criteria and applicable residential development standards
discussed throughout this decision, also establish that the proposed development will have
minimal off-site impacts consistent with EC 9.8320(11). The findings above establishing
compliance with 9.8320(5), 9.8320(6) and 9.8320(7) establish that the proposed PUD will have
minimal off-site impacts and are incorporated here to establish compliance with this criterion.
EC 9.8320(12): The proposed development shall be reasonably compatible and
harmonious with adjacent and nearby land uses.
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Finding: The proposed PUD is located in an area that is zoned and developed primarily for lowdensity residential use. While the proposed gross density of 2.6 to 2.9 units per acre is on the
low side of the maximum allowable density and may be lower than the surrounding
neighborhood, the residential use is consistent with the developed surrounding area. As a lowdensity residential development within a similar low density residential neighborhood, the
proposed PUD will be compatible and harmonious with the adjacent residential uses.
Hendricks Park is immediately adjacent to the north property boundary and the Ribbon Trail
adjacent to the east property boundary are both public lands. To the extent that the proposed
residential development will alter the existing vacant landscape, clustering of home sites in the
mid to higher elevations limits the ground disturbance and allows for the preservation of
approximately 4.41 acres of the site along the east boundary, providing a significant buffer with
the existing forested area on the Ribbon Trail property. This preserved area provides a visual
screen of the development for those who use the Ribbon Trail for recreation purposes and a
significant wildlife habitat and corridor, helping to ensure a more harmonious environment.
Several neighbors express concern that the proposed houses may not be ‘compatible’ with the
rest of the neighborhood and may not be compatible or harmonious with the adjacent public
lands. As the applicant correctly recognizes, the words ‘compatible’ and ‘harmonious’ are not
defined in the city’s code. The surrounding single-family residential neighborhood is a mix of
architectural styles, materials, and number of stories. The PUD criteria do not require that the
PUD include the specifications of future existing homes. However, within the context of the
PUD criteria, the applicant proposes to continue the developing this existing this neighborhood
to include additional similar low density residential development.
As each of the lots are developed by private owners, they will be required to comply with
applicable residential development standards at the time of individual building permit review,
that include height, setbacks, and lot coverage, as established in the Eugene Code, as well as the
approved conditions of approval for the PUD.
Neighbors also argue that the residential development is somehow incompatible or
inharmonious with the adjacent public park and trail. However, as is evident in the existing
neighborhood, residential uses are generally compatible and harmonious with natural, preserved
vegetated areas. When, as in this instance, the low-density residential use retains a significant
vegetative buffer between the residences and adjacent public spaces, that compatibility and
harmony is enhanced.
The proposed PUD satisfies this standard.
EC 9.8320(13): If the tentative PUD application proposes a land division, nothing
in the approval of the tentative application exempts future land divisions from
compliance with state or local surveying requirements.
Finding: The applicant proposes to divide the subject property into 34 residential lots and 4
tracts of common open space. As stated above, nothing in the approval of this tentative PUD
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application exempts the future land division application from compliance with state or local
surveying requirements.
As required by the tentative subdivision approval criteria at EC 9.8515(12), subsequent land
division applications must be consistent with the approved PUD. While not required under the
City’s code, given the extent of final design and construction details that will be coordinated
through the subsequent subdivision application(s) and related permit review processes, the
planning staff have highly recommended that the applicant submit the final PUD application for
Capital Hill PUD concurrent with the tentative subdivision application. As the staff note, this
will facilitate coordination of those subsequent reviews and numerous technical details to ensure
consistency with the approved tentative PUD.
EC 9.8320(14): If the proposed PUD is located within a special area zone, the
applicant shall demonstrate that the proposal is consistent with the purpose(s) of
the special area zone.
Finding: The subject property is not located within a special area zone and, therefore, this
criterion is not applicable.
EC 9.8320 (15) For property with the /SR Site Review Overly Zone the PUD
complies with any additional site-specific criteria that were specified at the time the
/SR designation was applied to the property.
Finding: The property does not have the /SR Site Review Overlay Zone and, therefore, this
criterion is not applicable.
DECISION
Based on the above analysis and findings, and subject to the conditions noted above, the hearings
official APPROVES the application for the Capital Hill PUD.

Virginia Gustafson Lucker
Hearings Official
Dated this 20th day April, 2018.
Mailed this _____ day of April, 2018.
SEE NOTICE OF HEARINGS OFFICIAL DECISION FOR STATEMENT OF APPEAL
RIGHTS
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TOM DREYER and CYNTHIA DREYER,
Intervenors-Respondents.
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21

LUBA No. 2018-080
FINAL OPINION
AND ORDER
Appeal from City of Eugene.
Bill Kloos, Eugene, filed a petition for review/cross-petition for review
and response brief and argued on behalf of petitioners/intervenors-respondents
Tom Dreyer and Cynthia Dreyer.
Sean T. Malone, Eugene, filed a petition for review and response brief
and argued on behalf of petitioners/intervenors-respondents Fairmount
Neighborhood Association et al.
Lauren A. Sommers, Assistant City Attorney, Eugene, filed a response
and argued on behalf of respondent.

22
23

24
25
26
27
28
29

BASSHAM, Board Member; RYAN, Board Chair; ZAMUDIO, Board
Member, participated in the decision.
REMANDED

11/20/2018

You are entitled to judicial review of this Order.
governed by the provisions ofORS 197.850.
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Judicial review is

1
2

Opinion by Bassham.
NATURE OF THE DECISION

3

In these consolidated appeals, the applicant and opponents appeal a

4

hearings official's tentative approval of a 36-unit planned unit development

5

(PUD).

6

BRIEFING

7

In LUBA No. 2018-074, the petitioners are the applicants Tom Dryer and

8

Cynthia Dreyer (the Dreyers). In LUBA No. 2018-080, the petitioners are three

9

organizations: Fairmount Neighborhood Association, Laurel Hill Valley

10

Citizens, and the Joint Response Committee of the Fairmont Neighborhood

11

Association and the Laurel Hill Valley Citizens. We refer to the petitioners in

12

LUBA No. 2018-080 as the Neighbors. The Dreyers have intervened on the

13

side of the city in LUBA No. 2018-080. The Neighbors have intervened on the

14

side of the city in LUBA No. 2018-074.

15

The Dreyers filed a combined petition for review (in their capacity as

16

petitioners in LUBA No. 2018-074) and cross-petition for review (in their

17

capacity as intervenors in LUBA No. 2018-080). The Neighbors filed a petition

18

for review in their appeal. Both the Dreyers and the Neighbors also filed

19

response briefs in their respective capacities as intervenors-respondents. The

20

city filed a single response brief responding to both appeals.

21

The Dreyers filed a reply brief to address new matters raised in the city's

22

response brief. The Neighbors filed a reply brief to address new matters raised
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1

in the Dreyers' response brief. There are no objections to either reply brief, and

2

they are allowed.

3

FACTS

4

The subject property is a 13-acre area consisting of five tax lots,

5

developed with three single-family dwellings and one multifamily dwelling.

6

The property is planned and zoned for low density residential use (R-1 ), and

7

included in the city's inventory of buildable lands. The property is located in

8

the South Hills portion of the city, in an area of steep slopes (generally, slopes

9

20 percent or steeper). The western half of the property is part of the top of a

10

ridgeline that is above 900 feet in elevation, where the existing dwellings are

11

located. Capital Drive borders the western boundary and provides access to the

12

property. The eastern half of the property slopes steeply down the ridgeline to

13

the east, with slopes generally exceeding 20 percent and reaching 40 percent in

14

some portions. East of the property is a heavily forested area that includes a

15

public hiking trail, the Ribbon Trail. The 80-acre Hendricks Park borders the

16

property to the north.

17

In 1974, the city adopted by resolution the South Hills Study (SHS) as a

18

refinement plan to the city comprehensive plan. The SHS studied and offered

19

recommendations with respect to over 8,000 acres of land around the southern

20

perimeter of the city, including some lands then located in the county outside

21

the city limits. In 1974, the subject property was located in the county outside

22

city limits. One of the disputes in this appeal is whether the SHS applies to the
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1

subject property, which was annexed into the city in the early 1980s. One of

2

the SHS recommendations is that vacant property over 900 feet in elevation be

3

preserved from an intensive level of development, with the exception of

4

development under planned unit development procedures, if it can be

5

demonstrated that the proposed development is consistent with the purposes

6

listed in the Ridgeline Park section of the SHS.

7

On March 3, 2017, the Dreyers filed an application with the city for

8

tentative PUD approval, seeking to develop the subject property with an

9

additional28-32 dwelling units, consisting primarily of single-family dwellings.

10

There is no dispute that the subject application requests approval of "needed

11

housing" as that term is defined in ORS 197 .303(1 ). 1 As discussed below, ORS

12

197.307(4) requires local governments to apply only "clear and objective"

13

development standards, conditions and procedures to needed housing.

14

However, ORS 197.307(6) authorizes local governments to adopt an alternative

15

process for approving needed housing under standards that are not clear and

16

objective, as long as the applicant retains the option of proceeding under an

1

The needed housing statutes at ORS 197.303 to 197.307 were modified in
2017 by SB 1051 (20 17 Or Laws, ch 745), which became effective after
petitioners filed their PUD application. As discussed below, petitioners argue
that ORS 197.307 (2017) applies directly to the city's decision. As far as we
can tell, none of the changes made by SB 1051 impact the analysis of the issues
in this appeal, and the same arguments could be made (and were made below)
under ORS 197.307 (2015). On appeal, all parties cite and quote to the 2017
ORS, and we do likewise.
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1

approval process that complies with ORS 197.307(4). The City of Eugene has

2

adopted such a two-track system for needed housing applications. For each

3

type of development application that involves needed housing, the Eugene Code

4

(EC) 9.8325 provides for a "general" approval process that includes some

5

discretionary or unclear or subjective standards, and a "needed housing"

6

approval process that includes only clear and objective standards. See Home

7

Builders v. City of Eugene, 41 Or LUBA 370 (2002) (discussing the city's two-

8

track system). The PUD "needed housing" track is set out in EC 9.8325. The

9

PUD discretionary "general" track is set out in EC 9.8320. One of the general

10

track PUD approval standards requires a finding that the PUD is consistent with

11

applicable adopted refinement plan policies. EC 9.8320(2).

12

The Dreyers applied for PUD approval under the general track at EC

13

9.8320. However, the Dreyers submitted a memorandum arguing that, due to

14

elevations and steep slopes on the subject property, little or no new

15

development is possible on the property under the clear and objective PUD

16

standards in the "needed housing" track at EC 9.8325, which forced the Dreyers

17

to apply under the EC 9.8320 general track in order to gain approval. 2 The

The most limiting EC 9.8325 standards, the Dreyers argued, are (1) a
prohibition on grading of slopes 20 percent or steeper at EC 9.8325(5), and (2)
a prohibition on creating any new lots above 900 feet in elevation, at
9.8325(12)(a). The Dryers submitted a diagram, found at App 149 to their
petition for review and Record 285, illustrating their argument that these
standards in combination would allow little or no new residential development
2
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1

Dreyers argued that in the present case the option required by ORS 197.3 07 (4)

2

of proceeding under a clear and objective PUD approval track is illusory,

3

because no new development of the subject property with needed housing could

4

be approved under the needed housing track. Consequently, the Dreyers argued

5

that, in order to comply with ORS 197.307(4) and (6), the city must process the

6

PUD application under the general track at EC 9.8320, but cannot apply any of

7

the discretionary or non-clear and objective standards in the general track. The

8

Dreyers supplied the city with a list of EC 9.8320 standards that they argued

9

were not clear and objective, including the EC 9 .8320(2) requirement to show

10

consistency with applicable refinement plan policies such as those in the SHS.

11

As noted, the SHS allows intensive development on land above 901 feet in

12

elevation only pursuant to a PUD in which the applicant demonstrates that the

13

PUD is consistent with one or more of the purposes of the Ridgeline Park

14

section ofthe SHS.

15

The hearings official held a public hearing on the Dreyers' application on

16

March 7, 2018. Following open record periods, the hearings official approved

17

the application with conditions on April20, 2018. The hearings official found,

on the subject property. Planning staff responded to this argument in part by
presenting a theoretical development scenario including a three-parcel partition
to allow three new dwellings on the property, in addition to the existing
dwellings, under the city's needed housing partition track. Record 1652-53.
The Dreyers disputed that the staff response was sufficient to demonstrate that
the Dreyers had a meaningful option to proceed under the clear and objective
EC 9.8325 track to obtain PUD approval. Record 63.
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1

m relevant part, that the SHS did not apply to the subject property or,

2

alternatively, that the PUD application is consistent with at least one of the

3

listed SHS purposes.

4

Both the Dreyers and the Neighbors appealed the hearings official's

5

decision to the planning commission. The Dreyers argued in relevant part that

6

the hearings official erred in applying discretionary, unclear or subjective

7

standards under the general EC 9.8320 track.

8

findings that the application complied with several general track standards,

9

including the EC 9.8320(2) requirement for consistency with the SHS. On June

10

14, 2018, the planning commission affirmed and adopted the hearings official's

11

decision and approved the tentative PUD with modified conditions.

12
13
14

The Neighbors challenged

These appeals followed.

FIRST AND SECOND ASSIGNMENTS/CONTINGENT
ASSIGNMENTS OF ERROR (the Dreyers)

CROSS-

15

As noted, the Dreyers' combined petition for rev1ew includes two

16

assignments of error, presented in their capacity as petitioners in LUBA No.

17

2018-074. The two assignments of error are also labeled as contingent cross-

18

assignments of error, presumably in the Dreyers' capacity as intervenors-

19

respondents in LUBA No. 2018-080. 3 Although the two sets of assignments of

3

OAR 661-010-0030(7) provides:
"Cross Petition: Any respondent or intervenor-respondent who
seeks reversal or remand of an aspect of the decision on appeal
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1

error are identical m substance, as explained below their posture reqmres

2

separate treatment.

3

A. Petition for Review

4

The first assignment of error argues that the city erred in applying

5

discretionary, unclear or subjective standards to the proposed PUD under the

6

city's general PUD track at EC 9.8320, without carrying its burden of showing

7

that the Dryers had the option to proceed under the clear and objective needed

8

housing track standards at EC 9.8325 with a realistic expectation of gaining

9

PUD approval. The second assignment of error argues that the city erred in

10

applying the SHS to the application, without showing that the SHS has ever

11

been adopted and applied to the subject property by a governing body with

12

planning authority.

regardless of the outcome under the petition for review may file a
cross petition for review that includes one or more assignments of
error. A respondent or intervenor-respondent who seeks reversal or
remand of an aspect of the decision on appeal only if the decision
on appeal is reversed or remanded under the petition for review
may file a cross petition for review that includes contingent crossassignments of error, clearly labeled as such. The cover page shall
identify the petition as a cross petition and the party filing the cross
petition. The cross petition shall be filed within the time required
for filing the petition for review and must comply in all respects
with the requirements of this rule governing the petition for
review, except that a notice of intent to appeal need not have been
filed by such party."
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1

As explained, the hearings official and planning commission approved

2

the PUD application under the EC 9.8320 general track standards. With respect

3

to the SHS, the hearings official concluded that the SHS did not apply to the

4

subject property, although for a different reason than argued by the Dreyers. In

5

the alternative, however, the hearings official found that the application is

6

consistent with the applicable SHS policies.

7
8

On appeal, the Dreyers explain in the "Relief Sought" section of the
petition for review:

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

"[The Dryers] want the benefit of the approval they received.
They do not seek remand. In this appeal, however, [the Dreyers]
want the benefit of two legal theories they pressed unsuccessfully
before the decision makers. If [the Dreyers] are correct about their
legal theories, LUBA's correction of the city's legal errors should
still result in affirming the city decision, because the City has
already concluded that the proposal satisfies the remaining
applicable standards. In addition, resolution of the two legal
theories should form a basis for LUBA to deny all of the
[N]eighbors' anticipated assignments of error. [The Dreyers ']
legal theories raised here should have been a more simple and
direct route to city approval. [The Dreyers] should not have to
defend 60 pages of city findings at LUBA and the Court of
Appeals if they are right about the issues they raise here. LUBA
should affirm but correct the legal errors by the City." Dreyers'
Petition for Review 1-2 (footnote omitted; underscore in original).

25

The Dreyers cite Recovery House IV v. City of Eugene, 156 Or App 509, 965

26

P2d 488 (1998), for the proposition that an applicant has the right to submit an

27

application under one set of standards while at the same time challenging

28

whether those standards even apply to the proposed development. In Recovery
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1

House IV, the applicant for a drug and alcohol addiction recovery facility in a

2

residential zone applied for a conditional use permit for the use, while

3

maintaining before the city and LUBA that the proposed use is a permitted use

4

in the residential zone and no conditional use permit was necessary. Id. at 511.

5

On appeal, the applicant raised no challenges to the conditional use permit

6

approval itself, but argued that the city misconstrued the applicable law in

7

requiring it to obtain a conditional use permit, and therefore the city lacked

8

authority to impose any conditions of approval. LUBA rejected the applicant's

9

interpretation of the code, and affirmed. Recovery House VI v. City of Eugene,

10

33 Or LUBA 327 (1997). The Court reversed and remanded, after agreeing

11

with petitioner's code interpretation. 156 Or App 509. On remand, LUBA

12

reversed the city's decision. Recovery House IV v. City of Eugene, 35 Or

13

LUBA 419 (1999).

14

The city responds that LUBA lacks the authority to grant the relief the

15

Dreyers seek, i.e., to "affirm but correct the legal errors by the City." Dreyers'

16

Petition for Review 2. We agree with the city. LUBA may resolve the merits

17

of an appeal only by affirming, reversing, or remanding the decision on review.

18

OAR 661-010-0070(1)(b).

19

reversal or remand in their petition for review, the only other relief the Board

20

can possibly grant is to affirm the decision. However, the Dreyers cite no

21

authority suggesting that LUBA can affirm the city's decision while at the same
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Because the Dreyers state they are not seeking

Recovery House IV does not

1

time "correcting" the city's alleged errors. 4

2

support that proposition.

3

conclusion that the city lacked authority to process the application as a

4

conditional use permit meant that the decision must be reversed so that the city

5

could process the application as a permitted use, and without imposing any

6

conditions on the use. 156 Or App at 511. In the present case, the Dreyers do

7

not seek relief from any conditions imposed or any aspect of the city's PUD

8

approval under the general track. Instead, the Dreyers' petition for review asks

9

LUBA to issue what is essentially an advisory opinion regarding the present

10

case. Not only do we lack express statutory or cited judicial authority to issue

11

an advisory opinion on the legal matters presented in the Dreyers' two

12

assignments of error, but issuing such an advisory opinion would be contrary to

13

one of the express statutory purposes of LUBA's review:

As explained, in Recovery House IV the ultimate

that our review

The only statutory authority that would potentially allow LUBA to affirm a
decision notwithstanding a substantive error is ORS 197 .835(11 )(b), which
provides that:
4

"Whenever the findings are defective because of failure to recite
adequate facts or legal conclusions or failure to adequately identify
the standards or their relation to the facts, but the parties identify
relevant evidence in the record which clearly supports the decision
or a part of the decision, the board shall affirm the decision or the
part of the decision supported by the record and remand the
remainder to the local government, with direction indicating
appropriate remedial action."
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1

should be consistent with "sound principles governing judicial review." ORS

2

197.805.

3

In sum, because the Dreyers' two assignments of error in the petition for

4

review seek relief that is beyond our authority to grant, we decline to resolve

5

those assignments of error.

6

B. Cross-Petition for Review

7

The Dreyers' two assignments of error are also labeled as contingent

8

cross-assignments of error, presented in the Dreyers' capacity as intervenors-

9

respondents in the Neighbors' appeal in LUBA No. 2018-080. 5 A contingent

10

cross-assignment of error, by its nature, is one that LUBA would reach only if

11

LUBA sustains at least one assignment of error in a petition for review and

12

remands the decision under the petition. See OAR 661-01-0030(7), n 3; Young

13

v. Jackson County, 49 Or LUBA 327 (2005) (under former version of OAR

14

661-0 10-003 0(7), declining to reach a cross-assignment of error where all

15

assignments of error in the petition for review were denied).

16

In the present case, we understand the Dreyers to request that LUBA

17

resolve the two contingent cross-assignments of error only if we sustain one or

18

more of the Neighbors' assignments that involve discretionary general track

19

PUD standards, including consistency with the SHS, and where we would

These arguments are also repeated, in briefer terms, m the Dreyers'
response brief to the Neighbors' petition for review.
5
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1

therefore remand under the Neighbors' petition for review.

As discussed

2

below, we deny the Neighbors' first assignment of error, which challenges the

3

findings of consistency with the SHS. Accordingly, we have no need to address

4

the Dreyers' second contingent cross-assignment of error.

5

However, as discussed below, we sustain portions of the Neighbors'

6

second and third assignments of error, which concern consistency with two

7

general track PUD approval standards that the Dreyers argue are not clear and

8

objective: EC 9.8320(6) and EC 9.9630(3)(c). We understand the Dreyers to

9

argue that we should therefore address the Dreyers' first contingent cross-

10

assignment of error, which argues that the city cannot apply any discretionary

11

general track standards to the PUD application.

12

contingent cross-assignment of error, then that would necessarily mean that the

13

errors identified under the Neighbors' second and third assignments of error

14

constitute only harmless error, and thus would not warrant remand under the

15

Neighbors' petition for review.

If we sustain the first

16

We agree with the Dryers that it is appropriate to address and resolve the

17

first contingent cross-assignment of error, which, if sustained, would have the

18

effect of rendering any errors in applying EC 9.8320(6) and EC 9.9630(3)(c)

19

harmless and not a basis for reversal or remand. However, for the reasons

20

below, we deny the Dreyers' first contingent cross-assignment of error.
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1

1. ORS 197.307

2

ORS 197.307(4) provides that local government may adopt and apply

3

only clear and objective standards, conditions and procedures regulating the

4

development of housing. 6 ORS 197.307(6) authorizes local governments to

5

adopt an alternative process with approval standards that are not clear and

6

objective, as long as the applicant "retains the option of proceeding under the

7

approval process that meets the requirements of' ORS 197.307(4).7 As noted,

6

ORS 197.307(4) provides:
"Except as provided in subsection (6) of this section, a local
government may adopt and apply only clear and objective
standards, conditions and procedures regulating the development
of housing, including needed housing. The standards, conditions
and procedures:

7

"(a)

May include, but are not limited to, one or more provisions
regulating the density or height of a development.

"(b)

May not have the effect, either in themselves or
cumulatively, of discouraging needed housing through
unreasonable cost or delay."

ORS 197.307(6) provides:
"In addition to an approval process for needed housing based on
clear and objective standards, conditions and procedures as
provided in subsection (4) of this section, a local government may
adopt and apply an alternative approval process for applications
and permits for residential development based on approval criteria
regulating, in whole or in part, appearance or aesthetics that are not
clear and objective if:
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1

the city has adopted for all residential development a needed housing track

2

limited to clear and objective standards, consistent with ORS 197.307(4), and a

3

corresponding alternative or "general" track that includes some standards that

4

are not clear and objective, as authorized by ORS 197.307(6). For their PUD

5

application, the Dreyers applied under the general PUD standards at EC 9.8320

6

rather than the needed housing PUD standards at EC 9.8325. However, the

7

Dreyers argue that they were forced into that choice after they concluded that,

8

due to elevation and slopes on the subject property, they could not obtain

9

approval under the PUD needed housing track standards. As noted, two needed

10

housing track standards, EC 9.8325(5) and 9.8325(12)(a), prohibit grading on

11

slopes over 20 percent, and prohibit creation of new lots or parcels over 901

12

feet in elevation, respectively. Because roughly half the property is over 901

13

feet in elevation, and most of the remainder exceeds 20 percent slopes, and

14

because some grading is essential for road and driveway construction and

"(a)

The applicant retains the option of proceeding under the
approval process that meets the requirements of subsection
(4) of this section;

"(b) The approval criteria for the alternative approval process
comply with applicable statewide land use planning goals
and rules; and
"(c)
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The approval criteria for the alternative approval process
authorize a density at or above the density level authorized
in the zone under the approval process provided in
subsection (4) of this section."

1

individual building pads, the Dreyers argue that as a practical matter little or no

2

further residential development of the subject property can be approved under

3

the needed housing PUD track, and certainly a 36-unit PUD application similar

4

to what they proposed under the general housing track would necessarily be

5

denied.

6

The Dreyers argue that under ORS 197.307(4) and 197.307(6)(a) the city

7

can apply approval standards that are not clear and objective to proposed

8

housing development of the subject property only if the city "guarantee[s]" that

9

the applicant has "a discretion-free path to residential approval through the

10

code." Dreyers' Petition for Review 19. However, in the present case the

11

Dreyers argue that the option of obtaining approval under the needed housing

12

track is illusory, because the Dreyers contend they cannot obtain approval of the

13

proposed PUD development, or any significant housing development, under the

14

city's needed housing track. Because they have only an illusory right to obtain

15

approval under the needed housing track, the Dreyers argue therefore that ORS

16

197.307(6) does not authorize the city to apply any general track approval

17

standards to their proposed 36-unit PUD application that are not clear and

18

objective. EC 9.8320(6) and EC 9.9630(3)(c) are among the general track

19

approval standards that the city applied and found compliance with. However,

20

the Dreyers argue (as cross-petitioners) that any errors the city made in finding

21

compliance with those two standards are harmless, because those two standards
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1

are not clear and objective, and therefore cannot be applied to the subject

2

application.

3

The city responds that nothing in ORS 197.307 or elsewhere guarantees

4

the Dryers that any proposed development of the subject property will be

5

approved under clear and objective standards. According to the city, where a

6

city has a two-track system authorized under ORS 197.307(6), under the

7

express terms of that statute the applicant is guaranteed only to have the "option

8

of proceeding" under an approval process that applies only clear and objective

9

standards.

The city argues that at all times the Dryers had the option of

10

proceeding under the city's needed housing track. The city contends that even

11

if it is the case that a particular type or intensity of development on the subject

12

property is not approvable under the needed housing clear and objective

13

standards, due to characteristics of the subject property such as elevation and

14

steep slopes, that does not mean that the Dreyers have not been provided the

15

"option of proceeding" under the needed housing track, as ORS 197.307(6)(a)

16

reqmres.

17

Resolving the parties' dispute on this point requires interpreting ORS

18

197.307, examining its text, context and available legislative history. PGE v.

19

Bureau of Labor and Industries, 317 Or 606,610-12, 859 P2d 1143 (1993), as

20

modified by State v. Gaines, 346 Or 160, 171-72, 206 P3d 1042 (2009). No

21

party cites any context or legislative history, so we focus on the parties' textual

22

arguments.
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The city is correct that nothing in the text of ORS 197.307

1

guarantees approval of any and all applications for housing. ORS 197.307(4)

2

requires the city to apply only clear and objective standards to housing, but does

3

not suggest that noncompliance with applicable clear and objective standards

4

cannot be a basis to deny the application. The only express limitation in that

5

regard is ORS 197.307(4)(b), which provides that clear and objective standards

6

cannot have the effect of "discouraging needed housing through unreasonable

7

cost or delay." However, no party argues that any of the city needed housing

8

track standards that might limit development of the subject property discourage

9

needed housing through unreasonable "cost or delay."

10

As the city notes, ORS 197.307(6)(a) authorizes the city to apply

11

discretionary standards to housing applications as long as the applicant "retains

12

the option of proceeding under the approval process that meets the requirements

13

of subsection (4) of this section."

14

option of proceeding under an approval process that applies only clear and

15

objective standards, not that an applicant proceeding under that process will

16

necessarily obtain approval to develop a particular site.

ORS 197.307(6)(a) guarantees only the

17

The Dreyers argue that in Home Builders v. City ofEugene, 41 Or LUBA

18

370 (2002), a legislative challenge to adoption of the city's general and needed

19

housing tracks, LUBA held that a clear and objective approval standard that

20

was impossible for any development to meet on any property in the city is

21

inconsistent with ORS 197.307(4) and (6), because it offers only an illusory

22

option to proceed on the needed housing track, effectively forcing applicants to
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1

apply under the discretionary general track. The Dreyers argue that the holding

2

in Home Builders should be extended beyond circumstances where a clear and

3

objective standard is impossible to meet for any development on any property

4

in the city, to the present circumstances, where clear and objective standards

5

arguably make it impossible to approve any significant development on a

6

particular site, due to elevations and slopes present on that site.

7

We agree with the city that an extension of Home Builders

8

warranted. As the city notes, clear and objective standards by their nature tend

9

to be more rigid and less flexible than discretionary standards.

IS

not

Clear and

10

objective standards must address in a "one-size-fits-all" way the city's

11

legitimate regulatory interests in public health and safety, as applied to many

12

different properties, each of which may have topographic or other challenges to

13

development under inflexible cookie-cutter standards. Consequently, it may be

14

inherent in a two-track system such as the city's that particular development

15

proposals on particular properties may not be approvable under some clear and

16

objective standards, due to site-specific topographic characteristics such as

17

predominant steep slopes, although such proposals can be approved under more

18

flexible discretionary standards, such as the general track PUD standards.

19

Applicants in such circumstances will either have to modify their development

20

proposal to one that complies with the applicable needed housing standards, or

21

choose to apply under the more flexible general track standards. While there

22

may be a strong incentive in many cases to choose the more flexible general
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1

track, that does not mean that such applicants do not have the "option of

2

proceeding" under clear and objective standards, as required by ORS

3

197.307(6)(a), or that that the option is only illusory.

4

Nonetheless, the Dreyers argue that the city has the burden in the present

5

circumstance of demonstrating that some development of the subject property

6

under the PUD needed housing track standards is approvable, and that the city

7

has not met that burden. Because the city has not met that burden, the Dreyers

8

argue, the city cannot rely upon ORS 197.307(6) to authorize imposition of

9

discretionary approval standards under the PUD general track. As noted, the

10

Dreyers submitted below a diagram showing that there are few areas of the

11

subject property that (1) are lower than 901 feet in elevation and (2) have slopes

12

lower than 20 percent, intended to show that no PUD application could be

13

approved under EC 9.8325(3) and 9.8325(12)(a), which prohibit grading on

14

slopes over 20 percent, and prohibit creation of new lots or parcels over 901

15

feet in elevation, respectively.

16

evidence shifted the burden to the city to demonstrate that some PUD

17

application with a substantial number of dwellings could be approved under the

18

needed housing track standards. Instead, the Dreyers argue, staff responded

19

only with a theoretical plan for creating three new parcels for three dwellings on

20

a small portion of the property under the city's needed housing partition track.

According to the Dreyers, submittal of that

21

The city responds that it has no burden under any statute or code

22

provision to submit plans or evidence demonstrating that a theoretical PUD
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1

application or any particular type of development could be approved on the

2

subject property, under the city's needed housing tracks. We agree with the

3

city. The two statutes the Dreyers cite as imposing a burden on the city, ORS

4

197.831 and ORS 227.173(2), require the city to demonstrate only that the

5

needed housing track standards are "capable of being imposed only in a clear

6

and objective manner," and are "clear and objective on the face of the

7

ordinance." 8 There is no dispute in the present case that the city's PUD needed

8

housing track imposes only clear and objective standards, and that those

9

standards are facially clear and objective. No statute or code provision cited to

10

us imposes on the city the burden of coming forth with a plan for developing

11

housing on the subject property that is guaranteed or likely to gain approval

12

under any of the city's needed housing tracks.

8

ORS 197.831 provides:
"In a proceeding before [LUBA] or an appellate court that involves
an ordinance required to contain clear and objective approval
standards, conditions and procedures for needed housing, the local
government imposing the provisions of the ordinance shall
demonstrate that the approval standards, conditions and procedures
are capable of being imposed only in a clear and objective
manner."

ORS 227.173(2) provides:
"When an ordinance establishing approval standards is required
under ORS 197.307 to provide only clear and objective standards,
the standards must be clear and objective on the face of the
ordinance."
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1

The Dryers also argue that a recent enforcement order issued by the Land

2

Conservation and Development Commission (LCDC) provides some support

3

for their position that the city cannot apply discretionary general track standards

4

to the Dreyers' application.

5

(Record 3054-72) (Corvallis Order). In the Corvallis Order, LCDC concluded

6

that the city erred in applying a PUD overlay zone, with discretionary approval

7

standards, to land on its buildable land inventory, and ordered that the city must

8

allow the owner to seek development approval without application of the

9

discretionary overlay standards. The Corvallis land use code apparently does

10

not include a two-track system, such as the City of Eugene's, but required all

11

housing development within the overlay zone to comply with discretionary

12

overlay standards. Not surprisingly, LCDC concluded that such a single-track

13

system is inconsistent with ORS 197.307(4). LCDC discussed, but did not

14

resolve, a dispute over whether the proposed development can gain approval

15

under clear and objective grading standards that limit cuts and fills on steep

16

slopes, noting testimony that the application could be modified to comply with

17

the grading standards, and also noting but not resolving arguments regarding

18

whether the city could deny the application for noncompliance with the grading

19

standards. Record 3070. Given the different single-track/dual-track schemes at

20

issue in the Corvallis Order and the present case, and the unresolved issues in

21

the Order, we conclude that the Order provides no particular support for the

22

Dreyers' arguments under the first contingent cross-assignment of error.
Page 23

LCDC Enforcement Order 17-ENF-001881

1

In sum, ORS 197.307 does not, as the Dreyers' argue, allow the city to

2

apply discretionary standards under its general PUD track only if the city

3

demonstrates that the applicant is able to gain approval for some kind of PUD

4

development on the subject property under its needed housing track.

5

197.307(6)(a) requires only that the city allow the applicant the "option of

6

proceeding" under the needed housing track, and does not require a guarantee

7

or demonstration of any kind that development is likely to be approved under

8

the clear and objective approval standards in the needed housing track. Even if

9

it is presumed to be the case that, due to topography or other inherent features

10

of the subject property, almost any conceivable application for PUD

11

development of the property would be denied for noncompliance with clear and

12

objective approval standards, in our view that presumption would not, as a

13

consequence, preclude the city from applying discretionary approval standards

14

to a PUD application filed under the general track.

15
16

ORS

The Dreyers' first contingent cross-assignment of error is denied.
FIRST ASSIGNMENT OF ERROR (The Neighbors)

17

EC 9.8320(2) is a tentative PUD general track standard reqmrmg a

18

finding that the PUD is consistent with applicable refinement plan policies. As

19

noted, the SHS is one of the city's refinement plans.

20

section of the SHS states, in relevant part:

21

"Specific Recommendations:
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The Ridgeline Park

1
2
3

"That all vacant property above an elevation of 901 [feet] be
preserved from an intensive level of development, subject to the
following exceptions:

4

"1.

Development of individual residences on existing lots; and

5
6
7

"2.

Development under planned unit development procedures
when it can be demonstrated that a proposed development is
consistent with the purposes of this section.

8
9
10

"That the area specified for preservation be protected through a
variety of techniques including but not limited to acquisition,
scenic easements, density transfers, and dedication."

11

In discussing the above-quoted SHS language, the hearings official noted

12

that the purpose statement of the Ridgeline Section of the SHS states that "any

13

areas recommended for preservation or park usage should serve at least one of'

14

seven listed purposes. 9 Because the "purposes of this section" appear to relate

9

The Ridge line Park section of the SHS states, in relevant part:
"The south hills constitute a unique and irreplaceable community
asset. The strong dominant landforms and wooded character
present there combine to provide distinct areas of contrast in terms
of texture and color from the normal pattern of urban development.
By virtue of this contrast, the south hills function as a strong visual
boundary or edge to the city. The ridgeline of the south hills also
marks the most southerly extension of the urban service area.
Further, there are areas within the south hills that are especially
suitable for park sites for recreational use by present and
anticipated population. In view of these factors, any areas
recommended for preservation or park usage should serve at least
one of the following purposes:
"1.

Page 25

To insure preservation of those areas most visibly a part of
the entire community;

1

only to "areas recommended for preservation or park usage," and because the

2

hearings official concluded that the subject property is not an area that is

3

"recommended for preservation or park usage," the hearings official found that

4

the above-quoted SHS recommendation did not apply to the proposed PUD.

5

In the alternative, the hearings official evaluated whether the proposed

6

PUD is consistent with at least one of the seven listed "purposes of this

7

section," and concluded that the PUD is consistent with three of the seven listed

8

purposes. Accordingly, the hearings official found that the PUD is consistent

9

with the applicable SHS policies. The planning commission concurred with the

10

hearings official's findings, quoting with approval a statement in a staff report

11

that the "Ridgeline Park section of the [SHS] is primarily intended for areas

"2.

To protect areas of high biological value in order to provide
for the continued health of native wildlife and vegetation;

"3.

To insure provision of recreational areas in close proximity
to major concentrations of population;

"4.

To provide connective trails between maJor recreational
areas;

"5.

To provide connective passageways for wildlife between
important biological preserves;

"6.

To contribute to Eugene's evergreen forest edge;

"7.

To provide an open space area as a buffer between the
intensive level of urban development occurring within the
urban service area and the rural level of development
occurring outside the urban service area."
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1

within the south hills suitable as recreational parks[.]"

Record 13.

The

2

planning commission also adopted the hearings official's alternative findings

3

that the PUD is consistent with at least one of the purposes of the Ridgeline

4

Park section.

5

On appeal, the Neighbors first challenge the hearings official's primary

6

finding that the subject property is not in an area "recommended for

7

preservation." 10 According to the Neighbors, the above-quoted SHS language

8

itself constitutes an express designation that "all vacant property above an

9

elevation of 901 [feet] be preserved from an intensive level of development,"

10

and therefore the portions of the subject property above 901 feet in elevation are

11

"recommended for preservation."

12

Highland Condominium Assoc. v. City of Eugene, 37 Or LUBA 13, 34 (1999),

13

and legislative history of the SHS, to support their argument that the SHS is

14

intended to preserve land above 901 feet in elevation, with the two exceptions

15

listed, for a variety of purposes, e.g., visual impacts, not limited to recreational

16

or park use. The Neighbors note that the hearings official does not identify

The Neighbors cite a LUBA opinion,

The Neighbors focus their arguments mostly on EC 9.9630(1), which
codifies the above-quoted language from the SHS Ridgeline Park section in a
code provision that applies refinement plan policies specifically to
"subdivisions, partitions, and site review." EC 9.9500. The city argues that
nothing in the EC codifies or applies the SHS Ridgeline Park section language
with respect to a tentative PUD application. However, the city agrees with the
Neighbors that the SHS policies apply directly to a tentative PUD application,
pursuant to EC 9.8320(2).
10
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1

anything in the SHS that expressly designates some areas, but not others, for

2

preservation or park usage, except the language stating that land above 901 feet

3

in elevation "be preserved." Finally, the Neighbors also challenge the hearings

4

official's alternative findings that the proposed PUD is consistent with at least

5

one of the seven purposes listed in the Ridgeline Park section of the SHS.

6

In its response brief, the city does not defend the hearings official's

7

primary conclusion that the subject property is not designated for preservation

8

and therefore the above-quoted SHS recommendation does not apply to the

9

proposed PUD.

The city argues, however, that the hearings official and

10

planning commission correctly found that the PUD is consistent with at least

11

one of the listed purposes of the SHS Ridgeline Park section, and thus

12

consistent with the SHS.

13

Given the city's apparent reluctance to defend the hearings official's

14

primary finding, we will assume without deciding that that finding is erroneous,

15

and that the above-quoted SHS language has the effect of designating land

16

above 90 1 feet in elevation for preservation, subject to the two listed

17

exceptions, which require a finding of consistency with SHS purposes.

18

However, that presumed error is harmless, because we agree with the city and

19

the Dreyers that the Neighbors have not demonstrated that the hearings official

20

erred in her alternative findings of consistency with at least one of the seven

21

listed SHS purposes.
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1

As noted, the western half of the subject property is above 901 feet in

2

elevation, representing the relatively flat top of a ridgeline, where the existing

3

dwellings are located and 21 of the proposed new dwellings will be located.

4

The heavily-wooded eastern half of the property drops steeply to the east, and

5

much of the eastern half will be protected as an open space tract and as buffer

6

areas from the adjoining Ribbon Trail. The hearings official relied primarily

7

upon the open space tract and buffer areas in the eastern half of the property,

8

below the 901-foot elevation, 11 to find that the proposed PUD is consistent with

11

The hearings official's findings state, in relevant part:
"In order to buffer the proposed residential development from the
Ribbon Trail, the proposed PUD designates 2.33 acres along the
entire east property line of the proposed PUD (Tract A) for
preservation. Additionally, a portion of each individual lot that
borders Tract A, totaling approximately 2.08 acres, is also required
to be preserved. Combined, the proposed development preserves a
total of 4.41 acres of [land] along the eastern property line as a
buffer between the residential development and the Ribbon Trail.
The preserved areas will help to ensure the preservation of existing
trees and vegetation while providing a continuous visual buffer
between the adjacent Ribbon Trail and the future home sites.
Preservation of Tract A and the preserved areas of the individual
lots bordering Tract A are consistent with Policy 1.
"In addition to the preservation areas in Tract A and on adjacent
individual lots, the proposed PUD designates several smaller areas
of land throughout the site (Tracts B, C and D) for preservation,
bringing the total preservation area of the PUD site to
approximately 4.54 acres. * * * These described preservation
areas will be protected from any future construction and removal
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1

Purposes 1, 2 and 5 listed in the Ridgeline Park section of the SHS, which we

2

repeat here:

3
4

"1.

To insure preservation of those areas most visibly a part of
the entire community;

5
6
7

"2.

To protect areas of high biological value in order to provide
for the continued health of native wildlife and vegetation;
[and]

8

"* * * * *

9
10

"5.

To provide connective passageways for wildlife between
important biological preserves."

11

The Neighbors challenge those findings, argumg that fmdings of

12

consistency with one or more of the seven listed purposes must be based on the

13

portions of the PUD above 901 feet in elevation. With respect to Purpose 1, the

14

Neighbors argue that the proposed PUD will remove almost all trees on the top

15

of the ridgeline and replace them with a dense cluster of housing, which is not

16

consistent with "preservation of those areas most visibly a part of the entire

17

community." That a number of trees will be preserved on lower slopes to the

18

east, the Neighbors argue, does nothing to hide the denuded ridgeline and new

of trees, therefore providing for the continued health of the native
wildlife and vegetation, consistent with Policy 2.
"In furtherance of Policy 5, the combined preservation areas of
Tract A and the preserved areas of the eastern lots also act as an
uninterrupted natural wildlife corridor, enhancing the existing
wildlife corridor that the Ribbon Trail provides from the south of
the site to Hendricks Park to the north." Record 68-69.
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1

dwellings from view from other parts of the city. Similarly, with respect to

2

Purposes 2 and 5, the Neighbors argue that preserving lower elevation trees

3

while cutting down nearly all trees on top of the ridgeline is not consistent with

4

those purposes. The Neighbors argue that these purposes are focused only on

5

protecting habitat and wildlife connections on lands above 901 feet in elevation.

6

The Dreyers respond that nothing in the text of the SHS cited by the

7

Neighbors limits evaluation of the purposes listed in the Ridgeline Park section

8

to lands above 901 feet in elevation. The Dreyers note that the Final Joint Parks

9

Committee report, a document adopted as part of the SHS, explains that the

10

exceptions to the recommendation to preserve lands above 90 1 feet "should

11

make provision for larger developments where the purposes of the basic

12

recommendation may be satisfied more adequately through preservation of

13

areas other than those above 901 feet." Dreyers' Response Brief, App 77.

14

We agree with the Dreyers that the Neighbors have not demonstrated

15

that, in evaluating whether proposed PUD development is consistent with one

16

or more of the listed purposes, the evaluation must be limited to lands above

17

901 feet in elevation. Nothing cited to us in the text of the SHS or elsewhere

18

indicates that development of land that includes areas that are over 901 feet in

19

elevation must consider only the portions of the property over 901 feet in

20

evaluating consistency with the purposes of the Ridgeline Park section of the

21

SHS. The Final Joint Parks Committee report cited by the Dreyers suggests

22

that the city contemplated that preservation of areas below 901 feet might
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1

suffice to show consistency with the listed purposes.

2

topography and other circumstances, preservation of trees on lower elevation

3

slopes could limit impacts on the viewshed as well or better than concentrating

4

development on lower elevation portions. And it is possible that concentrating

5

development on a partially developed ridgeline away from existing lower

6

elevation habitat and wildlife connective areas could be more consistent with

7

Purposes 2 and 5 than concentrating development in lower elevation habitat and

8

wildlife connective areas.

9

matter of law, evaluation of consistency with the listed purposes is confined to

10

Depending on the

The Neighbors have not demonstrated that, as a

portions of the property with elevations above 901 feet.

11

Finally, the Neighbors argue that the record lacks substantial evidence to

12

support the findings of consistency with Purposes 1, 2 and 5. The Neighbors'

13

evidentiary arguments are premised on their view, rejected above, that only

14

preservation of land above 901 feet in elevation can be evaluated in determining

15

consistency with Purposes 1, 2 and 5. The Dreyers cite to the evidence that the

16

hearings official and planning commission relied upon to find that the PUD is

17

consistent with Purposes 1, 2 and 5.

18

Neighbors have not established that the findings addressing consistency with

19

Purposes 1, 2 and 5 are not supported by substantial evidence.

20

The first assignment of error (the Neighbors) is denied.
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We agree with the Dreyers that the

1

SECOND AND THIRD ASSIGNMENTS OF ERROR (The Neighbors)

2

Under the second and third assignments of error, the Neighbors challenge

3

findings and conditions primarily related to EC 9.8320(6). We address both

4

assignments of error together.

5

A. Significant Risk to Public Health and Safety

6

EC 9.8320(6) is a general track tentative PUD approval standard

7

requiring a finding that "[t]he PUDwill not be a significant risk to public health

8

and safety, including but not limited to soil erosion, slope failure, stormwater or

9

flood hazard, or an impediment to emergency response."

EC 9.9630(3)(c)

10

requires that "adequate review of both on-site and off-site impacts of any

11

development by a qualified engineering geologist occur under" specified

12

conditions, including development on steep slopes.

13

To address EC 9.8320(6) and EC 9.9630(3)(c), the Dreyers submitted a

14

"Geotechnical Investigation" by an engineering geologist, which was reviewed

15

by the city public works department. The Geotechnical Investigation concluded

16

that the subject property was suitable for development without significant risk

17

to public health and safety, if specified measures are implemented in the design

18

and construction of the PUD. The Geotechnical Investigation is based in part

19

on 10 test pits dug at the site. The 10 test pits are located in the approximate

20

center of the subject property, encompassing roughly 20 percent of the property.

21

The Geotechnical Investigation noted two areas of moderate landslide activity

22

in the steeper eastern portion of the site, and identified an "exclusion area"
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1

encompassing the eastern portion of the property where no roads should be built

2

and where residential construction should be subject to special consideration.

3

Consequently, the site plan was revised to eliminate a private road in the

4

vicinity of the two identified landslide areas. Among other recommendations,

5

the Geotechnical Investigation recommended that within the "exclusion area"

6

specific building foundation plans "should be reviewed on a case by case basis

7

by qualified professionals prior to design and construction." Record 4758. As

8

discussed below, the hearings official and planning commission ultimately

9

found compliance with EC 9.8320(6) and EC 9.9630(3)(c), but based on the

10

recommendation of the city public works department also imposed Condition of

11

Approval 10, which requires that any application to construct public

12

improvements or for a building permit include a geotechnical analysis by a

13

certified engineer. We quote Condition of Approval 10, as modified by the

14

planning commission, below.

15

The Neighbors' geotechnical consultant criticized the Geotechnical

16

Investigation on a number of grounds, including the number and location of the

17

test pits, arguing that the test pits were concentrated on the gentler slopes near

18

the ridgeline and not located on the steeper portions of the property, or near the

19

two identified slide areas.

20

Investigation was therefore incomplete and essentially recommended deferring

21

site-specific analysis to the building permit stage. For these reasons among

22

others the geotechnical consultant argued that the Geotechnical Investigation
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The consultant argued that the Geotechnical

1

was inadequate to demonstrate compliance with EC 9.8230(6) and EC

2

9.9630(3)(c).

3

The hearings official considered the Geotechnical Investigation, as

4

supplemented, and the criticisms of the Neighbors' geotechnical consultant, and

5

chose to rely on the former to conclude that EC 9.8320(6) and EC 9.9630(3)(c)

6

are met.

7

Neighbors' consultant failed to take into account the numerous, specific

8

recommendations in the Geotechnical Investigation. Record 104. However, the

9

hearings official agreed with the city public works department that a condition

10

of approval was appropriate "to ensure that the PUD will not create any

11

significant risk of slope failure." Jd. The hearings official imposed Condition

12

of Approval 10, requiring that any applications for public improvements or

13

building permits must be accompanied by a site-specific geotechnical analysis

14

from a certified engineer and must adhere to the recommendations in the

15

Geotechnical Investigation and the site-specific analyses.

The hearings official explained that choice by noting that the

16

On appeal to the planning commission, the Neighbors argued in relevant

17

part that the hearings official improperly deferred findings of compliance with

18

applicable criteria, including EC 9 .8320( 6), to a subsequent proceeding that

19

does not provide an opportunity for notice or public participation, contrary to

20

Rhyne v. Multnomah County, 23 Or LUBA 442, 447 (1992). In response to

21

arguments regarding compliance with EC 9.8230(6), to the effect that the

22

Geotechnical Investigation was only a "preliminary" analysis that did not
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1

adequately consider both on-site and off-site impacts, the planning commission

2

modified Condition of Approval 10 to state:

3
4
5
6
7
8
9
10
11
12
13
14
15
16

"A geotechnical analysis from a certified engineer, with specific
recommendations for design and construction standards, shall be
provided with any applications for Privately Engineered Public
Improvements (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure
and residences on individual lots. The development proposed with
each permit shall adhere to the recommended standards for design
and construction as contained in the related preliminary
geotechnical analysis approved for the tentative P UD, as well as
any additional geotechnical analyses required for individual
permits. The geotechnical analyses required for individual permits
shall also address potential off-site impacts."
Record 17.
(Strikethrough text deleted by the planning commission; italicized
text added by the planning commission).

17

Under the second assignment of error, the Neighbors argue that the

18

hearings official and planning commission's findings of compliance with EC

19

9.8320(6) based on the Geotechnical Investigation are not supported by

20

substantial evidence in the record. Relatedly, under the third assignment of

21

error, the Neighbors argue that the planning commission erred in imposing

22

Condition of Approval 10, because the condition represents an impermissible

23

deferral of finding compliance with EC 9.8320(6) to a subsequent building

24

permit approval process that does not provide notice or public participation,

25

contrary to Rhyne, 23 Or LUBA 442.

26

The city's response brief adopts the Dreyers' response to the second

27

assignment of error, but makes no response of its own. The Dreyers argue that
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1

the Neighbors' findings and evidentiary challenges represent a classic battle of

2

the experts, and that the hearings official is entitled to choose which expert

3

testimony to believe, as long as the testimony chosen constitutes substantial

4

evidence. The Dreyers argue that the hearings official adequately explained

5

why she chose to rely on the Geotechnical Investigation. That explanation cited

6

the measures recommended by the Geotechnical Investigation, one of which

7

was for a "case-by-case" professional evaluation of specific building

8

foundations on the steeper lots.

9

As noted above, the Neighbors' expert consultant criticized the

10

Geotechnical Investigation as inadequate or incomplete, in part because it relied

11

upon a cluster of 10 test pits located in the more gently sloped center of the

12

property, encompassing only 20 percent of the property, and did not dig test pits

13

or evaluate soil stability on the steeper slopes, including on or near the two sites

14

identified as showing evidence of landslide activity.

15

Investigation acknowledges that the test pits "represent a very small portion of

16

the site" (Record 4757), but elsewhere states that it assumes that the 10 test pits

17

"are representative of the subsurface conditions throughout the site." Record

18

4754. However, the basis for that assumption is not explained. As noted, the

19

site plan was subsequently revised to eliminate a private road near an identified

20

landslide area, but as the Neighbors point out the revised site plan still proposes

21

a private driveway and residential development in that area. Although the

22

Dreyers' expert later submitted supplemental information, the Dreyers do not
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The Geotechnical

1

cite us to any expert response to criticisms regarding the location or adequacy

2

of the test pits to evaluate conditions over the entire area proposed for

3

development.

4

findings addressing that issue, or explaining why it need not be addressed.

5

However, the planning commission seemed to recognize the incomplete nature

6

of the Geotechnical Investigation in modifying Condition 10.

The hearings official and planning commission adopted no

7

The decision-maker is entitled to choose between conflicting expert

8

testimony, as long as the testimony relied upon constitutes substantial evidence,

9

i.e., evidence a reasonable person would rely upon. Willamette Oaks, LLC v.

10

City of Eugene, 67 Or LUBA 351, aff'd 258 Or App 534, 311 P3d 527 (2013).

11

However, if the expert relied upon fails to respond to a critical issue raised by

12

other expert testimony, there may be no conflicting expert evidence on that

13

particular issue. Depending on the nature of the issue, the failure to rebut or

14

provide any response regarding a critical issue may so undermine the expert

15

testimony relied upon that the testimony as a whole does not constitute

16

evidence a reasonable person would rely upon.

17

In our view, a reasonable decision maker would not have relied upon the

18

Geotechnical Investigation to find compliance with EC 9.8320(6) and EC

19

9.9630(3)(c).

20

expert testimony of the Neighbors' consultant that no reliable conclusions can

21

be drawn regarding potential for slope failure on the site, based on test pits

22

clustered on the least steep portion of the property, encompassing only 20
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We conclude this based in part on the apparently unrebutted

1

percent of the property, and some distance from two identified areas of soil

2

instability on which development is proposed. Our conclusion is also based on

3

the unexplained assumption that the test pit locations are representative of the

4

subsurface conditions on the remainder of the property. Moreover, we agree

5

with the Neighbors that Condition of Approval 10 appears to represent an

6

attempt

7

Geotechnical Investigation. As such, the city erred in specifying that the more

8

detailed and comprehensive geotechnical analyses required by Condition of

9

Approval 10 be reviewed and approved outside of the scope of any public

10

to

overcome

acknowledged

evidentiary

inadequacies

in

the

proceeding on the application. Rhyne, 23 Or LUBA 442.

11

The Neighbors' consultant also criticized the Geotechnical Investigation

12

for failing to address off-site impacts of PUD development. As noted, EC

13

9.9630(3)( c) requires an "adequate review of both on-site and off-site

14

impact[.]"

15

Investigation provides at best conclusory statements regarding off-site impacts.

16

The hearings official and planning commission rejected all challenges to the

17

Geotechnical

18

consideration of off-site impacts. But the findings do not cite to any evidence

19

addressing off-site impacts or explain why the Geotechnical Investigation

20

provides an adequate review of off-site impacts. The apparent lack of evidence

21

on this point may be the reason that the planning commission felt compelled to

22

modify Condition of Approval 10, to require that all public improvement and
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The Neighbors appear to be correct that the Geotechnical

Investigation,

including

criticism

regarding

inadequate

1

building permits include a site-specific geotechnical analysis that addresses,

2

among other things, "potential off-site impacts." A condition of approval that

3

requires that additional or confirming information be submitted at the building

4

permit stage could, in other circumstances, represent a permissible "belt and

5

suspenders" approach to ensuring compliance with an approval criterion, if the

6

local government adopts an adequate fmding, supported by substantial

7

evidence, that the approval criterion is satisfied. In the present case, however,

8

the apparent lack of specific evidence and findings in the present record

9

regarding off-site impacts suggests that the modification to Condition of

10

Approval 10 was intended to overcome evidentiary insufficiencies m

11

determining compliance with EC 9.8320(6) and EC 9.9630(3)(c).

12

For the foregoing reasons, we agree with the Neighbors that remand is

13

required for the city to adopt more adequate fmdings, based on substantial

14

evidence, regarding compliance with EC 9.8320(6) and EC 9.9630(3)(c). If the

15

city cannot determine based on substantial evidence in the record that EC

16

9.8320(6) and EC 9.9630(3)(c) are complied with, and the city chooses to defer

17

that issue to a subsequent proceeding, that subsequent proceeding must provide

18

notice and opportunity for public participation, consistent with Rhyne, 23 Or

19

LUBA 442; see also Gould v. Deschutes County, 216 Or App 150, 171 P3d

20

1017 (2007).
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1

B. Impediment to Emergency Response

2

As noted, EC 9.8320(6) requires a finding that the PUDwill not be "an

3

impediment to emergency response." Access to the PUD is via Capital Drive, a

4

narrow winding street, 18-feet wide, that dead-ends just past the subject

5

property at Hendrickson Park. The Fire Marshal's original comments expressed

6

several concerns, including: (1) the roads leading up to the PUD are narrow and

7

windy, with potential for delayed response times if there are collisions, road

8

construction, downed trees, heavy traffic, etc.; and (2) the need for an

9

emergency vehicle turnaround triggered by the dead-end status of Capital

10

Drive. To improve response times, the Fire Marshal recommended that no

11

parking signs be posted on the streets leading to the area. Subsequently, the

12

city Traffic Engineer issued an order placing no parking signs along the

13

approach route. In addition, the applicants proposed a loop road through the

14

PUD that allows an emergency vehicle turnaround. On February 20, 2018, the

15

Fire Marshal issued an updated comment noting these two improvements, and

16

commenting in relevant part that the no-parking signs provide "improved

17

emergency access and evacuation capabilities along this route." Record 2932.

18

Based on the Fire Marshal's updated comments, the hearings official found that

19

the PUD would not be an impediment to emergency response. 12

12

The hearings official found:
"[T]he Fire Marshal's office comments indicate that the parking
prohibition [on streets] leading to the proposed PUD could
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1

On appeal, the Neighbors argue that the no-parking signs do not

2

completely address the Fire Marshal's larger concerns with the narrow and

3

windy nature of the approach route, and that the Fire Marshal's updated

4

comments, although noting that the no-parking signs improved emergency

5

access, did not retract all of the original concerns with the approach route or

6

positively state that the PUD is not an impediment to emergency response.

7

Accordingly, the Neighbors argue that the hearings official's findings on this

8

point are not supported by substantial evidence.

9

Substantial evidence is evidence that a reasonable person would rely

10

upon to support a finding. Dodd v. Hood River County, 317 Or 172, 179, 855

11

P2d 608 (1993); Younger v. City ofPortland, 305 Or 346, 351-52, 752 P2d 262

12

(1988).

In our view, a reasonable person could conclude from the Fire

alleviate current issues in navigating the existing street system.
The [updated] February 20, 2018 comments do not state that, with
the addition of no-parking signs, the proposed development would
create an impediment. Moreover, to the extent the emergency
response issues relate to the ability of trucks to maneuver and
turnaround, the proposed PUD could improve the existing
situation. By providing a loop road (Cupola Drive) near the end of
Capital Drive, emergency vehicles can more efficiently maneuver
the streets. Eliminating the need to turnaround, the vehicles can
negotiate the existing street system more efficiently.
"Based on the Fire Marshal's updated comments, and with the
addition of a loop street that allows greater maneuverability of
emergency vehicles, the evidence in the record indicates the
proposed PUD will not be an impediment to emergency
response[.]" Record 105.
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1

Marshal's updated comments that the Fire Marshal was not (or no longer)

2

asserting that the PUD was an impediment to emergency response. The original

3

comments requested two specific measures to improve emergency access.

4

After two responsive measures were put in place or proposed, the Fire Marshal

5

issued updated comments noting the two measures and the improved

6

emergency access. The improved comments did not expressly state, one way or

7

another, whether the Fire Marshal believed that the PUD constituted an

8

impediment to emergency response, considering the two measures in place.

9

Nonetheless, a reasonable person could conclude that with the two measures in

10

place, responding to the only two specific requests made by the Fire Marshal,

11

and in the absence of an express statement otherwise, that the Fire Marshal did

12

not claim (or no longer claimed) that the PUD is an impediment to emergency

13

response. Accordingly, the Neighbors have not demonstrated that the hearings

14

official's findings on this issue are unsupported by substantial evidence.

15

C. Adequate Screening

16

EC 9.8320(3) requires a finding that the PUD "will provide adequate

17

screening from surrounding properties including, but not limited to, anticipated

18

building locations, bulk, and height." The hearings official found compliance

19

with EC 9.8320(3), based on:

20

property, which the hearings official found would provide substantial screening;

21

(2) the proposed residential development on the western half of the property

22

would be mostly obscured from view from the adjacent residential area to the
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(1) the proposed open space tracts on the

1

west due to slopes and trees; and (3) a condition of approval requiring any trees

2

in buildable areas that are removed must be replaced at a one-to-one ratio. The

3

hearings official also noted that while lot locations and configuration must be

4

evaluated under EC 9.8320(3), no future buildings must be evaluatedY The

5

hearings official noted that future building construction will be subject to

6

review for compliance with R-1 zone development standards, as part of

7

building permit review, including any bulk or height standards, and that if the

8

applicant proposes to adopt Covenants, Conditions or Restrictions (CC&Rs)

13

The hearings official's decision states, in part:
"The [Neighbors] note that, to the extent the applicant relies upon
future CC&Rs [Covenants, Conditions and Restrictions] to
establish compliance with this (or any other) approval criterion, the
applicant has failed to establish compliance with the criterion.
However, neither EC 9.8320(3) nor any other PUD approval
criterion requires that the PUD include proposed buildings. While
the proposed lot locations and configurations must be evaluated for
compliance with this criterion, future buildings are not subject to
this review, and evaluation for compliance with this criterion does
not include consideration of those future buildings. At the time
residential dwellings are proposed for any of the approved lots,
they must be evaluated for compliance with the R-1 zone
development standards, and the bulk and height must be consistent
with those development standards. To the extent the developer
requests any deviations or modifications to those standards, those
requests would be subject to the city's review process. Thus,
compliance with this criterion does not rely on any specifications
that may be included in future CC&Rs." Record 82-83.
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1

that modify any R-1 developments standards, such modifications must undergo

2

city review and approval.

3

Under the third assignment of error, the Neighbors argued that the

4

hearings official erred in "deferring" a finding of compliance with EC

5

9.8320(3) to a subsequent proceeding that does not provide notice or

6

opportunity for public participation. According to the Neighbors, whether the

7

PUD provides "adequate screening" for purposes of EC 9.8320(3) depends in

8

part on the bulk and height of the particular future dwellings that will be

9

proposed at the building permit stage, and the permissible bulk and height of

10

those dwellings could be subject to future-adopted CC&Rs that could include

11

modified bulk and height standards, modifications that would be reviewed and

12

approved by city staff in a discretionary, but non-public process.

13

We disagree with the Neighbors. The hearings official correctly noted

14

that nothing in EC 9.8320(3) or any other tentative PUD approval requires that

15

the city evaluate any particular dwellings that might be applied for at the future

16

building permit stage.

17

particular buildings, EC 9.8320(3) does not require that in evaluating whether

18

the PUD provides "adequate screening" the city must also evaluate the bulk or

19

height of the actual dwellings that would be proposed at the building permit

20

stage. The Neighbors do not argue that subjecting building permit approvals to

21

R-1 development standards that govern bulk and height represents a "deferral"

22

of any aspect of finding compliance with EC 9.8320(3). Instead, the Neighbors
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Because the PUD application did not propose any

1

speculate that the applicant might in the future request that the city approve

2

CC&Rs that include bulk or height standards that vary from the R -1

3

development standards.

4

"deferral" of findings of compliance with EC 9.8320(3), as any such review

5

proceeding to approve CC&Rs or modification of R-1 development standards

6

would not concern the application of EC 9.8320(3) at all, and the hearings

7

official did not rely (indeed, expressly rejected any reliance) on such a future

8

review proceeding in order to establish compliance with EC 9.8320(3). The

9

Neighbors' arguments on this point do not provide a basis for reversal or

10

That possibility also does not represent a potential

remand.

11

D. Conclusion

12

For the reasons stated above, the Neighbors' second and third

13
14

assignments of error are sustained in part and denied in part.
The city's decision is remanded.
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Attachment C

NOTICE OF OPPORTUNITY TO SUBMIT WRITTEN TESTIMONY TO THE
EUGENE PLANNING COMMISSION - LIMITED ISSUES

The Planning Commission will consider written testimony on the following land use application:
File Name (#):

Capital Hill PUD ( PDT 17- 1)

Location:

Located at the end of Capital Drive

Application:

Tentative Planned Unit Development ( PUD) to create a 34 -lot residential
subdivision with public and private streets and associated infrastructure;
also includes common open space areas, conservation areas, and
unbuildable areas.

Applicant:

Cynthia and Tom Dreyer

Lead City Staff:

Nick Gioello, Associate Planner, ( 541) 682- 5453

This notice is to inform you of an opportunity to submit testimony to the Eugene Planning Commission on a
remand from the Oregon Land Use Board of Appeals of the Planning Commission' s approval of the Capital
Hill Tentative PUD Application ( PDT 17- 1).

Why is the Planning Commission Accepting Additional Testimony?
On June 14, 2018, the Planning Commission approved the Capital Hill Tentative PUD application with
conditions. Both the applicant and neighborhood groups appealed that decision to the Land Use Board of
Appeals ( LUBA).

LUBA determined that the application approved by the Planning Commission did not

comply with the geotechnical requirements of Eugene Code ( EC) Sections 9. 8320( 6) and 9. 9630( 3)( c). LUBA

remanded the decision back to the City to allow the Planning Commission to adopt more adequate findings,
based on substantial evidence, regarding compliance with the geotechnical requirements of EC 9. 8320(6)
and EC 9. 9630( 3)( c).

Limited Issues to be Addressed in Testimony
The Eugene Planning Commission will accept written testimony that addresses the Capital Hill Tentative PUD
application' s compliance with the geotechnical requirements of Eugene Code ( EC) Sections 9. 8320( 6) and
9. 9630( 3)( c).

EC 9. 8320

Tentative Planned Unit Development Approval Criteria- General
6)

The PUD will not be a significant risk to public health and safety, including but not
limited to soil erosion, slope failure, storm water or flood hazard, or an impediment

to emergency response.

EC 9.9630

South Hills Studv Policies.
3) Development Standards —Specific Recommendations
c)

That adequate review of both on- site and off-site impact of any development by a
qualified engineering geologist occur under any of the following conditions:
1.

All formations:

Soil depth of 40 inches or above.

Slopes of 30 percent and above.
2.

Basalt flows:

Soil depth of 40 inches or above.
Slopes of 20 percent to 30 percent.
3.

Eugene Formation:

Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
4.

Basalt flows:

Soil depth of 20 to 40 inches.
Slopes of 30 percent and above.
5.

Eugene Formation:

Soil depth of 20 inches to 40 inches.
Slopes of 30 percent and above.

Timeline for Submitting Testimony
Testimony may be submitted to the Planning Commission only according to the following schedule of three
open -record" periods. The Planning Commission will not hold a public hearing as part of this remand
process

First Open -Record Period

When: Received by -the City by 5: 00 p. m. on June 18, 2019
Who may submit testimony: Anyone
What kind of testimony will be accepted: Written testimony (evidence and argument) that addresses
the Capital Hill Tentative PUD application' s compliance with the geotechnical requirements of EC

9. 8320( 6) and EC 9. 9630( 3)( c). It will be helpful to the Planning Commission if the testimony submitted
during the first open -record period explains how it relates to EC 9. 8320( 6) and/ or EC 9. 9630( 3)( c).
Second Open -Record Period

When: Received by the City between 5: 01 p. m. on June 18, 2019 and 5: 00 p. m. on July 9, 2019
Who may submit testimony: Anyone.

What kind of testimony will be accepted: Written testimony (evidence and argument) that directly
responds to testimony received during the first open -record period. Testimony submitted during the
second open -record period should specifically identify the testimony from the first open record period
to which it responds.

Final Open -Record Period

When: Received by the City between 5: 01 p. m. on July 9, 2019 and 5: 00 p. m. on July 16, 2017
Who may submit testimony: Only the applicant ( including the applicant' s representative)

What kind of testimony will be accepted: Written argument (not evidence) directly responding to
testimony received during the first and second open -record periods.

How to Submit Testimony

Written testimony to the Planning Commission must be submitted through City Planner Nick Gioello,
either via e- mail addressed to NGioello@eugene- or.gov or by mail or hand delivery to Nick Gioello, City
of Eugene Planning Division, 99 West 10th Avenue, Eugene, Oregon 97401 within the time frames
specified above. Please note that failure to provide statements with sufficient specificity to enable the

Planning Commission to respond precludes further appeals based on that testimony.
Appeal Rights

The decision of the Eugene Planning Commission will be final at the local level. Persons who appeared before
the local government orally or in writing may appeal the decision to the Oregon Land Use Board of Appeals
within 21 days of the Planning Commission' s decision. Appeals to the Oregon Land Use Board of Appeals are
governed by ORS 197. 805 to 197. 845 and OAR Chapter 661, Division 10.
For More Information

All documents and evidence submitted on this application, including LUBA' s decision, will be available for
free inspection at the Atrium Building, 99 West 10th Avenue, between 9: 00 a. m. and 4: 00 p. m. Monday
through Friday. Copies may also be obtained at cost. As a courtesy, the City may also post materials at:
https•// pdd eugene- or. ov/ LandUse/ SearchApplicationDocuments? file= PDT- 17- 0001

The Planning Division staff report to the Planning Commission on this appeal will be provided at least 7 days
in advance of the Planning Commission' s deliberation/ action meeting, which is scheduled for August 6,
2019. Copies can be obtained at a reasonable cost. The report will be available for inspection at the

Planning Division or available online at: http:// www, eugene- or.gov/ AgendaCenter/ Planning- Commission- 2
If you have questions, or would like more information, please contact City staff via phone, email or mail:

Attachment D

Attachment D
Summary of testimony received during Open Record
First Open Record Period (Initial)
Closed on June 18, 2019; anyone could submit written testimony (evidence or argument) addressing
the Capital Hill Tentative PUD application' s compliance with the geotechnical requirements of Eugene
Code (EC) sections 9.8320(6) and 9.9630(3)(c). Copies of all testimony submitted during the first open
record period have been provided to the Planning Commission. The testimony submitted during the
first open record period is summarized below:
Table 1: Summary of First Open Record Period Testimony

Submitted

From

Summary of Testimony

5‐22‐19

Susan
Hoffman

Comments regarding remand proceedings.

6‐5‐19

Susan
Hoffman

Request for updating the city website. Submission of the
applicant’s geotechnical report and proposed finding into
the record, obtained through a public records information
request.

6‐6‐19
6‐7‐19

Karuna
Gatton
Susan
Hoffman

6‐11‐19

Kim Toner

6‐12‐19

Susan Ferris

6‐13‐19

Branch
Engineering
(applicant)

6‐13‐19

Betsy Datri

6‐13‐19

David Zupan

Procedural
Objection



Objection
from
Applicant



Comments regarding stormwater runoff and flooding.
Email authorizing 6‐5‐19 email being entered into the
record.
Concerned with the geology and stability of the site, prone
to instability and flow and is unsuitable for excavation and
construction of homes. Claims the applicant’s engineer took
core samples on the flattest and most stable areas of the site
rather than the unstable eastern slope. Claims the samples
were taken in September when soil is most consolidated and
before the rains that cause instability. Applicant gave a
misleading view of the hillside geology. Risk of landslides will
be exacerbated by excavation and construction.
Comments on increased vehicular traffic, cutting down trees
and the need for more affordable housing. Concern that the
area is prone to erosion and water runoff. Concern with the
safety of children crossing 30th Avenue. There is no need for
more expensive housing





Submitted a revised Geotechnical/Geological Investigation
and sample Final Order.
Submitted a news article from the Eugene weekly (dated 6‐
13‐19) titled Landslide Brings Us Down. The article describes
concerns with landslides soil erosion, slope failure, storm‐
water, flood hazard and emergency response.
Commented the proposed Capital Hill PUD would violate EC
9.8320 because it poses a significant risk to health and
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safety. References the “2018 DOGAMI report”.

6‐17‐19

John
O’Connor

6‐18‐19

Bill Blix

6‐18‐19

Diane Bolte‐
Silverman

6‐18‐19

Becky
Dorsey

6‐18‐19

Susan
Hoffman

6‐18‐19

Ocean
Howell

6‐18‐19

James
Langston

6‐18‐19

Jennifer
Mackey

6‐18‐19

Sean
Malone

Comments on the “geo‐stability” of the site, the loss of
mature trees and describes “pathways running
perpendicular to the hillside” devoid of trees and concludes
these could be “slide paths or avalanche trails”.
Comments regarding the site on the FEMA list for landslides,
extreme water runoff problems, fire danger and emergency
response.
Comments on water underground springs in the area
causing unstable land. Tree removal will make the situation
worse. Potential for landslides.
Discusses the risk to health and safety because of high
landslide hazard. Comments on various issues with the
geotechnical report, asserts that the 2019 Branch Report
claims to be a Level 3 Investigation but is not a Level 3 report
because it fails to include “site‐specific geotechnical design
of house foundations, utilities, retaining walls and other
structures, as required to mitigate landslide hazards that are
well‐documented on this slope”.
Concurs with testimony from Gunnar Schlieder (6‐18‐19).
Concerned with the City’s lack of expertise in reviewing
geotechnical plans and should use an expert consultant. Loss
of large mature trees could trigger landslides. Concern that
Condition #10 postpones the decision of soil stability for
each residence to a building permit. Included a recent letter
submitted to the Register Guard and Eugene Weekly
regarding the membership of the Planning Commission
being in violation of State statutes and City codes.
Concern with the loss of trees which will create large
impermeable surfaces, threatening the stability of the
hillside and create a safety hazard for those using the Ribbon
Trail below the hillside.





Opposed to cutting down trees which will result in soil
erosion and slope failure.
Comments regarding the steepness of driveways and soil
stability. Concerns with loss of trees and impacts to
community, ecosystem, noise, visual and air quality. Concern
with impeded emergency response.
Concern with the applicant’s new geotechnical assessment,
that the assessment still avoids areas of actual slope
movement and fails to provide a site‐specific geotechnical
design of any of the facilities for the PUD. Assets that the
applicant’s new geotechnical assessment confirms the
accuracy of GeoScience’s report (Gunnar Schlieder), which
demonstrated large portions of the eastern half of the PUD
have been subject to slope movement. Concern with the
location of level spreaders and amount of water to be
discharged on steep slopes and in a landslide area. States
the off‐site review was conducted by a Geotechnical
Engineer and Professional Engineer, contrary to EC
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6‐18‐19

GeoScience
Inc. –
Gunnar
Schlieder

6‐18‐19

Nathaniel
Teich

6‐18‐19

Roxi Thoren

9.9630(3)(c) which requires a “qualified engineering
geologist”. Concern that the applicant proposes a revision to
condition# 10 to eliminate review of off‐site impacts at time
of building permit. Requests recusal of Commission Edwards
because of prior statements in favor of the development.
Technical review of applicant’s Geotechnical/Geological
Investigation. Provides evidence of slope movements on the
property and evidence of future off‐site impacts. Concern
that of the 9 new test pits on the site, only 3 test pits were
installed in the eastern portion of the site and only one of
those test pits was in an area of known or potential unstable
soil conditions. Concern that applicant’s new study indicates
that topographic features consistent with landslide terrain
exists in the southeast portion of the site. Concern with the
proposed placement of stormwater level spreaders in terrain
of 50% slope and above the Ribbon Trail. Concern that
applicant has not provided “additional ‘substantial evidence’
to support their contention that there are no existing
geotechnical issues in the area downslope of the PUD to the
east”. Concern that the applicant describes observed past
slope movement as over 150 years ago. Concern that the
applicant’s engineering company did not use a qualified
engineering geologist as required by EC 9.9630(3)(c).
Presented evidence that neighbors have had issues
associated with soil movement in this area. Concern that the
applicant’s submitted Geotechnical/Geological Investigation
is missing crucial site‐specific design elements and is not a
Level 3 analysis as required by EC 9.6710(4)(c).
Concern that the application does not meet the code criteria
and will be a significant risk to public health and safety.
Agrees with testimony of Gunnar Schlieder and Rebecca
Dorsey. Concern that the geological conditions on each lot
are unknown and postponed to a stage when individual lot
owners apply for building permits. Concern with narrow
roadway leading into site.
Concern that the “geological and stormwater studies
provided by the developer are grossly inadequate to assess
the on‐site and off‐site impacts of the proposal”. Concern
that the applicant failed to provide adequate evidence that
development on steep unstable soil, the removal of trees,
increased impervious surfaces and increased stormwater
runoff will not contribute to landslides that will impact the
new development and existing off‐site development.



Second Open Record Period (Response)
Closed on July 9, 2019; anyone could submit written testimony (evidence or argument) that directly
responds to testimony received during the first open‐record period. Copies of all testimony submitted
during the second open record period have been provided to the Planning Commission. Testimony
submitted during the second open record period is summarized below:
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Table 2: Summary of Second Open Record Period Testimony

Submitted

From

6‐20‐19

Dennis
Reynolds

7‐4‐19

Robert
Larson

7‐9‐19

Bill Kloos
(applicant)

7‐9‐19
7‐9‐19

Sean
Malone
Sean
Malone

Summary of Testimony

Procedural
Objection

Objection
from
Applicant

The development should not be approved or reduced in size
and scope. Mentions unstable slopes and slides.
Comments on his residence on Floral Drive, discussing
underground water issues affecting his foundation. Concerned
that the proposed development, which is uphill from his
residence will increase water runoff on his property.
Responds to various testimony submitted during the 1st Open
Record Period. Responds that this site can be developed safely
with no adverse on‐site or off‐site impacts. Responds that
many of the building sites have been analyzed. Discusses
neighbor’s testimony regarding impacts from stormwater,
requests Planning Commission to reject stomwater arguments
as outside the scope of the remand. Asserts that GeoScience
(Schlieder) testimony is incorrect regarding stormwater and
that Mr. Schlieder is not a professional Engineer trained in
stormwater. Argues Condition #10 should be amended to
impose only the objective house ‐ or PEPI specific geotechnical
analysis and consistency with the Branch Engineering general
construction recommendations. Responds that on‐site and off‐
site surveys were no conducted only during the dry season.
Responds that the Barn on the site is not indicative of landslide
activity. Lists a number of issues raised in testimony that are
outside the scope of the remand. Responds that Commission
Edwards has no direct conflict of interest and should not recuse
from the proceeding. Responds that he made an error stating
the Geotech was a Level 3 analysis. The site is an acknowledged
Goal 5 Inventory and is explicitly
exempt from the provisions of EC 9.6710, a Level 3 study is not
required. Challenges the GeoScience report and questions the
credibility of the report. Challenges the testimony of Rebecca
Dorsey due to lack of evidence regarding her credentials and
cannot be considered an expert witness.
Submits the applicants sample version of the Final Order from
6‐13‐19 and adding page numbers to each page.
Submits alternate sample Final Order.

7‐9‐19

Sean
Malone

Responds to applicant’s 6‐18‐19 submittal sample Final Order
with suggested word and paragraph replacements.

7‐9‐19

Richard
Pastor

In support of GeoScience 6‐18‐19 report. Claims to be a
professional hydrologist and has observed slope instability and
movement, surface water runoff and subsurface flows, and soil
erosion in the area near this development.
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7‐9‐19

Daniel
Steinhart

Concern for possible landslides.

Final Open Record Period (Final Argument)
Closed on July 16, 2019; only the applicant could submit written argument (not evidence) that directly
responded to testimony received during the first and second open‐record periods. In the final open
record period, the applicant submitted a final argument, dated July 15, 2019. A copy of the applicant’s
final argument has been provided to the Planning Commission and is included as attachment E.
Objections to Testimony
As described in the public notice sent to neighbors and interested parties (see attachment C), the City
re‐opened the record on remand to accept written testimony addressing the Capital Hill Tentative PUD
application’s compliance with the geotechnical requirements of EC 9.8320(6) and EC 9.9630(3)(c).
The applicant has described portions of testimony that the applicant believes should be considered for
exclusion from the record. The Planning Commission has the authority to decide to exclude any or all
the testimony identified by the applicant and may also decide to exclude any other portions of
testimony it deems outside the scope of remand.
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Attachment E

Memorandum
Date:

July 29, 2019

To:

Nick Gioello

From:

Eric Favreau, PE

Subject:

PDT 17-1 Capital Hill PUD – LUBA Remand Geotechnical Concerns

The purpose of this memo is to provide a response to LUBA’s decision remanding the City’s local approval
of a tentative planned unit development (PUD) application for Capital Hill PUD (PDT 17-1), ___ Or LUBA
___ (LUBA Nos. 2018-074 and 080, November 20, 2018). LUBA remanded the Planning Commission’s
approval of the tentative PUD application to allow the Planning Commission to adopt more adequate
findings based on substantial evidence, regarding compliance with EC 9.8320(6) and EC 9.9630(3)(c).1 EC
9.8320(6) and the South Hills Study recommendations codified in EC 9.9630(3)(c) address geotechnical
requirements related to public health and safety and on-site and off-site impacts, respectively. After LUBA
remanded the Planning Commission’s decision, the record was reopened and both the applicant and
opponents of the proposed development submitted additional information and materials which are
summarized below.
It should be noted that Public Works does not review technical engineering reports for technical accuracy,
but rather for compliance with the applicable approval criteria set forth in Eugene Code. Per ORS 820020-0025(2), a registered professional engineer is only able to express a professional opinion on
technical subjects only when that opinion is founded upon adequate knowledge of the facts and the
registrant is competent in the subject matter. Public Works relies on licensed professionals to provide
technical analysis and necessary recommendations in order to ensure the safety, health and welfare of the
public, as is required per ORS 820-020-0015(1). These referral comments do not express an opinion on
the technical accuracy of the geotechnical reports. Instead, these referral comments focus on compliance
with EC 9.8320(6) and applicable geotechnical recommendations from the South Hills Study.
EC 9.8320(6) requires that:
The PUD will not be a significant risk to public health and safety, including but not limited to soil
erosion, slope failure, stormwater or flood hazard, or an impediment to emergency response.
The South Hills Study’s specific recommendations for development standards related to review of on-site
and off-site impact of the development require the following:

Although LUBA’s remand references EC 9.9630, that code section does not apply directly to this tentative
PUD application. EC 9.9630 only applies to applications for subdivisions, partitions and site review. See
EC 9.9500. However, the policies of the South Hills Study (an adopted refinement plan) that are codified
in EC 9.9630 are directly applicable to the tentative PUD application through EC 9.8320(2) (“The PUD is
consistent with applicable adopted refinement plan policies.”). These referral comments will therefore
refer to the applicable South Hills Study policies rather than to EC 9.9630.
1
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That adequate review of both on-site and off-site impact of any development by a qualified
engineering geologist occur under any of the following conditions:
1.
All formations:
Soil depth of 40 inches and above.
Slopes of 30 percent and above.
2.
Basalt flows:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
3.
Eugene Formation:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
4.
Basalt flows:
Soil depth of 20 to 40 inches.
Slopes of 30 percent and above.
5.
Eugene Formation:
Soil depth of 20 inches to 40 inches.
Slopes of 30 percent and above.
Issues Identified by LUBA
1. Test Pit Distribution.
LUBA declared that a reasonable decision maker would not have relied on the geotechnical investigation
submitted by the applicant during the initial review by the City. LUBA reached this conclusion based in
part on the “apparently unrebutted expert testimony of the Neighbors’ consultant that no reliable
conclusions can be drawn regarding potential for slope failure on the site, based on test pits clustered on
the least steep portion of the property, encompassing only 20 percent of the property, and some distance
from two identified areas of soil instability on which development is proposed. [LUBA’s] conclusion [was]
also based on the unexplained assumption that the [original ten] test pit locations are representative of
the subsurface conditions of the remainder of the property.” ___ Or LUBA ___, (LUBA No. 2018-074 and
080, November 20, 2018). In response, on March 22, 2019, the applicant excavated nine additional test
pits on the site. In their May 14, 2019 supplemental report the applicant states that “[t]he distribution of
the test pits meets the criteria in ‘Exhibit A minimum requirements for Number and Spacing of Pits and
Borings for Sampling Soils and Rock.”
As shown in Exhibit A of Administrative Order No. 58-02-25-F:
Maximum distance between borings, feet
Horizontal stratification of soil or rock.
Project
Uniform
Average
Non-Uniform
Land Divisions,
development site
4 or more acres

500

200

100

Minimum number
of borings
Minimum 8 per
site with 3 per soil
unit

According to the USDA Web Soil Survey there are two types of soils located on the site, 108C (Philomath
cobbly silty clay, 3 to 12 percent slopes) and 125F (Steiwer loam, 20 to 50 percent slopes). As shown in the
applicant’s most recent geotechnical report, the applicant has excavated 19 test pits throughout the site.
While none of these test pits include soil type 125F, staff notes that the portions of the site that include a
different soil type will be entirely located within a preservation area and therefore not be directly affected
by the proposed PUD.
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Staff notes that Administrative Order No. 58-02-25-F sets out specific requirements for geotechnical
evaluations subject to compliance with EC 9.6710; however, those standards are not directly applicable in
the case of Capital Hill PUD due to its inclusion on the City’s Goal 5 inventory - see EC 9.6710(3)(f)
(activities on land included in the City’s acknowledged Goal 5 inventory are exempt from the
requirements of EC 9.6710). Nonetheless, staff believes Administrative Order No. 58-02-25-F provides a
useful guide to the requirements for geotechnical evaluations, and specifically the adequacy of test pit
locations, and provides helpful context regarding the question of whether the applicant’s geotechnical
evaluation can be relied upon to determine the potential for slope failure on the site and the application’s
consistency with EC 9.8320(6) and the applicable geotechnical recommendations from the South Hills
Study. It appears to Staff that the placement and quantity of the test pits (including the nine new test pits)
meet the minimum requirements in Administrative Order No. 58-02-25-F for number and spacing of test
pits.
Opponents claim that the additional soil test pits that Branch Engineering excavated on the site in
response to the remand are not well-represented in areas most likely to contain “known or potential
unstable soil conditions” and only represent between one-quarter and one-third of the PUD property.
Despite opponents’ claims, it appears to Public Works Staff that with the addition of the nine new test pits,
a total of nineteen test pits were excavated by the applicant and are generally representative of the
subsurface conditions of the property. In addition, it appears to Public Works Staff that the portions of
the site that are most susceptible to landslides either do include representative test pits or will be
protected by a proposed preservation area which does not allow for construction of private
improvements.
2. Adequate review of on-site and off-site impact of the development.
As noted above, the South Hills Study’s specific recommendations for development standards related to
review of on-site and off-site impact of the development require the following:
That adequate review of both on-site and off-site impact of any development by a qualified
engineering geologist occur under any of the following conditions:
1.
All formations:
Soil depth of 40 inches and above.
Slopes of 30 percent and above.
2.
Basalt flows:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
3.
Eugene Formation:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
4.
Basalt flows:
Soil depth of 20 to 40 inches.
Slopes of 30 percent and above.
5.
Eugene Formation:
Soil depth of 20 inches to 40 inches.
Slopes of 30 percent and above.
LUBA determined that the initial geotechnical investigation provided by the applicant provided, at best,
conclusory statements regarding off-site impacts. LUBA noted that the apparent lack of evidence related
to off-site impacts may have been the reason that the Planning Commission modified Condition of
Approval 10 to require site-specific geotechnical analyses that address off-site impacts.
The applicant has submitted the following Geotechnical reports, which have been signed and stamped by
Ronald J. Derrick, P.E., G.E. and Gary Sandstorm C.E.G.:
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•
•
•
•
•

Geotechnical/Geologic Investigation dated February 6, 2017.
Geotechnical Investigation Addendum dated May 30, 2017.
Geotechnical/Geological Investigation Rebuttal dated March 7, 2018.
Geoscience Inc. Addendum Rebuttal dated March 28, 2018.
Geotechnical/Geologic Investigation RE: LUBA Remand dated May 14, 2019.

In response to LUBA’s remand, Branch Engineering submitted a supplemental geotechnical/geologic
report entitled: “Geotechnical/Geologic Investigation RE: LUBA Remand” which was signed and stamped
by Ronald J. Derrick, P.E., G.E. and Gary Sandstorm C.E.G. and dated May 14, 2019.
In the May 14, 2019 supplemental report, the applicant states that the nine additional test pits confirm
the recommendations contained within the applicant’s February 6, 2017 Geotechnical/Geological
Investigation and adds the following recommendations:
1. Control the input of water onto slopes within the moderate and deep landslide susceptibility
zones and on existing deep landslide.
2. Avoid adding material (weight) to the tops of susceptible slopes or, conversely;
3. Avoid removing materials from the bottoms of slopes (excavation or grading)
As discussed in the May 14, 2019 supplemental report the proposed development will follow
recommendation #1 (control the input of water onto slopes within the moderate and deep landslide
susceptibility zones and on existing deep landslide) by installing several detention systems to restrict the
peak flow rate of the post-development conditions to a rate equal to or less than pre-development
conditions (discussed further in previous Public Works Referral comments dated February 28, 2018).
Once the runoff from the impervious surfaces has been detained via the detention systems, the runoff will
then be piped to a level spreader system located near the east boundary line of the proposed PUD. While
several opponents have raised concerns related to this stormwater system, staff notes that this proposal
(in conjunction with Conditions of Approval 8 and 9) satisfies EC 9.6791-9.6797 and will mimic the
existing conditions on the development site. A stormwater system that mimics existing conditions should
not result in any additional geologic risk to the surrounding area.
As further discussed in the May 14, 2019 supplemental report, the proposed development will follow
recommendation #2 (avoid adding material (weight) to the tops of susceptible slopes) by designing the
proposed private street (Cupola Drive) to minimize the amount of fill to be placed on the top of
susceptible slopes and to be located within areas of cut. Staff notes that the majority of the proposed
private street is located within areas of cut and is therefore minimizing the amount of fill being placed on
the top of slopes. The placement of the private street in conjunction with the original recommendations
located at Sections 5.1 and 5.3, Appendix B to the applicant’s February 6, 2017 Geotechnical Report, and
the recommendations located at Paragraph 5, Page 11 of the May 14, 2019 supplemental Geotechnical
Report will ensure that materials that are susceptible to sliding are not left in places of fill.
After reviewing the applicant’s site plans it is clear that there is no proposed excavation or grading taking
place at the bottom of slopes. The site plan therefore implements recommendation #3 from the May 14
supplemental report (avoid removing materials from the bottoms of slopes (excavation or grading)).
While the applicant’s site plan does show installation of two storm water pipes and two level-spreaders,
the proposed stormwater system is not located at the bottom of a slope, as the current bottom of the
slope is located roughly 750 feet east of the eastern boundary line of the proposed PUD.
Based on a review of the applicant’s previous geologic investigations, the applicant’s May 14, 2019
supplemental report and the applicant’s proposed site plan, it appears that the applicant has considered
on-site and off-site impacts of the proposed development and will implement recommendations intended
to minimize those impacts.
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3. Condition of Approval #10.
Public Works reviewed the applicant’s updated geotechnical analysis for compliance with EC 9.8320(6)
and the South Hills Study’s specific recommendations for development standards related to review of onsite and off-site impact of the development and staff believes that the applicant adequately addressed and
met the criteria through its analysis and professional recommendations. However, based on the
understanding that this area is geologically-sensitive, Public Works staff recommends revising Condition
of Approval 10 back to its original phrasing:
A geotechnical analysis from a certified engineer, with specific recommendations for design and
construction standards, shall be provided with any applications for Privately Engineered Public
Improvement (PEPI) permits, as well as building permits and site development permits for the initial
construction of infrastructure, and residences on individual lots. The development proposed with
each permit shall adhere to the recommended standards for design and construction as contained in
the related geotechnical analysis.
Current industry practice is for a site-specific geotechnical report to be provided as a part of obtaining a
building permit, Public Works believes that this condition of approval will provide a more comprehensive
and site-specific analysis for each phase of the project when subsurface soil conditions are exposed in
their entirety and a comprehensive soil assessment can be performed. Site-specific geotechnical reports
are important to ensure that the road or house that will be built is constructed in a way that is
appropriate to the conditions and will continue to function well long-term. For example, a site-specific
geotechnical analysis may recommend that a house built on a steeper slope include piers or a deeper
foundation. If the Planning Commission determines that the PUD itself complies with EC 9.8320(6) and
the South Hills Study’s specific recommendations for development standards related to review of on-site
and off-site impacts, Condition of Approval 10, as proposed by Public Works staff, will act as belt and
suspenders to ensure that the individual public improvements and home sites are constructed in a way
that is geotechnically sound and that complies with the geotechnical analysis for the entire PUD.
Additional Concerns
Additional concerns submitted by interested parties include:
• Additional evidence of active slope movements
• Proposed stormwater system contributing to soil instability
• Removal of existing trees will create geological hazard
• Applicant’s site reconnaissance methods
• The applicant’s geotechnical report does not meet the criteria of a Level 3 Geotechnical Analysis
Active Slope Movements
Concerns have been raised by opponents of the Capital Hill PUD development claiming that landslides are
still present on the steep eastern slopes of the PUD property. These claims stem from visual observations
as well as testimony from neighbors who live downhill of the site along Floral Hill Drive. Several of these
residents claim to experience flooding as well as foundational/structural issues stemming from active soil
movement.
The applicant has acknowledged landslides in this area but believes that the slide activity is not currently
active. The applicant has acknowledged that a portion of this development is located within an area that
maps created by the Oregon Department of Geology and Mineral Industries (DOGAMI) show as having a
high likelihood of landslide activity; however, the applicant has also made several recommendations
intended to mitigate the risk of contributing to landslide activity. These recommendations are outlined in
the applicant’s February 6, 2017 and May 14, 2019 reports. Recommendations include general site
construction practices to reduce risk on a global level and additional site-specific analysis in order to
reduce risk on an individual level. It has also been noted by the applicant that there are large portions of
the South Hills that have been developed with neighborhoods and are located within mapped landslide
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areas. Historical landslide areas and areas with high landslide likelihood do not preclude the ability to
develop as long as the applicant can show that the proposed development complies with applicable Code
requirements, including (in this case) EC 9.8320(6) and the South Hills Study’s specific recommendations
for development standards related to review of on-site and off-site impacts.
Stormwater System
As outlined earlier, the proposed stormwater system has been brought up as a concern by opponents of
this project. Claims have been made that the stormwater system proposed by the applicant will increase
the susceptibility to landslide activity. The applicant has argued and demonstrated through calculations
that the post-development peak runoff rate will actually be less than the pre-development rate as a result
of this development. The applicant has demonstrated that the proposed stormwater system complies
with the City of Eugene stormwater criteria (EC 9.6791 through 9.6797) and does not increase the
susceptibility to landslide activity.
Removal of Existing Trees
Opponents of this development have claimed that the removal of established vegetation will decrease soil
stability and will potentially increase the likelihood of a landslide. However, the applicant has
demonstrated that removal of trees will only happen in areas of development, which are largely proposed
within the flattest areas of the site. No trees are proposed to be removed within the conservation area
along the east side of the site, which are the areas that have the highest landslide susceptibility. The
applicant has concluded that the proposed tree removal will not increase the likelihood of a landslide.
Site Reconnaissance
The applicant has received criticism about the reconnaissance methods used to obtain observations and
field geological data. Specifically, Mr. Schlieder cites EC 9.9630(3)(c)2 as grounds for criticism, as the
applicant’s off-site field reconnaissance was conducted by a licensed Geotechnical Engineer and
Professional Engineer. The South Hills Study requires an “…adequate review of both on-site and off-site
impact of any development by a qualified engineering geologist…”. Mr. Schlieder concludes that since the
applicant’s licensed geologist was not in the field to conduct off-site work and reconnaissance, that the
applicant has not met the requirements of the South Hills Study. Public Works disagrees with this
conclusion. The applicant’s engineering geologist, who has signed and stamped the applicant’s report,
reviewed the off-site observations and has made recommendations accordingly. Therefore, it is Staff’s
opinion that this criterion has been satisfied.
Level 3 Geotechnical Analysis
Opponents of this development have stated that the geotechnical report provided by the applicant does
not meet the requirements of a Level 3 analysis. In the applicant’s most recent geotechnical report they
state that their Geotechnical Investigation is considered to be a Level 3 investigation. Staff notes that this
argument is a moot point because a Level 3 analysis is not required for this application. EC9.6710(3)(f)
states:
“The following activities are exempt from the requirements of this section:”
“(f) Activities on land included on the city’s acknowledged Goal 5 Inventory”
As shown on the City’s acknowledged Goal 5 Inventory maps, this property is included in that inventory
and is therefore exempt from EC9.6710 Geological and Geotechnical Analysis (including the requirement
for a Level 3 – or indeed any Level analysis). While the geotechnical analysis levels (levels 1,2 and 3) can
provide an outline for how to conduct a geotechnical analysis, however staff cannot require that a certain
level of geotechnical analysis be required. Nonetheless, staff believes that the geotechnical analysis levels
As noted above, EC 9.9630 does not apply directly to this application. However, the requirements of EC 9.9630 are
identical to the South Hills Study’s specific recommendations for development standards related to review of on-site
and off-site impacts, which are directly applicable to this tentative PUD application through EC 9.8320(2) (“The PUD
is consistent with applicable adopted refinement plan policies.”).
2
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provide helpful context around the question of whether the applicant’s geotechnical evaluation can be
relied upon to determine consistency with EC 9.8320(6) and the applicable geotechnical
recommendations from the South Hills Study. As discussed below, staff has determined that the
supplemental materials submitted by the applicant adequately reviewed on-site and off-site impacts
caused by the proposed PUD.
Conclusion
Opponents of this development have commissioned a licensed geologist, who has signed and stamped his
geologic report. The applicant’s team contains both a licensed geologist and a licensed geotechnical
engineer, both of whom have signed and stamped the applicant’s geotechnical reports. It is important to
note that the opponents and applicant both recognize that this is a site with geotechnical concerns, as this
development site is located within or near areas of high landslide likelihood. A geologic risk currently
exists with or without the further development of this site. The applicant has assessed the condition of the
site and has made professional recommendations to mitigate the risk to public health and safety from a
geotechnical perspective as a result of this development. In the opinion of Public Works staff, the
applicant has provided sufficient evidence to show compliance with EC 9.8320(6) and the South Hills
Study’s specific recommendations for development standards related to review of on-site and off-site
impacts.
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Attachment F

FINAL ORDER OF THE EUGENE PLANNING COMMISSION
ON REMAND FROM THE OREGON LAND USE BOARD OF APPEALS:
CAPITAL HILL PUD (PDT 17-1)
______________________________________________________________________________
I.

INTRODUCTION

This final order concerns a remand by the Oregon Land Use Board of Appeals of the Eugene
Planning Commission’s decision approving the tentative planned unit development (PUD)
application for the proposed Capital Hill PUD (PDT 17‐1).
The subject property is 13.63 acres in size and is developed with multiple residences and
accessory buildings. Located south of Hendricks Park, at the end of Capital Drive, the entire
property is zoned R‐1 Low Density Residential, and a portion has the /PD Planned Unit
Development Overlay. The applicants, Cynthia and Thomas Dreyer, filed an application for a
tentative PUD to create a 34‐lot residential subdivision.
The Eugene Hearings Official held the initial public hearing on the tentative PUD application on
March 7, 2018. Following the hearing and open record period for additional testimony, on April
20, 2018, the Hearings Official approved the tentative PUD application with 20 conditions of
approval.
On May 7, 2018, both the applicant and the Joint Response Committee of the Fairmount
Neighbors Association and Laurel Hill Valley Citizens (Joint Response Committee) timely filed
appeals of the Hearings Official’s decision. On May 9, 2018, the City mailed written notice of the
appeals. The Planning Commission held a public hearing on the appeals on May 22, 2018.
The Planning Commission deliberated on the appeal issues at its meetings on June 4, 7, and 12,
2018, and reached its final decision on June 14, 2018. The Planning Commission affirmed the
Hearings Official’s approval of the tentative PUD, with additional findings and conditions as well
as modifications to certain conditions of approval imposed by the Hearings Official. Specifically
related to this remand, the Planning Commission modified Condition of Approval #10 to require
that additional geotechnical analyses required for building and infrastructure permits address
potential off‐site impacts.
Both the applicant and the Joint Response Committee timely appealed the Planning
Commission’s decision to the Oregon Land Use Board of Appeals (LUBA). LUBA affirmed the
majority of the Planning Commission’s decision, but ultimately remanded to allow the Planning
Commission to adopt more adequate findings based on substantial evidence, regarding
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compliance with EC 9.8320(6) and EC 9.9630(3)(c).1 LUBA found that a reasonable decision
maker would not have relied upon the applicant’s Geotechnical Investigation to find
compliance with EC 9.8320(6) and the South Hills Study’s specific recommendations for
development standards related to review of on‐site and off‐site impact of the development.
LUBA’s conclusion was based in part on the apparently unrebutted expert testimony of the
Joint Response Committee’s consultant that no reliable conclusions could be drawn regarding
potential for slope failure on the site, because the applicant’s test pits were clustered on the
least steep portion of the property, encompassed only 20 percent of the property, and were
located some distance from two identified areas of soil instability on which development is
proposed. LUBA’s conclusion was also based on the unexplained assumption that the test pit
locations are representative of the subsurface conditions on the remainder of the property.
LUBA also explained that Condition of Approval #10, as modified by the Planning Commission
appeared to represent an attempt to overcome evidentiary inadequacies in the applicant’s
Geotechnical Investigation. LUBA noted that the Planning Commission’s findings did not cite to
any evidence addressing off‐site impacts or explain why the Geotechnical Investigation provides
an adequate review of off‐site impacts as required by the South Hills Study. LUBA speculated
that this lack of evidence may be the reason why the Planning Commission felt compelled to
modify Condition of Approval #10, to overcome evidentiary insufficiencies in determining
compliance with EC 9.8320(6) and the applicable South Hills Study policy.
The applicant appealed LUBA’s decision to the Court of Appeals, and on February 27, 2019 the
Court of Appeals affirmed LUBA’s decision without opinion. On May 7, 2019, the applicant
requested that the City begin to process the remand.
On May 19, 2019, Planning staff mailed a “Notice of Opportunity to Submit Written Testimony
to the Eugene Planning Commission – Limited Issues” to the applicant and interested parties.
The notice provided that the Planning Commission would accept “written testimony that
addresses the Capital Hill Tentative PUD application’s compliance with the geotechnical
requirements of Eugene Code (EC) sections 9.8320(6) and 9.9630(3)(c).” The City intentionally
limited the scope of permissible new testimony to testimony that is relevant to the scope of
issues set out in LUBA’s remand. The Planning Commission did not hold a hearing on remand.
The Planning Commission held deliberations on the remand on August 6 and 13, 2019.

1

Although LUBA’s remand references EC 9.9630, that code section does not apply directly to this
tentative PUD application. EC 9.9630 only applies to applications for subdivisions, partitions and site
review. See EC 9.9500. However, the policies of the South Hills Study that are codified in EC 9.9630 are
directly applicable to the tentative PUD application through EC 9.8320(2) (“The PUD is consistent with
applicable adopted refinement plan policies.”), so the application must comply with the same
substantive approval criteria included in EC 9.9630(3). This Final Order will therefore refer to the
applicable South Hills Study policy rather than to EC 9.9630.
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II.

RECORD BEFORE THE PLANNING COMMISSION

The record before the Planning Commission consists of all the items that were placed before,
and not rejected by, the Planning Commission prior to its final decision on this remand. The
record for this decision includes both the record for the Planning Commission’s initial decision
on this application as well as the testimony submitted during the open record period on
remand. The record for this application was physically placed before the Planning Commission
during deliberations and was also provided electronically to each of the commissioners. The
Planning Commission’s decision on remand is based upon consideration of all relevant evidence
and argument within the record.
III.

PROCEDURAL ISSUES

Bias/Ex Parte Contacts
[TBD]
Rejection of Testimony
At the Planning Commission meeting held on August 6, 2019, the Planning Commission rejected
the following testimony:
[HOLD UNTIL PLANNING COMMISSION MAKES DECISIONS ON WHETHER TO REJECT TESTIMONY
ON AUGUST 6]
The Planning Commission limited its consideration of the issues on remand to the remand
issues identified by LUBA the Final Opinion and Order, dated November 20, 2018, for LUBA Nos.
2018‐074 and 2018‐080.
IV.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After consideration of the applicable law and all argument and evidence in the record, the
Planning Commission readopts its Final Order dated June 14, 2018, as amended and
supplemented below. Specifically, the Planning Commission finds that the subject application
complies with EC 9.8320(6) and the South Hills Study’s specific recommendations for
development standards related to review of on‐site and off‐site impact of the development. In
the event of any conflict between this Final Order and the initial Planning Commission decision
on this application or the Hearings Official’s decision on this application, this Final Order shall
prevail. The Planning Commission’s June 14, 2018, decision is adopted by reference and
included as Attachment A. The Hearings Official’s decision is adopted by reference and included
as Attachment B.
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Applicable Approval Criteria on Remand
LUBA’s remand focused on two approval criteria: EC 9.8320(6) and the specific
recommendations from the South Hills Study for development standards related to review of
on‐site and off‐site impact of the development.2
EC 9.8320(6) provides:
The PUD will not be a significant risk to public health and safety, including but not
limited to soil erosion, slope failure, stormwater or flood hazard, or an impediment to
emergency response.
EC 9.8320(2) requires that the PUD be consistent with applicable adopted refinement plan
policies. The Planning Commission has previously determined that the South Hills Study is an
adopted refinement plan applicable to the subject property.
The South Hills Study’s specific recommendations for development standards related to review
of on‐site and off‐site impact of the development require the following:
That adequate review of both on‐site and off‐site impact of any development by a
qualified engineering geologist occur under any of the following conditions:
1.

2.

3.

4.

5.

All formations:
Soil depth of 40 inches and above.
Slopes of 30 percent and above.
Basalt flows:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
Eugene Formation:
Soil depth of 40 inches and above.
Slopes of 20 percent to 30 percent.
Basalt flows:
Soil depth of 20 to 40 inches.
Slopes of 30 percent and above.
Eugene Formation:
Soil depth of 20 inches to 40 inches.
Slopes of 30 percent and above.

2

As noted above, LUBA’s remand refers to EC 9.9630(3)(c) rather than the South Hills Study. EC 9.9630
does not apply directly to this tentative PUD application. EC 9.9630 only applies to applications for
subdivisions, partitions and site review. See EC 9.9500. However, the specific recommendations from
the South Hills Study for development standards related to on‐site and off‐site impact of development
that are directly applicable to this application are identical to EC 9.9360(3)(c) – the code section LUBA
referenced in the remand.
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Remand Issue #1: Significant Risk to Public Health and Safety and On‐Site Impacts
LUBA’s Final Opinion and Order
Regarding the issues of on‐site impacts of the proposed development and significant risk to
public health and safety from slope failure and soil erosion, LUBA explained:
In our view, a reasonable decision maker would not have relied upon the
[applicant’s] Geotechnical Investigation to find compliance with EC 9.8320(6) and
EC 9.9630(3)(c). We conclude this based in part on the apparently unrebutted
expert testimony of the Neighbors' consultant that no reliable conclusions can
be drawn regarding potential for slope failure on the site, based on test pits
clustered on the least steep portion of the property, encompassing only 20
percent of the property, and some distance from two identified areas of soil
instability on which development is proposed. Our conclusion is also based on
the unexplained assumption that the test pit locations are representative of the
subsurface conditions on the remainder of the property.
LUBA Final Opinion and Order dated November 20, 2018, LUBA Nos. 2018‐074 and
2018‐080, slip op at 38‐39.
Planning Commission’s Determination
The applicant has submitted the following Geotechnical reports, which have been signed and
stamped by Ronald J. Derrick, P.E., G.E. and Gary Sandstorm C.E.G.:
 Geotechnical/Geologic Investigation dated February 6, 2017.
 Geotechnical Investigation Addendum dated May 30, 2017.
 Geotechnical/Geological Investigation Rebuttal dated March 7, 2018.
 Geoscience Inc. Addendum Rebuttal dated March 28, 2018.
 Geotechnical/Geologic Investigation RE: LUBA Remand dated May 14, 2019.
In response to LUBA’s remand, the applicant submitted a supplemental geotechnical/geologic
report entitled: “Geotechnical/Geologic Investigation RE: LUBA Remand” which was signed and
stamped by Ronald J. Derrick, P.E., G.E. and Gary Sandstorm C.E.G. and dated May 14, 2019.
In response to LUBA’s comments on remand, on March 22, 2019, the applicant excavated nine
additional test pits on the site. The applicant then submitted a supplemental Geotechnical
Investigation dated May 14, 2019. In that supplemental report the applicant states that the
“test pits were not arranged in a manner to maximize a certain percentage of the site area, but
rather in accordance with engineering practices and the City of Eugene Standards for Geological
and Geotechnical Analysis.” The City’s Standards for Geological and Geotechnical Analysis are
adopted in Administrative Order No. 58‐02‐25‐F. The Planning Commission recognizes that the
standards of Administrative Order No. 58‐02‐25‐F are not directly applicable to this tentative
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PUD application.3
Nevertheless, the Planning Commission finds that Administrative Order No. 58‐02‐25‐F provides
a useful guide to the requirements for geotechnical evaluations, and specifically the adequacy
of test pit locations, and provides helpful context regarding the question of whether the
applicant’s geotechnical evaluation can be relied upon to determine the application’s
consistency with EC 9.8320(6) and the applicable geotechnical recommendations from the
South Hills Study. City Public Works staff has opined that the placement and quantity of the
applicant’s test pits (including the nine new test pits) meet the minimum requirements in
Administrative Order No. 58‐02‐25‐F for number and spacing of test pits. The Planning
Commission therefore finds that the applicant has provided the City with substantial evidence
that the location of the test pits adequately identify the geologic features of the site.
Opponents argue that the additional soil test pits that Branch Engineering excavated on the site
in response to the remand are not well‐represented in areas most likely to contain “known or
potential unstable soil conditions” and only represent between one‐quarter and one‐third of
the PUD property. The Planning Commission has reviewed the geotechnical investigations
submitted by the applicant and the referral comments submitted by City Public Works Staff and
finds that there is substantial evidence in the record to show that the nineteen test pits
excavated by the applicant are generally representative of the subsurface conditions on the
subject property. In addition, the Planning Commission finds that the materials submitted by
the applicant and the referral comments from Public Works staff indicate that the portions of
the site that are most susceptible to landslides either include representative test pits or will be
protected by a proposed preservation area which does not allow for construction of private
improvements.
The applicant’s May 14, 2019 Geotechnical Investigation identifies an area of previous slide
activity on the northeastern portion of the site as well as possible past landslide activity in the
southeast portion of the site. However, the applicant’s experts did not observe any signs of
recent or active landslide activity. The applicant’s May 14, 2019 Geotechnical Investigation
concludes that “[n]ew landslide activity is not expected, provided that primary landslide triggers
are mitigated during the site development. These triggers are: removing material from the
base of a slope or toe, adding surcharge loads to the top of a slope, and increasing water
infiltration into existing landslide mass.” The applicant’s May 14, 2019 Geotechnical
Investigation reiterates the recommendations in the applicant’s February 6, 2017, Geotechnical
Investigation and includes the following additional recommendations:
1. Control the input of water onto slopes within the moderate and deep landslide
susceptibility zones and on existing deep landslides
2. Avoid adding material (weight) to the tops of susceptible slopes or, conversely
3. Avoid removing material from the bottoms of slopes (excavation or grading)
3

Administrative Order No. 58‐02‐25‐F sets out specific requirements for geotechnical evaluations
subject to compliance with EC 9.6710. Those standards are not directly applicable in the case of Capital
Hill PUD due to its inclusion on the City’s Goal 5 inventory ‐ see EC 9.6710(3)(f) (activities on land
included in the City’s acknowledged Goal 5 inventory are exempt from the requirements of EC 9.6710).
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As discussed in the applicant’s May 14, 2019 supplemental report and the Public Works referral
comments dated July 29, 2019, the Planning Commission finds that the proposed development
will follow recommendation #1 (control the input of water onto slopes within the moderate
and deep landslide susceptibility zones and on existing deep landslide) by installing several
detention systems to restrict the peak flow rate of the post‐development conditions to a rate
equal to or less than pre‐development conditions (discussed further in previous Public Works
Referral comments dated February 28, 2018). Once the runoff from the impervious surfaces has
been detained via the detention systems, the runoff will be piped to a level spreader system
located near the east boundary line of the proposed PUD. While several opponents have raised
concerns related to this stormwater system, the Planning Commission finds that this proposal
(in conjunction with Conditions of Approval 8 and 9) will mimic the existing conditions on the
development site related to stormwater. The Planning Commission finds that a stormwater
system that mimics existing site conditions should not result in any additional geologic risk to
the surrounding area.
As further discussed in the applicant’s May 14, 2019 supplemental report and the Public Works
referral comments dated July 29, 2019, the proposed development will follow recommendation
#2 (avoid adding material (weight) to the tops of susceptible slopes) by designing the proposed
private street (Cupola Drive) to minimize the amount of fill to be placed on the top of
susceptible slopes and to locate the proposed street within areas of cut. The applicant’s project
plans show that the majority of the proposed private street will be cut into existing ground and
will therefore minimize the amount of fill placed on the top of slopes. The Planning Commission
finds that placement of the private street in conjunction with the original recommendations
located at Sections 5.1 and 5.3, Appendix B to the applicant’s February 6, 2017 Geotechnical
Report, and the recommendations located at Paragraph 5, Page 11 of the applicant’s May 14,
2019 supplemental Geotechnical Investigation will ensure that materials that are susceptible to
sliding are not left in places of fill which mitigates the risk of landslides and off‐site impacts.
After reviewing the applicant’s site plans Public Works staff determined that the applicant has
not proposed excavation or grading at the bottom of slopes. The Planning Commission
therefore finds that the proposed development will follow recommendation #3 (avoid
removing materials from the bottoms of slopes (excavation or grading)).
Based on the evidence in the record, the Planning Commission finds that: 1) the PUD will utilize
development techniques consistent with the recommendations included in the applicant’s
February 6, 2017 and May 14, 2019 Geotechnical Investigations that do not require removal
mass at the base or toe of slopes; 2) the proposed PUD will utilize development techniques
consistent with the recommendations included in the applicant’s February 6, 2017 and May 14,
2019 Geotechnical Investigations that do not add mass to the top of slopes; and 3) consistent
with the recommendations included in the applicant’s February 6, 2017 and May 14, 2019
Geotechnical Investigations the proposed PUD includes a system that captures stormwater
runoff from impervious surfaces and conveys that water to suitable points of disposal. The
Planning Commission finds that the applicant has adequately considered on‐site and off‐site
impacts of the proposed development and will implement recommendations designed to
minimize those impacts.
Final Order: Capital Hill PUD (PDT 17‐1)

Page 7

For all the reasons articulated above, as well as the reasons articulated in the Hearings Official’s
decision dated April 20, 2018, and the Planning Commission’s Final Order dated June 14, 2018,
the Planning Commission finds that the applicant’s Geotechnical Investigations provide an
adequate review of the on‐site impacts of the proposed development and demonstrate that
the proposed PUD will not create a significant risk to public health and safety through soil
erosion or slope failure.

Remand Issue #2: Significant Risk to Public Health and Safety and Off‐Site Impacts
LUBA’s Final Opinion and Order
Regarding the issue of off‐site impacts of the development, LUBA explained:
The Neighbors' consultant also criticized the Geotechnical Investigation for failing
to address off‐site impacts of PUD development. As noted, EC 9.9630(3)(c)
requires an "adequate review of both on‐site and off‐site impact[.]" The
Neighbors appear to be correct that the Geotechnical Investigation provides at
best conclusory statements regarding off‐site impacts. The hearings official and
planning commission rejected all challenges to the Geotechnical Investigation,
including criticism regarding inadequate consideration of off‐site impacts. But the
findings do not cite to any evidence addressing off‐site impacts or explain why the
Geotechnical Investigation provides an adequate review of off‐site impacts.
LUBA Final Opinion and Order dated November 20, 2018, LUBA Nos. 2018‐074 and
2018‐080, slip op at 39.
Planning Commission’s Determination:
In response to this remand issue, the Planning Commission adopts the findings related to
Remand Issue #1, above and adopts the following additional findings:
The Planning Commission finds that off‐site impacts of the development and the geologic risks
to off‐site public health and safety result primarily from stormwater run‐off from impervious
surfaces and potential landslides.
As noted in response to Remand Issue #1, the Planning Commission finds that the proposed
development will include installation of several detention systems to restrict the peak
stormwater flow rate of the post‐development conditions to a rate equal to or less than pre‐
development conditions (discussed further in previous Public Works Referral comments dated
February 28, 2018). Once the runoff from the impervious surfaces has been detained via the
detention systems, the runoff will be piped to a level spreader system located near the east
boundary line of the proposed PUD. While several opponents have raised concerns related to
this stormwater system, the Planning Commission finds that this proposal (in conjunction with
Conditions of Approval 8 and 9) will mimic the existing conditions on the development site
related to stormwater.
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The Planning Commission finds that a stormwater system that mimics existing site conditions
should not result in any additional geologic risk to the surrounding area.
In response to Remand Issue #1, the Planning Commission found that the applicant has
adequately identified and will mitigate landslide risks on the subject site. The Planning
Commission finds that mitigation of on‐site landslide risks also necessarily mitigate risks of off‐
site landslide activity caused by the development. In addition, the applicant’s May 14, 2019
Geotechnical Investigation outlines the various on‐site and off‐site investigations conducted by
the applicant’s geotechnical engineers, including off‐site reconnaissance of the Floral Hill Drive
area and the Ribbon Trail. The applicant’s geotechnical experts did not observe any sign of
recent or on‐going landslide activity. The applicant’s May 14, 2019, Geotechnical Investigation
concludes that:
[T]he evidence of historic landslide activity on the site has been confirmed; however,
the age of the slide activity is at least 150 years ago and likely much older, the risk of
initiating landslide activity in the future is best mitigated by incorporating the
recommendations of [applicant’s] February 6, 2017 report and the recommendations
[from the applicant’s May 14, 2019 Geotechnical Investigation] into the design and
construction of the proposed development. The conditions on Floral Hill Drive remain
as described in [the applicant’s] March 28, 2018 Geoscience Inc Addendum Rebuttal and
analysis of the slopes indicate that they are grossly stable in their current condition.
Opponents have raised issues of soil movement and point to an old barn on the subject
property that appears to have slid downhill slightly over time. The Planning Commission agrees
with the applicant that some soil creep is natural in areas of steep slopes and does not indicate
significant landslide activity. As the applicant points out, modern foundations are designed to
minimize the effects of soil creep. In addition, Condition of Approval #10 as adopted below will
require consideration of issues like soil creep in the design and construction of new
infrastructure and residences on the subject property.
Based on the evidence in the record, the Planning Commission agrees with the conclusion in
the applicant’s May 14, 2019 Geotechnical Investigation that landslide activity and associated
off‐site impacts are “best mitigated by incorporating the recommendations of [applicant’s]
February 6, 2017 report and the recommendations [from the applicant’s May 14, 2019
Geotechnical Investigation] into the design and construction of the proposed development.” As
the Planning Commission found in response to Remand Issue #1, the PUD has incorporated the
recommendations of the applicant’s February 6, 2017 and May 14, 2019 Geotechnical
Investigations as follows: 1) the PUD will utilize development techniques consistent with the
recommendations included in the applicant’s February 6, 2017 and May 14, 2019 Geotechnical
Investigations that do not require removal mass at the base or toe of slopes; 2) the proposed
PUD will utilize development techniques consistent with the recommendations included in the
applicant’s February 6, 2017 and May 14, 2019 Geotechnical Investigations that do not add
mass to the top of slopes; and 3) consistent with the recommendations included in the
applicant’s February 6, 2017 and May 14, 2019 Geotechnical Investigations the proposed PUD
includes a system that captures stormwater runoff from impervious surfaces and conveys that
water to suitable points of disposal. The Planning Commission finds that the applicant has
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adequately considered on‐site and off‐site impacts of the proposed development and will
implement recommendations designed to minimize those impacts.
Additional Concerns
Additional concerns submitted by interested parties include:
 Additional evidence of active slope movements
 Removal of existing trees will create geological hazard
 Applicant’s site reconnaissance methods
 The applicant’s geotechnical report does not meet the criteria of a Level 3 Geotechnical
Analysis
Active Slope Movements
Interested parties raised concerns about soil movement on the steep eastern slopes of the PUD
property, pointing to visual observations as well as testimony from neighbors who live downhill
of the site along Floral Hill Drive. Several of these residents expressed concerns about flooding
as well as foundational/structural issues stemming from active soil movement.
The applicant has acknowledged that a portion of this development is located within an area
shown on maps created by the Oregon Department of Geology and Mineral Industries
(DOGAMI) as having a high likelihood of landslide activity; however, the applicant has also
submitted geotechnical reports that contain recommendations intended to mitigate the risk
that the proposed development will contribute to landslide activity. These recommendations
are outlined in the applicant’s February 6, 2017 and May 14, 2019 geotechnical reports. The
fact that a site has experienced historical landslides or is shown as a landslide area on DOGAMI
maps does not preclude the ability to develop the site as long as the applicant can show that
the proposed development complies with applicable approval criteria.
Removal of Existing Trees
Interested parties submitted testimony arguing that the removal of established vegetation will
decrease soil stability and will potentially increase the likelihood of a landslide. However, the
applicant has demonstrated that removal of trees will only happen in areas of development,
which are largely proposed within the flattest areas of the site. No trees are proposed to be
removed within the conservation area along the east side of the site, which is the area of the
site with the highest landslide susceptibility.
Site Reconnaissance
Interested parties submitted testimony criticizing the reconnaissance methods used by the
applicant to obtain observations and field geological data. The South Hills Study requires an
“…adequate review of both on‐site and off‐site impact of any development by a qualified
engineering geologist…”. Mr. Schlieder concludes that since the applicant’s licensed geologist
was not in the field to conduct off‐site work and reconnaissance, the applicant has not met the
requirements of the South Hills Study. The Planning Commission disagrees with this conclusion.
The applicant’s engineering geologist signed and stamped the applicant’s February 6, 2017 and
May 14, 2019 geotechnical investigations. The Planning Commission finds that a geotechnical
investigation that includes an adequate review of the on‐site and off‐site impact of a
development and is signed and stamped by a licensed engineering geologist complies with the
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requirements of the South Hills Study.
Level 3 Geotechnical Analysis
Interested parties submitted testimony arguing that the May 14, 2019 geotechnical
investigation provided by the applicant does not meet the requirements of a Level 3
Geotechnical analysis as outlined in EC 9.6710. The Planning Commission finds that this
argument is moot because a Level 3 analysis is not required for this application.
EC 9.6710(3)(f) states:
“The following activities are exempt from the requirements of this section:”
“(f) Activities on land included on the city’s acknowledged Goal 5 Inventory”
The subject property is included in the City’s Goal 5 inventory and is therefore exempt from the
requirements of EC 9.6710 Geological and Geotechnical Analysis. Nevertheless, the
geotechnical analysis levels provide helpful context around the question of whether the
applicant’s geotechnical evaluation can be relied upon to determine consistency with EC
9.8320(6) and the applicable geotechnical recommendations from the South Hills Study. As
discussed above, the Planning Commission finds that the applicant’s Geotechnical
Investigations provide an adequate review of the off‐site impacts of the proposed development
and demonstrate that the proposed PUD will not create a significant risk to public health and
safety through soil erosion or slope failure.
For all the reasons articulated above, as well as the reasons articulated in the Hearings Official’s
decision dated April 20, 2018, and the Planning Commission’s Final Order dated June 14, 2018,
the Planning Commission finds that the applicant’s Geotechnical Investigations provide an
adequate review of the off‐site impacts of the proposed development and demonstrate that
the proposed PUD will not create a significant risk to public health and safety through soil
erosion or slope failure.

Remand Issue #3: Condition of Approval #10
LUBA’s Final Opinion and Order
In its April 20, 2018 Final Order, the Planning Commission modified Condition of Approval #10
adopted by the Hearings Official to require:
A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure, and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the preliminary
geotechnical analysis approved for the tentative PUD, as well as any additional
geotechnical analyses required for individual permits. The geotechnical analyses
required for individual permits shall also address potential off‐site impacts.
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LUBA’s decision speculates in several places as to why the Planning Commission amended
Condition of Approval #10. LUBA states:
However, the planning commission seemed to recognize the incomplete nature of the
Geotechnical Investigation in modifying Condition 10.
LUBA Final Opinion and Order dated November 20, 2018, LUBA Nos. 2018‐074 and
2018‐080, slip op at 38.
Moreover, we agree with the Neighbors that Condition of Approval 10 appears to
represent an attempt to overcome acknowledged evidentiary inadequacies in the
Geotechnical Investigation. As such, the city erred in specifying that the more
detailed and comprehensive geotechnical analyses required by Condition of
Approval 10 be reviewed and approved outside of the scope of any public
proceeding on the application.
LUBA Final Opinion and Order dated November 20, 2018, LUBA Nos. 2018‐074 and
2018‐080, slip op at 39.
The apparent lack of evidence on this point [off‐site impacts] may be the reason
that the planning commission felt compelled to modify Condition of Approval 10,
to require that all public improvements and building permits include a site‐
specific geotechnical analysis that addresses, among other things, “potential off‐
site impacts.”
LUBA Final Opinion and Order dated November 20, 2018, LUBA Nos. 2018‐074 and
2018‐080, slip op at 39‐40.
In the present case, however, the apparent lack of specific evidence and findings
in the present record regarding off‐site impacts suggests that the modification to
Condition of Approval 10 was intended to overcome evidentiary insufficiencies in
determining compliance with EC 9.8320(6) and 9.9630(3)(c).
LUBA Final Opinion and Order dated November 20, 2018, LUBA Nos. 2018‐074 and
2018‐080, slip op at 40.
Planning Commission’s Determination
For the reasons articulated above, the Planning Commission finds that the application complies
with EC 9.8320(6) and the South Hills Study’s specific recommendations for development
standards related to review of on‐site and off‐site impact of the development. However, based
on the understanding that this area is geologically‐sensitive, and for the reasons outlined
below, the Planning Commission also imposes the following Condition of Approval #10:
A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
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Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure, and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in the applicant’s
geotechnical analyses dated February 6, 2017 and May 14, 2019.
City Public Works staff has opined that the current industry practice is for a site‐specific
geotechnical report to be provided as a part of obtaining a building permit. The Planning
Commission finds that site‐specific geotechnical reports are important to ensure that roads,
houses and other improvements will be constructed in a way that is appropriate to the site
conditions and will ensure that the improvements continue to function well long‐term. For
example, a site‐specific geotechnical analysis may recommend that a house built on a steeper
slope include piers or a deeper foundation.
The purpose of conditions of approval is to ensure that a proposed development which
complies with applicable approval criteria is developed as proposed and continues to comply
with the applicable approval criteria as it is constructed. The purpose of Condition of Approval
#10 is to ensure that site development, construction and improvements are designed and
implemented in consideration of the actual site conditions encountered and consistent with the
recommendations for development contained in the applicant’s geotechnical analyses dated
February 6, 2017 and May 14, 2019 to ensure that the PUD as constructed does not pose a risk
to public health and safety and mitigates on‐site and off‐site impacts.
For the reasons articulated above, the Planning Commission finds that the approval criteria
located in EC 9.8320(6) and the South Hills Study’s specific recommendations for development
standards related to review of on‐site and off‐site impact of the development are met without
Condition of Approval #10. Therefore, the Planning Commission finds that imposition of
Condition of Approval #10 does not defer a finding of compliance with applicable approval
criteria to a subsequent building permit approval process that does not provide notice or public
participation. Rather, the Planning Commission finds that Condition of Approval #10 as
adopted in this Final Order will act as belt and suspenders to ensure that the individual
improvements are constructed in a way that is geotechnically sound and that complies with the
applicant’s geotechnical analyses dated February 6, 2017 and May 14, 2019.
V.

CONCLUSION

The Eugene Planning Commission has reviewed the record and has voted to affirm the decision
to conditionally approve the tentative PUD for Capital Hill PUD (PDT 17‐1). Additional findings
and modified or added conditions of approval are provided in Section IV of this Final Order; all
conditions of approval associated with this application are also included below for ease of
reference. All conditions of approval, including conditions imposed by the Hearings Official,
conditions imposed by the Planning Commission, and modified/replaced conditions remain
applicable and are set out below.
1. The final PUD plans shall note that each single‐family structure within the PUD shall
provide for a minimum of two off‐street parking spaces.
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2. The final PUD plans shall replace “Notes” #2 on sheet L3.0 of the site plans with the
following:
Protective fencing for trees identified to be preserved shall be installed under the
direction of a certified arborist and inspected and approved by the City prior to
beginning any construction related activities. All protective tree fencing shall remain
in place until completion of all construction activities; any relocation or removal of
the protective fencing shall also occur under the direction of a certified arborist,
with approval by the City.
3. The final PUD plans shall replace “Notes” #8 on sheet L3.0 of the site plans with the
following:
In the event a preservation tree must be removed, justification of the removal must
be documented by a certified arborist. Documentation must be provided to the City
for review prior to tree removal activity. Removal of a preservation tree will require
the planting of 2 replacement trees for every tree removed. Replacement trees shall
be a native species, with a minimum caliper of 1 ½ inches for deciduous trees and a
minimum height of 5 feet for coniferous trees. Any trees that must be replaced
within private preservation areas are the responsibility of that lot owner. Any trees
that must be replaced in Tracts A, B, C, and D will be the responsibility of the
common owners or homeowners association.
4. The final PUD plans shall remove “Notes” #9 on sheet L3.0 of the site plans.
5. The final PUD plans shall replace “Notes” #11 on sheet L3.0 of the site plans with the
following:
Trees in the common areas of Tract A and within individual lot preservation areas
that die naturally or are damaged naturally and become potentially hazardous will
require no replacement trees. The removal of dead, diseased, or hazardous trees is
allowed with prior approval by a certified arborist and documentation of that
approval (including the need for removal) provided to the City.
6. The final PUD plans shall replace “Notes” #13 on sheet L3.0 of the site plans with the
following:
Any trees to be removed in Tract A, as a result of installation of the storm sewer
system between and near Lots 13 and 14, shall be replaced with two trees for every
tree removed, after the City’s acceptance of the system. Replacement trees shall be
a native species, with a minimum caliper of 1 ½ inches for deciduous trees and a
minimum height of 5 feet for coniferous trees and planted in the same general area.
7. For all lots that border Tracts A, B, C, and D or contain a preservation area, the final PUD
plans shall include a temporary 10‐foot construction setback area from all abutting
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preservation areas and Tracts A, B, C, and D. The following note shall be added to the
final PUD plans: “For all lots that border Tracts A, B, C, and D or contain a preservation
area, a temporary 10‐foot construction area setback from all abutting preservation
areas and Tracts A, B, C, and D shall be enforced during home construction, and shall
include temporary construction fencing.”
8. The final plans shall include a note that states the following:
Within the individual preservation areas of Lot 5 and Lots 8 through 19, and on
Tracts A, B, C, and D, no above ground structure or fence shall be constructed; no
impacts to preserved trees; and no grading activity shall be allowed. The only
exceptions are: within Tract A, where the storm drainage facility and associated
grading and maintenance, as shown on the site plans, is allowed; and the applicant’s
proposed 6‐foot tall agricultural pass‐through fence shall be allowed along the entire
southern, eastern and northern boundaries of the preservation area on the subject
property. The placement of the agricultural fence shall occur under the direction of a
certified arborist, consistent with and documented by, a report from the arborist
demonstrating that no preservation trees will be negatively impacted.
9. The final PUD plans shall note that street tree removals must meet the permit and
replacement value requirements of EC 6.305.
10. A geotechnical analysis from a certified engineer, with specific recommendations for
design and construction standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building permits and site
development permits for the initial construction of infrastructure and residences on
individual lots. The development proposed with each permit shall adhere to the
recommended standards for design and construction as contained in applicant’s
geotechnical analyses dated February 6, 2017 and May 14, 2019.
11. The final PUD plans shall include the following note:
Lots 16 and 17 shall have the option of constructing up to three attached single‐
family structures. If only one single‐family structure is proposed, that lot shall have a
maximum lot coverage of 50% of the buildable portion of the lot. If two or three
single‐family structures are proposed, that lot shall have a maximum lot coverage of
65% of the buildable portion of the lot. The buildable portion of the lot shall be the
area identified as outside any preservation area and shall not exceed 13,500 square
feet, regardless of how many dwellings are developed on the lot.
12. The final PUD plans shall show a buildable area on Lots 5, 16 and 22 not to exceed
13,500 square feet.
13. Prior to final plat approval, the applicant shall provide documentation that EWEB has
received a financial guarantee, in the form cash payment, bond, or an irrevocable letter
of credit, ensuring water will be provided to each lot in the plat.
Final Order: Capital Hill PUD (PDT 17‐1)

Page 15

14. The final PUD plans shall revise the site plan Sheet C1 – Wastewater and Water Plan to
include 14‐foot public utility or public wastewater easements, centered on the public
wastewater mainlines, for all wastewater mainlines proposed on private property. In the
event that a public mainline is proposed for location within 7 feet from the edge of a
public right‐of‐way, a public utility or wastewater easement shall be dedicated on the
adjacent private property at the width necessary to ensure 14 feet of operational and
maintenance access to the wastewater mainline (7 feet on each side), when combined
with the public right‐of‐way within that 14 feet.
15. The final PUD plans shall revise the site plan Sheet C1 – Wastewater and Water Plan to
include wastewater services for Lots 18 – 19 that do not include private service lines
within the public right‐of‐way. Private service lines may be relocated on private
property, or public gravity service lines may be placed in the right of way.
16. The final PUD plans shall revise the site plans to include 5‐foot sidewalks along the east
side of Capital Drive.
17. The final PUD plans shall show that the stormwater runoff on the north and south ends
of the additional Capital Drive road width will be treated through either filtration or
mechanical treatment methods in compliance with the Public Improvement Design
Standards manual.
18. The final PUD plans shall show that the stormwater runoff on the north and south ends
of the proposed private street will be treated through a filtration facility in compliance
with the Stormwater Management Manual.
19. Prior to final PUD approval, all requirements of EC 9.2750 Residential Zone
Development Standards, including Table 9.2750 and EC 9.2751 Special Development
Standards for Table 9.750, shall be met regarding the existing structure located on Lots
33 and 34.
20. The Written Owner Commitment to Fund Water Infrastructure executed by the
applicant shall be re‐executed to clarify that the Commitment applies to the entire
subject property, including Tax Lot 201.
21. Prior to occupancy of any new dwellings in the PUD, applicant shall improve that section
of Capital Drive abutting Lots 18 and 19, to ensure at least 21 feet of paving width within
the existing right‐of‐way. The applicant shall also improve that section of Capital Drive
abutting Lots 18 and 19 with a minimum 5‐foot wide curbside sidewalk along the edge
of Capital Drive abutting Lots 18 and 19 and within the existing right‐of‐way. The
applicant shall obtain approval of a Privately Engineered Public Improvement permit for
these required street improvements and provide documentation of compliance upon
completion.
22. The final PUD plans shall include the following note:
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The maximum lot coverage for all lots is 50%. The square footage of any preservation
areas shall be excluded in the calculation of lot coverage.
Accordingly, the PUD is hereby approved with conditions. The foregoing findings and
conclusions are adopted as the Final Order of the Eugene Planning Commission on Appeal of
the Hearings Official’s Tentative Approval for Capital Hill PUD (PDT 17‐1), on this 13th day of
August, 2019.

______________________________
Kristen Taylor, Chair
Eugene Planning Commission

Attachment A: Planning Commission Final Order, dated June 14, 2018
Attachment B: Hearings Official’s Decision, dated April 20, 2018
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