City of Eugene

CIVILIAN REVIEW BOARD
It is the mission of the Civilian Review Board to provide fair and impartial oversight and
review of internal investigations conducted by the City of Eugene Police Department
involving allegations of police misconduct, use of force and other matters. The Board will
strive to build trust and confidence within the community and to ensure that complaints
are handled fairly, thoroughly and adjudicated reasonably. The Board will encourage
community involvement and transparency in order to promote the principles of community
policing in the City of Eugene.

Meeting Agenda: Civilian Review Board
Tuesday, January 12, 2016 - 5:30 p.m.
Library, 100 West 10th Avenue, Bascom Room
Contact: Vicki Cox, 682-5016
(A Light dinner will be available for board members beginning at 5:00 pm.)

ITEM

TIME (Starting)

1. Agenda and Materials Review

5 minutes (5:30 pm)

2. Minutes Approval (Minutes from October & November 2015 Meetings)

5 minutes (5:35 pm)

3. Public Comment

10 minutes (5:40 pm)

4. Comments from Board Members, Human Rights Commission Liaison and
Police Commission Liaison

10 minutes (5:50 pm)

5. Training Topic: Brainstorming for Training Topics for 2016

20 minutes (6:00 pm)

6.

.

Break

10 Minutes (6:20 pm)

7. Case Review: Allegation that officers violated a person’s rights by detaining her and
arresting her without reasonable suspicion to detain her nor probable cause to arrest
her.
30 minutes (6:30 pm)
8. Discussion about audio and/or video recording of meetings.

15 minutes (7:00 pm)

9. Auditor Report

10 minutes (7:15 pm)

10. Adjourn

(7:25 pm)

800 Olive Street  Eugene, Oregon 97401
Phone (541) 682-5016  Fax (541) 682-5599
www.eugene-or.gov

MINUTES
Civilian Review Board
Harris Hall—Lane County Administration Building—8th Avenue and Oak Street
Eugene, Oregon
October 27, 2015
6:00 p.m.
PRESENT: Bernadette Conover, Chair; Eric Van Houten, Vice Chair; Maurice Denner, Lindsey
Foltz, Steven McIntire, Heather Marek, Chris Wig, Civilian Review Board members; Leia Pitcher,
Mark Gissiner, Police Auditor’s Office; Sgt. Dale Dawson, Eugene Police Department.
ABSENT: None.

Chair Conover convened the CRB at 5:30 p.m.

I.

AGENDA AND MATERIALS REVIEW

Ms. Conover deemed the agenda approved as prepared.

II.

MINUTES APPROVAL—September 8, 2015

Ms. Conover offered the following correction:
Page 2, paragraph 6, should read: Ms. Prichard Pitcher agreed to include a link to
Campaign Zero in the next Police Auditor’s newsletter.
Noting no objections, Ms. Conover deemed the minutes approved as corrected.

III.

PUBLIC COMMENT

Becky Higgins stated she was Brian Babb’s therapist. Mr. Van Houten cautioned Ms. Higgins that
she could not comment on the case review the CRB would do this evening. Ms. Higgins shared her
views on PTSD and other challenges faced by veterans following their military service. She said
PTSD was not a mental disorder, but a physical disorder that changed people’s brains forever. It
was important for others to be hopeful and respectful of people with PTSD.

IV.

COMMENTS FROM BOARD MEMBERS, HUMAN RIGHTS COMMISSION
LIAISON AND POLICE COMMISSION LIAISON

Mr. McIntire reported the Police Commission had reviewed policies on crowd control management
and use of body cameras. The Eugene Police Department (EPD) recently received a federal grant
which provided funds for the EPD to purchase more body cameras for officers.
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Mr. Van Houten said he recently participated in a mental health/policing training at the John Serbu
Youth Campus. One section of the training addressed working with veterans and peer responders,
and not criminalizing people on the streets.
Mr. Wig thanked Ms. Higgins for her comments about PTSD. He worked with the Lane County
Veterans Court, where staff regularly discussed PTSD issues. He thought tonight’s case had had a
significant impact on the community and he was pleased Eugene had an opportunity to look at
cases and learn how to handle them more effectively.
Ms. Foltz offered condolences to the Babb family.
Bonnie Souza, Human Rights Commission liaison to the CRB, questioned how effective the
proposed changes would be in the future. She understood the CRB would discuss recording its
meetings at the November meeting.

V.

CASE REVIEW—Review of the Officer Involved Shooting that Resulted in the Death
of Mr. Brian Babb

Ms. Conover stated this was the first case of use of deadly force the CRB had reviewed.
Ms. Pitcher offered a PowerPoint presentation entitled:
Case Summary
Civilian Review Board
October 27, 2015.
Summary of Facts
 The incident began as an “armed suicidal subject” based on 911 calls from Mr. Babb’s
therapist, who was also on a call with Mr. Babb. She informed 911 that Mr. Babb had just
shot a 9mm gun, once, through the ceiling; that he had been having a hard time and
drinking; and that he had PTSD and was a military veteran.
 Numerous EPD officers began to respond.
 The responding EPD employees were informed that a roommate may be inside; the
responding sergeant requested dispatch to get contact information for the roommate so that
he could be found.
 One on-scene employee advised over the radio that given the nature of the scene – a twostory house with a driveway on a panhandle lot –it would be tactically dangerous to
approach the house on foot. With this arrangement, anyone on the second floor would
have a clear view of approaching officers on the driveway. EPD’s Armored Rescue
Vehicle (ARV) was requested to respond.
 The ARV was placed on a driveway adjoining the driveway to Mr. Babb’s residence.
 Once the ARV and employees were in position, an employee began addressing Mr. Babb
using the ARV’s PA system, telling him he wanted to help and keep him safe and to come
out with his hands up. [Hails began at 5:40pm.] At 5:41 p.m. the therapist tells Mr. Babb
she called 911 to have someone check on him.
 The therapist remained on the phone with Mr. Babb on her landline, relaying information
to a call-taker via her cell phone. The call taker relayed information to a dispatcher, who,
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then relayed the information to the employees on scene. At 5:42 Mr. Babb went to the front
door.
The roommate heard the PA announcements and came down from his upstairs bedroom,
observing Mr. Babb trying to open the gun safe. He exited the residence and was taken
into police protective custody behind the ARV. [Roommate in custody at 5:44pm.]
The EPD employee on top of the ARV, who was positioned in a hatch, advised over the
radio that Mr. Babb was attempting to get guns out of the safe; he stated later that this was
based on the conversation he overheard between the roommate and a sergeant on scene.
The sergeants on scene considered pulling back from the scene once the roommate was out
of the house. A sergeant asked the roommate if he would be comfortable if police left; the
roommate was reportedly adamant that it would not be safe for officers to leave. He did
offer to speak with Mr. Babb.
At 5:47pm, dispatch stated that the therapist had lost contact with Mr. Babb. An on scene
sergeant requested that the therapist disconnect with Mr. Babb so police could call him. An
EPD employee called Mr. Babb and reached him on the phone at 5:51pm.
At 5:52pm:
o A sergeant advised that he could see Mr. Babb on the ground floor.
o The sound of a shot fired was heard on the radio.
o An officer stated over the radio “shots fired” and that Mr. Babb was “down” at the
front door.
o There was some confusion about who fired the shot and at whom it was directed.
At 5:53pm, the involved officer stated over the radio that Mr. Babb had had a long gun in
his hands, pointed at the officer.
Medics were then requested, and they arrived at 6:00pm.
The Interagency Deadly Force Investigation Team (IDFIT) was called and responded to
investigate the incident.
The IDFIT investigation was reviewed by the Lane County District Attorney’s office, who
determined that the officer used reasonable force based on the totality of circumstances.
An administrative investigation, focusing on compliance with EPD policies, followed the
closure of the IDFIT investigation.
The administrative investigation culminated in a meeting of a Deadly Force Review Board.
That meeting took place on August 10. The Board issued its findings on September 8.
Police Auditor Mark Gissiner was a member of that Board and will address the findings
and recommendations from the Board in a separate presentation.

Deadly Force Review Board
Use of Deadly Force by the Officer:
 Determines only whether the actions of the employee(s) were within department policy, or
consistent with the accepted industry standards in cases where there is no applicable
department policy.
 “Department Policy” includes written directives, training, past practices, and verbal
direction.
Recommended Adjudication:
The Deadly Force Review Board recommended that the involved employee’s actions be
adjudicated as within policy.
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CRB first issue:
1. Whether the use of deadly force was reasonable and within policy based on the totality of
the circumstances.
Issues for CRB Discussion
 Complaint Intake and Classification
o Internally reported; Auditor was notified in a timely manner
o Classification: Deadly Force Review
 Mr. Gissiner reported he was contacted by Chief Pete Kerns after the
shooting occurred and Mr. Gissiner went to the scene. EPD personnel
were at the scene but the IDFIT personnel had not yet arrived. Mr.
Gissiner noted IDFIT had been created by Oregon Senate Bill 111 in 2007
in response to several officer involved shootings that had occurred in the
state. The legislation created a system in which officer involved shootings
were investigated by multi-jurisdictional teams. In Lane County, the team
consisted of members from the District Attorney’s Office and member
agencies. IDFIT was responsible for investigating the actions of officers
and presenting information to the District Attorney.
 Administrative Investigation and Monitoring
 Mr. Denner said no team leader had been identified before IDFIT arrived,
which created a gap in the investigation. He was concerned that no
forensic evidence was gathered at the scene and the photographs taken by
IDFIT did not contain identification of the location or date and time when
the photographs were taken. He was disappointed in the quality of the
work done in the two hours immediately following the shooting.
 Mr. Gissiner noted EPD held the scene and the officer involved was taken
from the scene. When IDFIT arrived, EPD disengaged from the
investigation process.
 Mr. McIntire commended Mr. Gissiner for his good work at the scene. He
noted there was confusion at the scene when IDFIT arrived.
 Mr. Van Houten concurred that some of the information provided at the
scene was confusing. The work at the beginning of the investigation
needed clarity.
 Mr. Wig was also concerned with the confusion related to the incident
command, and he was very concerned that the gun used was not identified.
 Ms. Foltz said the scene was not thoroughly photographed and there was
confusion at the scene. She agreed the weapon should have been
fingerprinted at the scene.
 Ms. Marek agreed with comments from other CRB members.
 Relevant Department Policies and Practices (also addressed in next presentation):
o Use of Force
o Use of Force Reporting
o Police Firearms
o Use of Deadly Force Investigations
o Mental Health Crisis Response
o Hostage/Barricaded Subjects
o Crisis Intervention Team
o Crisis Negotiation Team
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Mr. McIntire said the radio communication was choppy and the hand off
by the 911 call taker was problematic. There were too many people
involved in the communications and some of the message was lost. There
should have been more effort made to bring Mr. Babb’s therapist into the
communication.
 Mr. Van Houten suggested it would be helpful to separate the hostage and
barricaded person policies, which called for different responses from the
officers. There should have been an expanded thought process for
determining who should be involved in the de-escalation process.
 Mr. Wig agreed there was a need to bifurcate the hostage and barricaded
person policy. He appreciated Mr. Gissiner’s recommendations for
revising those policies.
 Ms. Marek was confused about the Crisis Intervention Team (CIT) policy
and why only one crisis negotiator was at the scene.
 Mr. Gissiner asserted that after the shooting, the Police Commission had
approved the recommendation of EPD to amended Policy 418.
 Mr. Denner had serious concerns about command at the scene and officer
communications. It was difficult to refute allegations about whether the
loud hailer or other attempts to communicate with Mr. Babb were
effective. Although there were two sergeants with their teams at the scene,
lines of authority were not clear. It was important to have policy to clarify
what the lines of authority were.
 Ms. Conover noted the crisis intervention policy had changed since she
joined the CRB. When she first joined the CRB, about 50 percent of the
officers were trained in crisis intervention and today almost 100 percent of
the officers were trained. Crisis intervention training needed to be
expanded to include 911 call takers and dispatchers.
Policy and/or Training Considerations
 Mr. Van Houten thought EPD offered adequate crisis intervention training
for officers, but hostage and barricaded person events did not occur
frequently in the community, and officers did not have opportunities to use
their training in actual situations.
 Mr. Wig had reviewed the full and un-redacted file, which included reports
on the level of introspection demonstrated by EPD and the Mr. Gissiner.
 Ms. Marek agreed that EPD officers did not have many opportunities to
practice the skills they trained on. Training should include a practicum.
 Mr. Denner said that Policy 1201.7, Crisis Negotiation Team, used the
term “negotiator”, which should be synonymous with communicator.
Police officers should not talk with people in crisis in the same manner
with which they talked with criminals. He added Policy 310.2, which
addressed how officers responded to scenes, should add language about
collecting forensic evidence.
 Mr. McIntire did not think the CIT officer on the scene had been
adequately trained to talk with people suffering from PTSD. The situation
was dynamic and could have gone in a different direction.
 Ms. Conover suggested Cahoots could be a resource for the CIT. She
inquired about the number of cases where people threatened to hurt
themselves ended successfully.
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Mr. Van Houten said people in mental health crisis were unpredictable,
and veterans often responded differently than other people in similar
circumstances.
 Mr. Denner opined there may never be enough training for officers who
interacted with veterans and other people in crisis.
Adjudication Recommendations
 Mr. Gissiner said Chief Kerns determined that the officer was justified in
using deadly force.
 Mr. Wig agreed with Mr. Gissiner that the use of force was within policy.
 Ms. Foltz agreed with the adjudication. She noted it was challenging to
determine what led to the event.
 Ms. Marek agreed with the adjudication. While under the circumstances,
it was reasonable for the officer to shoot, she had concerns leading up to
the shooting.
 Mr. Denner agreed with the adjudication based on the information
provided to the CRB. It was unfortunate that a life was taken and an
officer was put in the position of having to take a life.
 Mr. McIntire agreed with the adjudication.
 Mr. Van Houten had nothing to add to other CRB members’ comments.
He thanked Mr. Denner for his thoughtful comments.
 Ms. Marek asked if the officer actually told Mr. Babb to drop his weapon.
 Mr. Gissiner said based on the evidence, the officer had not told Mr. Babb
to drop his weapon, and there was not a recording of the conversation to
confirm what had actually been said.
 Ms. Conover agreed with the adjudication recommendation, and the lack
of a recording did not allow for solid confirmation of what had been said.
 Mr. McIntire suggested the CRB could discuss possible policy changes at
a future CRB meeting, which would be forwarded to the Police
Commission for consideration and adoption.

Mr. Gissiner offered a PowerPoint presentation entitled:
Deadly Force Review: Auditor’s Analysis and Recommendations
Civilian Review Board
October 27, 2015
Deadly Force Review Board General Recommendation #1





Fingerprint weapon(s) possessed by the deceased person.
Clear and thorough reports and documentation by IDFIT.
Audio record all interviews.
Agency liaison detective should remain on scene and be partnered with the IDFIT primary
detective.

Auditor Response: Additional Investigative Improvements
1. The involved officer’s interview was considered voluntary. He was never Mirandized or
given a Garrity warning. (Note: The IDFIT team has proposed new protocols clearly
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2.

3.

4.

5.

stating that the IDFIT investigation is a criminal investigation and thus subject to
Miranda).
 Auditor Recommendation: Delineate criminal and administrative investigations.
Permit concurrent investigation so long as the administrative investigation does not
interfere with the criminal investigation.
EPD secured the scene, but no investigative activity occurred until the IDFIT team
leadership arrived, almost three hours later. This prevented a number of potentially
beneficial investigative steps from being taken (i.e., no overhead or drone picture of the
scene due to falling darkness). The resulting lack of thorough documentation of the scene
did not allow for validating a witness statement from an employee who stated that he had a
partial view of Mr. Babb immediately prior to the shooting. In addition:
 Incident command was not well established.
 Inventory of involved employees was not well coordinated.
 There was no walk-through with the involved shooting officer immediately
following the shooting, as is considered best practice in officer involved shootings.
 Auditor’s Recommendations:
o EPD should immediately assume incident command at the scene and
immediately notify the Auditor’s office.
o The Auditor’s office will monitor the investigation until the arrival of
IDFIT.
o EPD should conduct a walk through with the involved officer and begin
forensic investigation while awaiting the arrival of IDFIT.
o EPD incident commend should direct the relocation of the directly
involved officers to a secure location and replace them on scene with
uninvolved officers.
o Once IDFIT arrives, EPD should maintain incident command jointly with
IDFIT until the scene is cleared.
A number of investigators from several different agencies were assigned to the case.
 Auditor’s Recommendation:
o There should only be two or three lead investigators to manage and
investigate any officer involved shooting unless it involved multiple
shooters and/or multiple victims. Otherwise, the investigative steps overlap
or become disjointed, particularly when you do not have an “in house”
supervisor. This also makes briefings more difficult.
The IDFIT investigation did not include evaluation or testing of the 0mm gun found in Mr.
Babb’s truck. He told his therapist he had fired a 9mm gun.
 Auditor’s Recommendation:
o EPD should maintain incident command until the scene is cleared. The
EPD Range Master should be responsible for managing EPD firearms with
IDFIT oversight, and any other weapons should be managed by IDFIT
with EPD Range Master oversight. There should be fingerprint, DNA
testing and ballistics testing of any involved weapons by IDFIT with EPD
Range Master oversight.
IDFIT did not adequately establish the supervising sergeant’s justification for remaining on
the scene and his consideration that the roommate might have been in the house. These
were key components that led to the shooting. Tapping fresh memory rather than aged
memory that could have been impacted by outside stimuli would have improved evolution
of the employees’ decision making processes.
 Auditor’s Recommendation:
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o

EPD should begin their administrative investigation of employees involved
in the decision making related to uses of deadly force earlier—prior to
completion of the IDFIT investigation.
6. The involved officer fired one round from his rifle, which entered Mr. Babb’s cheek. The
bullet passed through Mr. Babb. The IDFIT investigation failed to recognize that there was
an exit wound, verify the location of the bullet and failed to recover the bullet before
clearing the scene.
 Auditor’s Recommendation:
o EPD should immediately assume incident command at the scene and
immediately notify the Auditor’s office.
o The Auditor’s office will monitor the investigation until the arrival of
IDFIT.
o EPD should conduct a walk through with the involved officer and begin
forensic investigation while awaiting the arrival of IDFIT.
o Once IDFIT arrives, EPD should maintain incident command jointly with
IDFIT until the scene is cleared.
Deadly Force Review Board General Recommendation #2
Mr. Brian Babb fell under EPD’s Mental Health Crisis Response policy. The supervising
sergeant’s use of the CNT officer was appropriate to attempt to de-escalate the situation. The use of
CAHOOTS would not have been feasible given the knowledge of weapons in the home.
Board Recommendations:
1. Policy 418 needs to be updated and merged with POM 1200, Crisis Intervention Team
(CIT).
2. Review current ORS/Case law and update 418.7, Firearms Seizure,
Additional Recommendations
These are rare situations for EPD. While an agency can train extensively, nothing duplicates real
life experience.
In Mr. Gissiner’s opinion, the police presence did not deescalate Mr. Babb. Whether it was the
hailing by someone at the ARV while Mr. Babb was still on the phone with his therapist and
perhaps felt under siege or betrayed, or whether he just saw them either on the roof or the ARV or
in surrounding ground areas, de-escalation did not occur. Continuing to hail him seems more
command oriented than negotiation oriented.
One cannot underestimate the value of the initial hailing as it alerted the roommate and allowed
him the opportunity to leave a volatile situation. The on scene supervisor had reasonable concern
that the roommate was in the house and needed to extricate him from the situation. Under
prevailing Supreme Court precedent and Oregon community caretaking laws, police officers acted
reasonably and with restraint at initial arrival.
The investigation showed that shortly after arrival, the supervising sergeant understood that (1) Mr.
Babb was suffering from PTSD and had a previous brain injury; (2) he was in possession of
firearms and fired a round while inside his house; (3) the police radio dispatch described him as
suicidal; (4) a roommate could be present; and (5) that numerous houses were in close proximity.
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Taken together, these facts led the supervising sergeant to believe not only that Mr. Babb was in
danger of committing suicide, but also that another person or persons could be in danger, thus
necessitating the need for the ARV and perimeter officers. I am not aware of a single court case
mandating withdrawal in the face of multiple exigent circumstances such as those at issue in this
incident.
To find that the supervision sergeant violated EPD policies by arriving and positioning officers as
he did, we would have to show that exigent circumstances did not exist. Clearly exigent
circumstances existed.
Lessons can be learned from the negotiation process. The negotiator had facts that should have
caused him to recognize that getting a rational response to police commands would be at best
difficult. Unfortunately, audio recording in the ARV malfunctioned; evaluation of the negotiation
process would have been substantially improved by such recordings.
Should an attempt have been made to get the therapist to the scene after she offered it? The fact
that the therapist offered this option to the 911 operator was never conveyed to the supervisor. This
was not a policy violation, but it was key. Even if she was able to get to the scene, we do not know
whether the outcome would have changed. However, it does not harm to consider this as a possible
solution since she appeared to be making progress with him until police arrived.
Auditor’s Recommendation:
 Upgrade the ARV audio and video to state of the art technology so that after an
event occurs, it can be evaluated.
 Consider opportunities to transport therapists to the scene when safe for someone
in mental health crisis.
 Consider negotiation tactics that are less command based and more negotiation
based.
Deadly Force Review Board General Recommendation #3
 Post incident, after action report by involved employees is recommended after the Deadly
Force Investigation is completed.
 Every action on scene should be intended to move the incident toward the desired outcome
of a peaceful resolution. Responses should be adapted to the fact set presented at the time
rather than using a “one response fits all procedure.” The on scene supervisor should
explicitly state the objective and inform responding personnel of who is in charge of the
incident.
 In this case, the initial response of isolate, contain and contact was appropriate and per
policy. While the tactical response was being managed, the supervising sergeant continued
to have the therapist communicate with Mr. Babb in hopes of a peaceful resolution. Both
the communication and tactical responses worked toward a similar resolution.
 Also within best practice was the attempt to determine the location of Mr. Babb’s
roommate. It was incumbent upon officers to confirm his whereabouts. His location had
direct bearing on the tactical plan.
 Once the roommate exited, the supervising sergeants discussed pulling back the police
presence. This would have been an appropriate plan with the information they had.
However, due to Mr. Babb’s altered mental state and his possession of high powered rifles,
they would not be able to leave entirely due to the continued risk to the public. The
roommate expressed considerable alarm at the thought that the officers might leave
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(although there is no audio from the ARV). The roommate and the supervision sergeants
were consistent in understanding the alarm expressed by the roommate. Mr. Babb exited
before any additional plan could be put in place. In police practice, standard priority of life
is as follows: (1) victims/innocents; (2) community; (3) police; and (4) suspects. The use of
the armored vehicle was appropriate due to the location of the residence and the need to
protect responding officers. It provided a safe platform for officers to use the loud hailer.
When the roommate exited the resident, it allowed for a safe location for him to be
debriefed by the on scene commander.
The policy of Hostage/Barricaded Subjects melds the two together, though the response
and tactical considerations are very different. Law enforcement is trained to make more
risks and exert higher levels of force to secure the rescue of a hostage. Conversely,
barricaded subject calls, while still high risk, occur more frequently. The approach to a
barricaded subject call can be handled in a manner where there is less risk and more
flexibility.

Board Recommendations:
1. Educate officers on the use and capabilities of the armored vehicles.
2. Bifurcate policy 810, creating a separate policy for hostage response and barricaded subject
response. Consider the IACP policies on barricaded subjects.
3. Educate and train supervisors on responding to Barricaded subject and Hostage calls for
service. Allow for scenario based training.
4. Train supervisors to be adaptable to each situation and base actions upon whether it
furthers the overall mission.
5. Explicitly state over the radio who is in charge of the incident.
Auditor Response: Additional Recommendations
 Once the roommate left the house, an opportunity to switch to a “barricaded subject” mode
presented itself. Because of the ARV’s lack of audio and video equipment, it is difficult to
determine what was said over the loud hailer for the nine minutes after the roommate left
and Mr. Babb was shot.
Auditor’s Recommendation:
 Once the urgency of a hostage situation has abated (in this case, the roommate leaving the
house), EPD should consider using negotiating tactics other than the loud hailer. The facts
show that the continued loud hailing did not deescalate Mr. Babb in the nine minutes after
the roommate exited and Mr. Babb was shot.
General Recommendation #4
 Well over 90 percent of Eugene Police sworn employees are trained in Crisis Intervention
(Memphis model). This is the gold-standard in responding to persons in mental crisis or in
dealing with persons who have cognitive disabilities. CIT provided education in deescalation techniques, basic knowledge of mental disorders, dealing with persons in crisis
and dealing with veterans and PTSD.
 Eugene Police Department’s CIT program was developed in partnership with Lane County
Behavioral Health, NAMI, police officers, family members of persons living with mental
illness, and consumers of local mental health services.
Board Recommendations:
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1. Continue training sworn officers in CIT.
2. Provide 40 hours of CIT to telecommunications (911).
3. Update the policy to reflect current practices.
Additional Recommendations
 Concur with the Board. Only one EPD-CIT negotiator was engaged in the crisis
negotiation process in this incident.
 Dispatchers and 911 operators were also in a CIT-type mode but did not have CIT training.
The investigation indicated they did the best they could under the circumstances, and Mr.
Gissiner concurred with Deadly Force Review Board that they should also receive CIT
training.
 According to the federal Substance Abuse and Mental Health Services Administration,
more than 43 million Americans experience a diagnosable mental illness each year. In
addition, EPD should consider additional personnel, or specializing in more officers and
dispatchers in mental health crisis issues, beyond the 40 hours of CIT training.
General Recommendation #5
 The request for the negotiator’s specialized skill was an appropriate use of CNT under our
current policy and practices. The policy also discusses notification of the CNT supervisor
when CNT is used. In this instance, it did not occur. In practice, it would be difficult for a
negotiator or a supervisor immersed in a developing incident to divert their attention and
make notifications.
 The policy also speaks to calling out more than one negotiator, “a minimum of three”,
when CNT is utilized. Again, only one officer was used and no other CNT call outs were
made. The board also discussed at length the use of a third party negotiator, Mr. Babb’s
therapist, to assist with the call. During the incident, the therapist offered to come to the
scene to speak with Mr. Babb. The request was not relayed to on scene command, and
likely would not have been used as it is not a common practice. In this incident, the
supervising sergeant asked to keep the therapist on the phone with Mr. Babb if she felt she
had rapport with him. Once Mr. Babb was no longer speaking with her, she was asked to
disconnect so that the CNT could take over the call.
 As crisis negotiation has evolved, so has the use of third party negotiators. Standard
procedure is for the negotiator to make contact or take over the conversation so that CNT
police have direct communication with the subject. It mitigates the damage which can
occur from a third party who may make the situation worse. It also provides more direct
information to the on scene commander by removing the layers of the communication
center and the third party.
 The supervising sergeant’s request to keep the therapist o the phone was unusual yet
appropriate. She had the best rapport with Mr. Babb. He continued to permit this until she
had lost contact with him, at which pint it was appropriate to take over direct
communications.
Board Recommendations:
1. On scene commanders should consider embedding a negotiator with the mental health
practitioner if they have an already established rapport with the subject. Or, if feasible and
safety can be ensured, permit the therapist to come to the scene. In either case, directly
partnering a negotiator with the therapist will facilitate getting intelligence and sharing
information among all partners.
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2. Utilize dispatch to contact the CNT supervisor and other negotiators in the event of an
ongoing high risk suicidal/barricaded subject incident. The policy should be revised to
reflect enhanced call out procedures.
3. Have Crisis Negotiators train on hotlines to increase their experience in dealing with
persons in crisis.
4. Require three negotiators to respond.

Auditor Response
 Mr. Gissiner concurred with the recommendations. Having a therapist at the scene may
not have changed the outcome, thought. This was a thoughtful analysis of the issues that
impacted Police Communications and on scene supervisors.
General Recommendation #6
Other Considerations
 Radio Procedures/Communications Center: Radio communications throughout the deadly
force encounter were calm and measured. On scene officers and supervisors maintained
calmness, even during the confusion of who had fired the weapon.
 During the initial call to 911 Communications Center, the therapist (on a cell phone) was
disconnected. When she called back, it was answered by a different call taker. Also, the
therapist tells the call taker Mr. Babb shot a round in the house, but when the message is
typed in, it is put as he “shot out a window”. It is later clarified, but the difference can
impact officer response and other tactics.
Board Recommendations:
1. Best practice would be to maintain one call taker with the therapist. 911 is already
considering this change.
Other Considerations
 Technology: The Armored Rescue Vehicle has an in car video system but lacks audio. It
also lacks a pole camera and a means for persons inside the vehicle to get a view of a
location or suspect from the safety of inside the armor. The vehicle is used insinuations
where ballistic protection is needed. It is also used regularly by SWAT and CNT during
tactical operations. Given public interest in these high risk police encounters, it is
important that agencies be as transparent as possible. While cameras only provide one
vantage of the incident, they can aid in the investigation and after action review.
Board Recommendations:
1. Install audio and video recording for the ARV.
2. Install a pole camera and hands free viewing capability for the ARV.
3. Equip officers with body worn cameras.
4. Provide smart phones to CNT so that cell phone calls can be recorded using certain apps.
5. Provide supervisors with smart phones so that the incident can be viewed in real time from
a position of safety.
Other Considerations
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Mental Health/Veteran Response: The Eugene/Springfield area has a large number of
veterans who have recent combat related experience. The majority of returning veterans
have little police contact. However, some of those who have suffered trauma can be
volatile and unpredictable. The agency should continue to outreach to various
organizations to help prepare officers to better respond to veterans in crisis.

Board Recommendations:
1. Create a Veterans’ Response Team to examine how best to work with the veteran’s in
community, especially veterans in immediate crisis.
Auditor Response:
 Mr. Gissiner concurred with all of the recommendation in the Other Considerations
Section.
 Mr. Gissiner stressed the importance of working with local, state and federal partners to
develop effective ways to work with people in mental health crisis.
 Ms. Marek appreciated the adjudication recommendation. She said more thought was
needed on the decision to remain on the scene.
 Ms. Foltz said there had been a lot to cover with this case. She was concerned that the
ARV was not adequately equipped. There was a need for more training for mental health
responses.
 Mr. Wig had serious concerns about the investigation done by IDFIT which was not as
thorough as investigations done by EPD and the Police Auditor’s office. The gaps in the
IDFIT investigation were appalling and best practices were not followed. There was a need
to revise the IDFIT policies, and he questioned whether EPD should continue to work with
that organization.
 Ms. Conover saw IDFIT as a poor investment for EPD. The Deadly Force Board and the
Police Auditor were reviewing the policies.
 Mr. Van Houten appreciated Mr. Gissiner and Chief Kerns’ recommendations, and hoped
implementation of those recommendations would occur quickly. It would be important to
use patience and learn from missed opportunities. This event was a tragedy for the
community. Veterans returning to the community was a reality that the community needed
to prepare for. PTSD was not a condition that could be removed. He commended Chief
Kerns and the EPD for their efforts to plan for unanticipated events.
 Mr. McIntire said the event had a tragic outcome for the community. He appreciated the
willingness of Chief Kerns and the EPD to explore ways to work with people with PTSD
and other forms of mental illness.
 Mr. Denner said in the past, the Police Commission had worked through difficult issues.
There was a part of the community that viewed law enforcement as an “us versus them
situation”, and there was a need to bridge that gap. He noted additional federal funding for
the Veterans’ Administration had provided funds for two additional Cahoots van shifts. He
suggested the CRB should ask the City Manager to explore working with the Veterans’
Administration.
 Ms. Conover understood the EPD was considering having identification for officers who
served in the military, which may be a comfort to veterans in crisis. She cautioned such an
identification could also serve as a trigger for veterans in crisis.
 Ms. Marek said there was concern nationally about the militarization of police and it was
important for there to be clear lines of authority and behavior. Mr. Gissiner noted military
people were taught to react to aggression with aggression.
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VI.

ADJOURN

Mr. Gissiner briefly explained the cases the CRB would review at its next meeting.
The meeting adjourned at 8:05 p.m.

(Recorded by Linda Henry)
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MINUTES
Civilian Review Board
Sloat Room—Atrium Building—99 West Tenth Avenue
Eugene, Oregon
November 10, 2015
5:30 p.m.
PRESENT: Bernadette Conover, Chair; Eric Von Houten, Vice Chair; Maurice Denner, Steven
McIntire, Chris Wig, Lindsey Foltz, Heather Marek, Civilian Review Board members; Mark
Gissiner, Leia Pitcher, Vicki Cox, Police Auditor’s Office; Sgt. Dale Dawson, Sgt. Ryan Nelson,
Eugene Police Department; Jesse James, Stephanie Babb, Marlis Moats, Wanda Holloway, Daphne
McBride Rayser, Jack Dresser, Jason McBride, Scott McElroy, Members of the Public.
ABSENT: None.
Ms. Conover convened the CRB at 5:30 p.m.
I.

AGENDA AND MATERIALS REVIEW

Ms. Conover deemed the agenda approved.
II.

MINUTES APPROVAL

Ms. Conover deemed that the minutes from October had not been completed; therefore their
approval would occur at the next meeting.
III.

PUBLIC COMMENT

Mr. Van Houten explained that the public comment period would be limited to three minutes per
person.
Jesse James from the United Church of Christ began by stating that he had Asperger’s syndrome
and would need additional time to introduce himself, which was granted. He explained that he was
targeted by the SWAT team and an armored car outside his house and at three separate addresses.
He requested that there be a Presidential investigation into the death of Brian Babb.
Stephanie Babb spoke and explained that she was Brian Babb’s little sister. She presented a bullet
as evidence to the board. She also explained that her disabled mother, Wanda Holloway, was
planning on providing public comment but would be late. The Board agreed to allow her to present
when she arrived.
Marlis Moats provided details regarding the death of her nephew Brian Babb. She started by
explaining that on March 30th she was called to come to the Babb residence. She explained that
neighbors of Brian Babb had been ordered not to use their cell phones. She was told that Mr. Babb
had been killed within minutes of the arrival of Police. Ms. Moats stated that Mr. Babb would have
listened to the Police had they attempted to speak to him first. Additionally she expressed
frustration that the board only heard testimony from the Police when making their determination.
She also expressed sorrow that she had not been allowed to approach Mr. Babb when she arrived at
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his house and frustration that his dead body was not covered, and laid in his doorway where it fell
for hours. Ms. Moats also mentioned that the photographs she had did not show an assault rifle on
the porch. She concluded that Mr. Babb would have calmed down and acted reasonably had he
been given the chance.
Daphne McBride Rayser was called to speak but was not present. Mr. Von Houten asked Ms.
Conover if it would be possible to take a break from public comments then move on to the
remainder of the meeting and allow time for the remaining speakers to provide public comment
when they arrived, as he felt it was important to hear all of the public comments.
Ms. Conover called for a break from public comments and then moved on to comments from board
members and noted that public comments would be allowed later in the meeting.
IV.

COMMENTS FROM BOARD MEMBERS, HUMAN RIGHTS COMMISSION
LIAISON, AND POLICE COMMISSION LIAISON

Ms. Foltz and Mr. Denner had no comments.
Mr. McIntire said that the board needed to review the policies discussed at the previous meeting
and present them at the next Police Commission meeting.
Mr. Von Houten said that he appreciated that Mr. Babb’s family came to speak and that it was a
good reminder of how impactful board decisions were on residents’ lives.
Ms. Conover agreed with Mr. Von Houten’s comments and stated the CRB is a reactive board
whereas the Police are a proactive department and that she was hopeful that the board’s comments
were considered by police commissioners.
Mr. Wig stated that he wanted to do something as community leader. He referred to the Auditor
and Chief Kern’s memo and stated that the board has started the work but needed to move forward.
Ms. Marek appreciated the public comments presented at the meeting and provided to the board via
email. She said that she hoped the board would use the opportunity to discuss mental health
concerns.
V.
CASE REVIEW—Allegation of competency related to investigation of traffic
violation, investigation of EPD employee failed to adhere to standards of duties.
Summary of Facts
 Officer A attempted to stop a vehicle.
 The vehicle eluded the stop and Officer A did not pursue.
 Office A called dispatch and described the vehicle as possibly stolen and stated that the
vehicle hit the Officer’s car.
 Officer B attempted a PIT maneuver when the vehicle was located.
 Officer A reported the hit and run.
Allegations
 Performance – Officer A did not provide an accurate report.
 Competency – Officer A failed to adhere to the standards of duty.
Recommended Adjudication - Adjudications sustained.
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Issues for CRB Discussion
o Complaint Intake and Classification
 Mr. Denner had no comments or changes to the 3 but wanted to know
where the addition of the fourth came from?
 Ms. Pitcher said that they had decided that something needed to be added.
 Mark Gissiner said that they were debating between judgment and
competency.
 Mr. McIntire said that in the past practice and that it was good to see that it
was added.
 Mark Gissiner said that the decisions and mistakes were those of a rookie
Police Officer, and were administrative mistakes expected of a newer
employee but that there were different expectations for an employee with
experience.
 Mr. Wig said that there was no judgment in the books this month but that
competency needed to be described.
 Ms. Conover listed four components; judgment, thought process,
communication, and action.
 Mr. Denner said that he read the interview where the Officer concedes
competency with regards to what was announced incorrectly over the
radio.
o Complaint Investigation and Monitoring
 Ms. Foltz wanted to know why it took so long to review.
 Ms. Pitcher answered that once allegations were adjudicated, it was held
for administrative action. She said that they were supposed to review it in
September but the City Attorney was not comfortable, even though they
were done with the review.
 Ms. Foltz said that it was a beleaguered process.
 Mark Gissiner said that there was sensitivity in the due-process process.
Sgt Nelson conducted the investigation.
 Ms. Conover said that six months from the incident to the memo was
standard.
 Mr. McIntire said that the interview was messy and that the officers were
answering questions before they were asked.
 Ms. Conover said that it was wise to let the officers speak as it aided in the
investigation.
 Ms. Pitcher seconded that perspective.
 Mr. Von Houten said that the complaint investigation monitoring was
good.
 Ms. Pitcher said that there was a lot of adapting.
o Relevant Department Policies and Practices
 Mr. McIntire said that the Officer’s lights weren’t activated and the
Officer’s car was unmarked. He asked what the policy was for a forcibly
stopping a suspect’s vehicle when the target vehicle wasn’t speeding or
driving at the time.
 Sgt. Nelson said that given the proximity and time the suspect recognized
that the Officer was attempting to stop the vehicle.
 Mr. McIntire asked for clarification on the car’s identification.
 Sgt. Nelson stated that the first car had activated lights and that the suspect
was knowingly fleeing making it appropriate for a second Officer to
attempt to stop the suspect.
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Mr. McIntire asked if time was enough of a factor.
Sgt. Nelson said that it was.
Ms. Foltz wanted clarification regarding the amount of time being
adequate given the unmarked car.
Sgt. Nelson replied that as long as the Officer was certain regarding the
suspect’s vehicle it was a valid reason to use the maneuver but that in this
case, it was not the type of maneuver they were trained for.
Mr. Wig asked if the level of force used was appropriate for the situation.
Sgt. Nelson stated that the amount of force used was minimal and that PIT
training is generally conducted at 80 mph, and focuses on the landing
point. In the case of a stolen vehicle it would have been appropriate.
Ms. Conover clarified that this would only be true in the case of a trained
Officer.
Sgt. Nelson said that it would only be approved in the case of a trained
Officer.
Ms. Conover stated that the policy was reviewed when used in PIT
maneuvers lowered to 35 mph with regards to pursuits, felonies were more
likely to allow pursuits.
Sgt. Nelson corrected her by stating that only violent felonies would allow
pursuit and that did not apply to this case.
Mark [Last Name] asked if this was true even in the interest of
apprehension.
Sgt. Nelson stated that the forcible stop was outside of the pursuit policy.
Ms. Foltz asked why the Watch Commander vehicle didn’t have a
dashboard camera.
Sgt. Nelson didn’t know why.
Ms. Foltz expressed concern that dashboard cameras weren’t required at
higher levels of command.
Mr. McIntire asked if a dash camera would activate when the lights were
activated or upon impact.
Sgt. Nelson replied that it would not activate in these circumstances.

******** At this point the public comment period resumed. ********
VI.

PUBLIC COMMENT PART II
Ms. Conover stated for the record that the board was allowing for the public to sign up for
public comment beyond the normal period.
Wanda Holloway thanked the board for the time they spent reviewing the case and said
that she understood that it wasn’t easy leaving their families. She apologized for her
emotions. She wanted the board to know that there was a social relationship between the
Officer that shot Mr. Babb and Mr. Babb’s former wife. She stated that Mr. Babb’s ex-wife
worked in the same dental office that the Officer’s sister-in-law worked in during the
period of divorce and remarriage. She said that Mr. Stutsman took the primary lead when
he should have stepped aside. She said that her son, Mr. Babb, had served three terms in
Afghanistan.
Daphne McBride Rayser stated that she was not a cop hater but that on March 30th there
was a fatal mistake. Not in Mr. Babb’s decision to discharge a firearm in his home within
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City limits and not in his aiming the weapon at the Police Officer, but in calling his
therapist and asking for help. She asked the board why the CRB concluded no fault when
the evidence was poor and lacking. She stated that Mr. Stutesman put people in jeopardy.
She also stated that they could have reached out to Mr. Babb’s family for help. She said
that discharging a fire arm in City limits warranted a citation but that the Police response
triggered Mr. Babb’s PTSD. She concluded by saying that the Police protect and serve
themselves first and that the safest person in Eugene killed her cousin.
Jack Dresser said that he had been asked to speak after he wrote an op-ed piece regarding
the killing. He said that he wasn’t sure what criteria the CRB used but described the board
as incompetent. He explained that, based on his experience as an army psychiatrist, he
viewed Mr. Babb as severely depressed and intoxicated at the time and that by arriving at
his house in SWAT and counter attack vehicles the Police served as a trigger for Mr.
Babb’s PTSD. He said that the action was a reflection of the Police mentality. He
concluded by describing the trainings officers receive and stated that of the 325 trainings
only 3 were on the topic of communication and these were titled ‘verbal judo’ thus
highlighting the obsession with force and compliance. He also noted that there was no
training in psychology and respectful communication.
Jason McBride said that he couldn’t add anymore than Daphne but that he didn’t
understand what right the Police had to force the situation to the point which it did. He
emphasized that the action was only a misdemeanor and that Mr. Babb had the
constitutional right to defend himself when he was threatened.
Scott McElroy read a letter written by Robin McBride. The letter stated that Mr. Babb was
trying to get help from his counselor and that the counselor thought that only a couple of
Police Officers would arrive to conduct a welfare check. She stated that Mr. Babb was a
soldier and that the tactical squad triggered his PTSD.
Ms. Conover requested that all written comments be provided to the board in order to
become part of the written record.
VII.

BREAK - Ms. Conover called for a break at 6:40.

VIII.

CASE REVIEW CONTINUED
o Policy and/or Training Considerations
 Ms. Conover asked if there was audio available as it was more helpful than
video alone.
 Sgt. Nelson stated that there was audio available.
 Mr. Von Houten wanted to know how often Officers mistakenly reported
something over the radio or in a report.
 Sgt. Nelson didn’t know how often that occurred but he said that it was
uncommon for an Officer not to correct themselves over the radio when
the mistake was immediately known.
 Mr. Denner said that the damage to the fleeing vehicle was fairly low
given the height of the SUV. He asked if they had reconstructed the crash.
 Sgt. Nelson said that they had not reconstructed the crash and that the
contour of the push bumper explained the limited damage to the suspect’s
vehicle.
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Sgt. Dawson said that there was no injury and minor damage with the car
still in place and an impact of less than 10 mph, therefore no
reconstruction was warranted.
Adjudication Recommendations
o There was consensus by the CRB to agree with the adjudication recommendations.
Additional Comments/Concerns
o Mr. McIntire said that they did a good job utilizing the OODA loop in relying on
individuals for information. He said that it was alarming when they couldn’t.
o Ms. Foltz agreed and said that someone rising to rank when they demonstrated a
lack of judgment left her with an uneasy feeling.
o Mr. Von Houten said that there was potential for harm from misrepresentation of
actions from a suspect and that the event could have escalated from the response.
He said it showed a troubling lack of insight.
o Ms. Conover said that it wasn’t the first case of a supervisor expressing lack of
judgment and that the Officers on the streets needed to be able to trust their
superiors. She said this was cause for great concern.
o Mr. Denner inquired about the culpability of an Officer that files a complaint based
on false information.
o Ms. Conover said that someone swearing as to what they heard on the radio was
different than swearing to the accuracy of what was said over the radio and that
these were separate issues.
o Mr. Denner asked about other crimes that were committed.
o Sgt. Nelson replied that they were talking with the DA and that it was still a valid
charge based on the citation that took place.
o Mr. Wig said eight month gap from the time of the event might allow for
something to fall through the cracks. He said that the Auditor’s Office did a great
job but that it shouldn’t happen again.

IX.
CASE REVIEW—The owner of a store called 911 for the theft of a bike and an Ecigarette. Two Officers pursued the suspect and attempted to arrest him which resulted in the
discharge of a Taser on the fleeing suspect.
Summary of Facts
 Internally reported following discharge of a Taser on a suspect fleeing an Officer during an
attempted arrest.
 Two Officers pursued a suspect into an alley after a store owner called 911 reporting a
stolen bike and E-cigarette.
 An Officer ordered the suspect to stop and attempted to arrest him.
 A third Officer entered the alley from a building adjacent to the alley.
 Officer A drew a Taser gun and discharged it on the suspect.
 Medics were called to the scene.
Allegations
 Officer A violated policy by discharging a Taser into the back of a fleeing suspect.
Recommended Adjudication
o Sustained.
Issues for CRB Discussion
 Complaint Intake and Classification • Internally reported
o Ms. Conover agreed with the intake and classification.
 Classification: Allegation of Misconduct
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Complaint Investigation and Monitoring
o Mark Gissiner said every use of force is looked at by a supervisor, not just those
that are complaint driven.
o Ms. Conover asked what the lowest threshold was for use of force and if it was
anything above passive resistance. She asked if Police Officers arriving to a call
was considered use of force.
o Sgt. Reynolds replied that use of force was defined in policy.
o Mr. Wig said that he appreciated the write up by Sgt. Dawson. Everything was
clear and concise and he understood what was meant.
Relevant Department Policies and Practices
o Judgment
o Performance - Violation of Policy
 Ms. Foltz said that the report of the suspect posing a credible threat was
not consistent with the body camera footage and that it appeared that the
suspect was running away, and that she was not happy the suspect was
shot in the back.
 Sgt. Reynolds said that one problem with the video footage is that it
doesn’t show the entire event, and that when a suspect is running towards
you and turning a corner it can be perceived as a credible threat on the
ground.
 Ms. Foltz asked about the decision making process in discharging a Taser.
 Ms. Pitcher stated that it could have resulted in the Officer on the ground
otherwise.
 Ms. Foltz stated that the Officer could have stepped aside and stopped the
pursuit.
 Ms. Marek agreed that Ms. Foltz had a legitimate point and that the result
was brain bleed in the suspect.
 Mr. Von Houten said he didn’t think it’d be safe to take him down and that
tripping him would be an appropriate use of force.
 Sgt. Reynolds said that the Officers didn’t know the identity of the suspect
at the time.
 Ms. Foltz clarified that because the Officers weren’t certain of the identity
of the suspect they were unable to determine the appropriate level of force.
Policy and/or Training Considerations
o Mr. McIntire said that sometimes officers forget to take the safety off their Tasers
and if this had been the case the suspect would have been running toward the
Officer when the Officer drew the Taser, thus posing a credible threat.
o Ms. Pitcher stated that Officers are trained to conduct a safety spark test and let it
cycle for 5 seconds.
o Sgt. Compton demonstrated for the board using his Taser.
o Sgt. Reynolds said that officers are required to carry 2 less than lethal weapons,
one of which can be a Taser.
o Mr. Denner stated that Officer A did what was expected and that he was impressed
with the response to keep the airway open and call for medical help in a
professional manner. He felt that once the suspect was incapacitated, they were
safe.
o Ms. Marek discussed the Taser policy and said that it takes into account the
severity of the crime, the immediate threat, and resisting arrest. She said she was
surprised that a suspect could be Tased if the crime from which they were fleeing
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was a felony or sexual misconduct, some of which were nonviolent such as a
fishing violation or public indecency. She said she would recommend using a
Taser only for instances of imminent threat or when suspects were fleeing violent
crimes, even though Tasers are considered less than lethal she emphasized that
they are an intermediary use of force.
o Mark Gissiner asked if she considered them to be the equivalent of a firearm.
o Ms. Marek stated that she didn’t know where the middle ground was.
o Mark Gissiner said that the use of fire arms may be allowed to subdue a violent,
fleeing felon. He also expressed concern that when people are shot in the back with
a Taser they fall leading with their heads, which can lead to serious physical harm.
o Ms. Marek said that when the threat was less severe a Taser can be appropriate but
that there needed to be higher standards regarding the use of a Taser.
o Mark asked if she was recommending a more concise list to which Ms. Marek
replied that she would like to see a better list of when it is appropriate to use a
Taser.
o Mr. Von Houten stated that the use of a Taser would be justified when the suspect
was a threat to the Officer and the community and Ms. Marek added that it
wouldn’t be justified when it was a threat to the individual upon which it was
being used.
o Ms. Conover stated that she worked on the team that adopted the guiding policy
and that she didn’t recommend a detailed list as it could possibly lead to officers
not carrying the Taser. She also said that Taser discharge rates in Springfield were
much higher than in Eugene.
o Ms. Marek said that she didn’t want to imply that the Taser was used
inappropriately but that there was room for additional standards.
Adjudication Recommendations
Additional Comments/Concerns
o Mr. Wig stated that it is unsafe and inappropriate to discharge a Taser into a
person’s back.
o Ms. Conover stated that the back is a good place to discharge a Taser as there is a
large target.
o Ms. Foltz stated that both reports were carefully written and detailed.

Case Review Concluded at 7:30
X.

Ms. Conover asked if there were any agenda items to be moved to the next meeting.

Ms. Marek asked to prioritize the discussion of audio recording the Civilian Review Board
meetings. She said that the core purpose of the board is to increase transparency which is why she
supports having the board meetings recorded.
Ms. Foltz agreed that transparency during the meetings was important and that if Officers are
required to wear body cameras, the board should be held equally accountable. She said that the
names of Officers could be edited out if need be.
Ms. Marek said that the recordings could increase interest and credibility.
Ms. Conover asked if people kept track of how often the audio was viewed on websites to which
Ms. Foltz replied that it was a metric that could be tracked.
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Ms. Cox mentioned that there had been 3-4 requests for minutes annually.
Ms. Conover was concerned that recording the meetings could lead to guarded conversations and it
would put the board in a position to redact which could be seen negatively by the public. She did
agree with the need for transparency.
Ms. Pitcher said that recording part of the meeting except for the case review was a potentially
intermediary step that would increase transparency.
Mr. Wig said that the Auditors Report had the largest impact on the public and it was important to
reach more people.
Mr. Von Houten said that people also wanted to know about the cases and that the board asked
Officers to wear video cameras all day.
Mr. McIntire wanted to know if the board had the authority to make the decision.
Mark Gissiner said that the decision to record the meetings also depends on the time it took to
redact confidential information.
Mr. Denner mentioned that an issue may arise with the Union when discussing confidential
personnel files.
Mark Gissiner said there would be an issue with identifiable characteristics.
Ms. Conover said that consistency was imperative.
Mark said editing audio was likely easier than editing video.
Ms. Pitcher said it would be difficult to make the edited video seamless.
Mr. McIntire said that the edited results may be problematic for the public.
MOTION
Mr. Von Houten made a motion to audio tape the civilian review board
meeting in its entirety.
Mr. Denner seconded the motion.
FRIENDLY AMENDMENT
There was a friendly amendment that Staff review the feasibility of video
editing.
Mr. Von Houten seconded the friendly amendment.
DISCUSSION OF AMENDED MOTION
Mr. McIntire wanted to know the cost of the process and how many people
will see it.
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Ms. Marek said that even if only a few people see it the process was
valuable.
CHAIR CALLED FOR ACTION
Ms. Conover asked if the board wanted to move forward with a vote or
wait for the additional information.
MOTION
Mr. McIntire made a motion to table the vote.
Ms. Conover seconded the motion.
DISCUSSION OF SECOND MOTION
 Ms. Marek said that they needed to complete the first motion before
proceeding.
 Mr. Wig said that the second motion was an interjection to table to a
date certain.
 Ms. Conover said that the vote could be tabled to next monthly
meeting where there would be a presentation on the skills and time
necessary to implement.
 Ms. Marek said that she wanted to have a detailed list of the facts
necessary to make the vote.
 Ms. Conover clarified that the information to be provided would
related to how many people would access versus the cost.
 Mr. McIntire said he’d like to know what the concerns might be.
 Ms. Conover wanted to know if anyone else was in a position to
redact.
 Mr. Wig said there was no way to know.
VOTE TO TABLE THE INITIAL MOTION TO RECORD THE BOARD MEETINGS TO
A TIME AND DATE CERTAIN
The vote to table the vote regarding recording the board meetings to the
next meeting was confirmed 5 aye 2 nay. The vote was tabled to the next
Civilian Review Board Meeting.
The board discussed when the next meeting would be held.
Mr. McIntire recommended January since it would take some time to gather the necessary
information.
Ms. Conover agreed.
Mr. Von Houten recommended the 12th of January.
Mr. Wig said that he asked to resign from as the Human Rights Commission Liaison a few months
ago. Ms. Marek said that she would serve in this position.
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XI.

AUDITOR REPORT

There were 45 complaints in October which was on pace to set a record. He said they were working
on outreach to Latino communities. He said that the Department has reached out to grass roots
organizations to start the conversation. He finished by saying that he requested facilities to install
automatically locking doors for times when Auditor staff were on duty alone and they had to step
away from the desk.
Ms. Conover said that they would present last year’s summary to the City Council at the upcoming
meeting.
IX.

ADJOURN

The meeting adjourned at 7:55 p.m.
(Recorded by Cara Mico)
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Eugene Police Department
November 2015 Open Case Report
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 2, 2015
Class/sub-class: Policy Complaint
Disposition:
RP inquired into how the illegal camping with St. Vincent de Paul program works and answers to specific
questions he has. RP reported illegal camping in Hendricks Park.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 2, 2015
Class/sub-class: Service Complaint / Service level
Disposition:
RPs stopped by the Auditor's Office frustrated with a situation with EPD. Lane County Deputies executed
a lawful eviction on a tenant at RP's rental property and the locks were changed. Four hours later
when RP returned to do a walkthrough of the property the tenants had returned and broken into his
property and changed the locks. RP called police for a trespass, breaking and entering situation. Five
EPD officers showed up spent 2 1/2 hours talking about the situation, even looking at the paper work
and talking to a person at the County. They finely decided RP had to leave or he would be arrested.
Lane County says they executed the eviction and the issue is EPD's. EPD says there is no Police report
nor would they provide an incident number. EPD also will not take a report about even now about the
incident.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 2, 2015
Class/sub-class: Policy Complaint
Disposition:
RP contacted the Auditor's Office upset with the customer service he received when reporting a large
noisy party in his neighborhood.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 3, 2015
Class/sub-class: Inquiry
Disposition:
RP contacted the Auditor's office with the concern that an officer’s contact with him when he called
about a dispute with his father was unprofessional. RP felt the officer's dissertation on mental illness
was not needed, making him feel less of a person, and seemed to be personally attacking him.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 3, 2015
Class/sub-class: Service Complaint / Performance
Disposition:

RP contacted the Auditor's Office upset that she has been unable to get a call back from a sergeant
about her case concerning the theft of her Social Security Benefit Card. RP stated she has left numerous
voicemail messages.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 4, 2015
Class/sub-class: Service Complaint / Performance
Disposition:
RP called with the concern about the way he was treated by an officer when called to a small fender
bender with no damage or injuries. RP had stopped behind a woman whose car had broken down in
the turn lane on Bertelsen and when he went to move around her into the parking lot he bumped her
car, no damage, no injury. The officer took his license, checked it on his computer and returned yelling
at him and cited him for careless driving. RP called back after remembering the officer also called DMV
and reported him as unfit to drive causing him to have to retake all the DMV tests.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 6, 2015
Class/sub-class: Inquiry
Disposition:
RP reported to the Auditor's Office that when he was arrested for trespass, the officer inappropriately
frisked him by groping his crotch. RP stated that he had reported the incident to OSP in August of
2014.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Nov 9, 2015
Class/sub-class: Inquiry
Disposition: Supervisor Review-Closed
RP reported that an officer approached him as he was eating his lunch in his motorhome in Skinner's
Butte Park. The officer started telling him it was illegal to camp in the park or streets; that he was seen
a lot at the Campbell Center. The officer would not reply when asked if he was doing anything illegal at
the moment and demanded he get out of his rig. The officer never asked for ID or his name. RP
stated the officer then pulled him out of his vehicle bruising and blooding his arm. RP felt he was
goaded into interfering and resisting the officer.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Nov 9, 2015
Class/sub-class: Policy Complaint
Disposition: Supervisor Review-Closed
RP submitted a complaint recommending a change in 911 Policy/Protocol. When RP called 911 he told
the call-taker his address, the reason for his need for help and what kind of help he needed. The calltaker confirmed address and phone number and what type of injury. Then she started asking
questions which the RP felt were irrelevant at that particular time. After one or two questions the RP
asked her if the first responders were on their way. She told the RP no they were not, he had to get
more information before she could dispatch them.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 10, 2015
Class/sub-class: Inquiry
Disposition:

RP stopped by the Auditor's Office with a concern about her interaction with an officer. RP went to
Police headquarters to report an incident with an ex-boyfriend. The officer taking the report subjected
her to sobriety tests. She was told she passed because she was athletic. She was then arrested and
the breathalyzer test was 0.04. RP feels the officer never had probable cause to make an arrest. She is
also upset that her complaint about her ex-boyfriend was never investigated and that the two matters
should have been separated out into two case numbers. RP also expressed concerned about the
officer's demeanor and thought he was inappropriately flirty.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Nov 12, 2015
Class/sub-class: Service Complaint / Performance
Disposition: Supervisor Review-Closed
RP wrote to Chief Kerns about the issue he had on two separate occasions trying to turn in a gun for
law enforcement disposal. On both occasions RP was directed to the red phone in the lobby the 1st
time no one was available at all, and RP waited over an hour with no one able to help him. RP feels it
should not be this difficult to dispose of a gun responsibly.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 13, 2015
Class/sub-class: Service Complaint / Performance
Disposition:
RP contacted the Auditor's Office upset with the way an assault was handled. RP was in a verbal
altercation with another taxi driver when they pushed each other. Suddenly another man attacked him
from behind, knocking him out and leaving him with stitches, puncture wounds in his elbow, and cornea
scratches. RP can understand the mutual combatant with the other taxi driver but not with the third
man that the officer decided was appropriate. RP would like to press charges and has been unable to
get an officer to return his calls.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Nov 17, 2015
Class/sub-class: Service Complaint / Performance
Disposition: Resolved
RP left two messages on Chief Kerns voicemail about how unhappy she was with the service she
received from EPD concerning threats by a man. At some point Cahoots was called and RP was very
offended stating she has no history of mental illness. RP is very afraid for her life and does not feel EPD
helped her in this instance. (RP was able to obtain a restraining order) RP returned the call from the
Auditor's Office about her concern. RP had not meant to file a complaint but to only be reassured that
she would have the protection of EPD. At this time RP is not interested in making a formal complaint
about EPD.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Nov 19, 2015
Class/sub-class: Service Complaint / Performance
Disposition: Supervisor Review-Closed
RP complained to the Auditor's Office that when the boyfriend of his daughter's mother walked into his
home and assaulted him, punching him in the eye and laying him out, the Officer that responded told
him "It will depend on what he says whether or not he is arrested". He later received a voicemail from
the Officer telling him the guy can't come to his home and he can't go there. RP just cannot believe that
someone can walk into his home uninvited punch him out and not face consequences.

__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 19, 2015
Class/sub-class: Service Complaint / Performance
Disposition:
RP reported that he called the non-emergency line to report a young man acting strangely outside a
school. RP stated he waited on hold for 3 or 4 minutes and a male call taker picked up and after
listening to the issue told him he would transfer him to 911. RP than heard silence, then "oh crap" and
the line went dead. After not getting a call back in a few minutes he call back to the non-emergency line
and was able to report his incident. RP felt that the call had been handled unprofessionally and he was
not at all impressed.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Initial
Received date: Nov 23, 2015
Class/sub-class: Allegation of Misconduct / Performance
Disposition:
An officer arrested/lodged the suspect for a warrant and a PC charge of Unlawful Poss. of
Methamphetamine. ECU received a request for the Form 49 regarding the evidence from the Lane
County DA's Office. ECU was unable to locate the evidence. The report advises the evidence was
lodged. There was no EPR in the records case file.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Nov 23, 2015
Class/sub-class: Inquiry
Disposition: Dismissed-alt remedy
RP stopped by the Auditor's Office to complain about how an officer investigated a traffic accident in
which he and his wife were hit on their motorcycle by another vehicle that did not yield to them at 11th
and Oak Patch. The Officer then gave him a reckless driving citation and left.
Dismiss - Alternate Remedy MG
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 23, 2015
Class/sub-class: Service Complaint / Courtesy
Disposition:
RP contacted the Auditor’s Office about how she was treated by a female officer who responded to a
dispute. RP claimed the officer was rude, disrespectful and threatening; using curse words with her. The
officer also did not take the time to listen to what happened and even claimed to have witnessed the
incident when she didn't.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 23, 2015
Class/sub-class: Inquiry
Disposition:
An anonymous caller reported an officer in an EPD pickup truck parked illegally in front of her house
causing her to have a difficult time backing out of her drive way. RP felt the officer gave her grief after

trying to help her back out, saying "I don't have time to give you driving lessons right now."
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 24, 2015
Class/sub-class: Inquiry
Disposition:
RP contacted the Auditor's Office with the complaint that an officer contacted him on his phone about
10 pm and bullied and berated him for 10-15 minutes about a telephonic harassment and trespass issue
that the officer did not have correct facts about. The officer multiple times told him he didn't know what
he was talking about and laughed at him. When RP cited his 5th amendment rights the officer hung up
on him.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 24, 2015
Class/sub-class: Inquiry
Disposition:
RP complained about the use of pepper spray against a hostile animal.
________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Nov 24, 2015
Class/sub-class: Service Complaint / Courtesy
Disposition: Supervisor Review-Closed
A supervisor received a phone message from a citizen who wanted to talk to a supervisor regarding a
call earlier in the day at the Park Blocks. A female wanted to file a complaint about a 9-1-1 call her
boyfriend had placed earlier in the day. The citizen requested to remain anonymous. The caller stated
she and her boyfriend had come across a female who was in crisis, upon calling 9-1-1 the call taker had
laughed at the situation and had not taken their concerns seriously. The call taker had also told them
they could be fined for misusing 9-1-1.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 24, 2015
Class/sub-class: Service Complaint / Performance
Disposition:
RP reported an officer driving that turned off Railroad Blvd. all the way over to the turn lane on
Chambers and almost hit her. RP felt the officer was driving erratically and the same driving behavior
would have gotten her a citation.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Initial
Received date: Nov 30, 2015
Class/sub-class: Inquiry
Disposition:
RP stopped by the Auditor's Office with the complaint that in mid-October after being asked to leave a
restaurant and going outside and sitting on the curb officers’ hand cuffed him and took him to the
hospital not for doing anything illegal but because he told them he was an Angel. RP is upset because at
the time he was not hurting anyone, or breaking any laws only speaking some words and as an
American citizen he is allowed to say he is an Angel if he wants too.

__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 30, 2015
Class/sub-class: Service Complaint / Courtesy
Disposition: Retired
RPs reported an officer was extremely rude to them. RP's are from out of state and became lost trying
to find Alton Baker Park, they asked an officer directing traffic the way and was told they could turn left
on Centennial Loop, once there they encountered this other officer that told them they couldn't go that
way, even after telling her about the other officer, she became hostile with them, screaming at them,
accused them of lying, refused to give her last name saying you don't need that and when his wife
finally got her badge number told her she needed to leave or things would get worse for her. RP's felt
threatened for being lost and confused in a strange city.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Nov 30, 2015
Class/sub-class: Inquiry
Disposition:
RP was directed to the Auditor's Office about an incident in which she called EPD on the nonemergency line that a man who she has a restraining order on was at her front door. After about 30
minutes 4 officers responded but the man had left. The officer in charge was short and chippy and
disrespectful with her, acting upset that she had even called, the officer claimed that because she had
modified the order it no longer protected her home and there was nothing they could do.

Eugene Police Department
November Closed Case Report
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: May 28, 2015
Class/sub-class: Allegation of Misconduct / Constitutional Rights
Disposition: Within Policy
RP contacted the Auditor's Office upset about an incident in which she was arrested for giving false
information to an officer and then later a charge of interfering with an officer was added. RP had pulled
her van over because of a flat tire and officers showed up and demanded her name. RP didn't think she
had to give her name because she hadn't done anything. While being arrested RP alleges that she was
basically beat up and that each of the three officers bashed her head up against her van. RP also
alleged officers refused to give their names.
1.
Constitutional Rights - 322 Search and Seizure
It is alleged an officer violated a person’s constitutional rights by arresting her without Probable Cause.
2.
Constitutional Rights - 322 Search and Seizure
It is alleged that an officer violated a person’s constitutional rights by arresting her without Probable
Cause.
Allegations:
Constitutional Rights - 322 Search and Seizure - Within Policy
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Jun 22, 2015
Class/sub-class: Allegation of Misconduct / Performance
Disposition: Administratively Closed
During intake at PCU, an employee showed a supervisor an item that she had taken out of the drug
lockers. It was an envelope with a message from an officer stating that he had found the enclosed
bottle of pills in the trash in the drug packaging room at the ECU. Written on the bag which was not
tape sealed was "propoxyphene sched IV".
The supervisor tentatively identified the officer who threw the pills in the trash. This will need to be
confirmed through further investigation.
1. Performance - 804 Evidence and Property Handling
That an officer disposed of a controlled substance in trash when he should have lodged the drugs as
evidence or contraband in the Evidence Control Unit.
This case was administratively closed on 11/9/15; no involved employee identified.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Aug 5, 2015
Class/sub-class: Allegation of Misconduct / Use of Force
Disposition: Within Policy
An officer conducted a traffic stop on a reckless driving suspect.

Allegation of Misconduct: Use of Force by an officer for hitting the driver in the face while the driver was
seated in the vehicle.
Allegation of Misconduct: Courtesy the officer by directing profanity at a handcuffed individual and said
profanity had no legitimate law enforcement purpose.
Courtesy allegation dismissed by Chief Kerns; to be handled as performance: coaching.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Oct 28, 2015
Class/sub-class: Allegation of Misconduct / Constitutional Rights
Disposition: Dismissed-alt remedy
RP called to complain that she was arrested for initiating a false report when she tried to report that
someone had tried to steal her phone. She stated that she saw the guy who tried to steal it in the
paper this week; he had been arrested for stealing someone's phone and stabbing them. She stated
that the charges against her were not filed, but she was upset that the wrongful arrest is on her record
and wants compensation for her time in jail.
Dismiss - alternate remedy. Constitutional rights.

The Eugene Police Department received 34 commendations from citizens in November,
2015. Below is a sample of those commendations.
A citizen commended officers for the Active Shooter/ALICE training they provided to the citizen’s
organization. The citizen commented, "Your presentation was thoughtful, engaging and even
funny, which is really challenging given the subject. Thank you for giving us the skills we would
need to survive and an opportunity to think about our actions and our facility!"
An officer was commended by a citizen for the assistance they received from the officer with
changing a flat tire on I-5. The citizen was in a position that didn't allow to change the tire in a
safe manner. The citizen commented, "Eugene Officer (officer’s name) stopped behind us with
light bar flashing which gave us a distinct feeling of security. He also helped us finish up the lug
nut tightening. He went far beyond the call of duty since he was off-duty and on his way home."
The citizen further stated, "This commendable officer exhibited very professional skills and had a
concern for our safety."
A citizen commended officers for their professionalism and quick response in assisting with a
trespasser at a local church. The fellowship had received communications from a mentally
unbalanced person making threats that something bad would take place at their congregation.
When the subject arrived at the property, officers were notified. They responded within five
minutes and provided security for the church until the end of the service. The citizen commented,
"I would like to commend all the involved officers for their quick actions. Their response provided
an added sense of security… It is a privilege to live in a community where the Police Department
and its officers demonstrate such a high level of professionalism and concern for the public they
serve."
A Community Service Officer was commended by a citizen for the contributions they’ve provided
to their neighborhood association. The citizen commented, "I'm calling to just express my extreme
gratitude for all that you have done for us in the neighborhood. You have been remarkable and
have made such a huge difference for us that own property. We're reclaiming our neighborhood.
This wouldn't have happened without you and your initiative."
A citizen commended officers for the compassion they showed during a recent suicide incident.
The citizen posted the following comments on Facebook social media, "I just wanted to give
special recognition to two officers that responded to a suicide... There were two young officers
that stayed and talked to the neighbors and gathered evidence while they waited for the coroner.
The part that I was really happy about was when (news agency) showed up to do a story the
officers politely turned them away telling the reporter it was a private matter and that he wouldn't
give any information about the situation. Much respect to those two young men. They even
stepped aside to say hi to my son. Give them a pat on the back."
The Eugene Police Department was commended by a citizen for their support and efforts in
raising money for the Special Olympics. The citizen commented, "You guys are the best. Thank
for what you guys do in keeping everybody safe all over Eugene."
A citizen commended an officer for their presentation to a local mental health advisory/alcohol
and drug planning committee. The presentation covered behavioral health and its relation to
public safety for the community. The citizen commented, "Thank you not just for helping with this
event, but for your excellent leadership..."

A citizen commended an EPD employee for their "help, kindness, and generosity" in assisting
with the payment of four new tires on the citizen’s automobile when the tires were recently
slashed. The citizen was unable to cover the cost of new tires for their car and the insurance
would not cover the expense. A local tire company was not able to locate used tires that would
suffice, so they placed four new tires on the vehicle at a lower rate for the citizen. The citizen
commented, "Thanks to you and (name of local church) paying the entire bill of the tires, I can
continue to pick up and deliver food to those in need."
A 9-1-1 Call-Taker was commended by a citizen for their assistance related to a Call-For-Service
for a 'Fall Injury' that the citizen was involved in. The citizen suffered a fractured skull during the
event that took place in their apartment, but was very grateful for the callback they received from
the call-taker. The citizen commented, "Thank you for the follow-up."
A citizen commended the Eugene Police Department for the steps that were taken to address the
community's concerns with respect to a dog that was left in a vehicle at a separate location when
police took the owner into custody. The citizen commended the department for "paying attention
to social media and holding a press conference about it". The citizen felt that this action taken by
the department showed that "police have a good side".
An officer was commended by a citizen for their assistance when they were involved in a traffic
accident. The citizen commented, “I had never been in a car accident before, and your assistance
was so greatly appreciated as this was a very traumatic experience for me!! Thank you for taking
the time to stay with me during this trying time. Your assistance was absolutely invaluable and I
appreciate it so much.”
A citizen commended officers that recently responded to a call for assistance to deal with a
trespassing situation in a downtown public building. The citizen commented, “Their prompt arrival,
professionalism, and calm demeanor helped resolve the situation with little disruption to other
people using the public area. Thank you and your officers for all that you do every day!”

Eugene Police Department
December 2015 Open Case Report
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Dec 7, 2015
Class/sub-class: Policy Complaint
Disposition: Supervisor Review-Closed
Email concerning EPD's lack of satisfactory response to recent complaints of trespassing at his place of
business.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Dec 7, 2015
Class/sub-class: Inquiry
Disposition: Supervisor Review-Closed
RP called the Auditor's Office upset with the way an Officer handled her call for service regarding
threatening emails about her comment on a public forum "Oregon Capitalist". This person scared her to
death and was trying to connect her to the happenings in San Bernardino. RP felt that the officer only
came to interrogate her. He immediately turned on a video camera and after listening to her told her
there was nothing he could do, nothing criminal had taken place and that she shouldn't be putting
herself out there on a public forum.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Dec 11, 2015
Class/sub-class: Inquiry
Disposition:
RP stopped into the Auditor's Office upset because when he was released from Jail after an arrest he
was told that they did not have his property. RP was not given a property sheet and was told it was the
arresting officer's responsibility. RP claims that he had a phone, a phone charger, a radio and 2 knives
on his possession and also his bicycle was at the scene of the arrest. RP want's his belongings back and
needs to know how to go about it. A preliminary review of the police report does not list any of the
above belongs nor does it list a locker.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Dec 12, 2015
Class/sub-class: Policy Complaint
Disposition: Supervisor Review-Closed
RP contacted me regarding his frustration with people illegally camping in Hendrick's Park. He stated
he's seen the same vehicles for over a year parking overnight on the side of the road or in parking lots
within the boundaries of the park.
Over the past few months he's called to report this but nothing has been done.
__________________________________________________________________________________________

Incident type: Internal Affairs
Status: Active
Received date: Dec 15, 2015
Class/sub-class: Service Complaint / Performance
Disposition:
RP contacted the Auditor's Office with a complaint about an officer who drove up behind him very close
3 or 4 times when it was dark and raining. RP did not know it was an officer at first causing him to be
fearful of what this driver was trying to do. Once the officer pulled him over he asked about his scary
driving and was told something about seeing his plate. RP felt the officer's driving was unsafe.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Dec 16, 2015
Class/sub-class: Service Complaint / Courtesy
Disposition:
RPs stopped by the Auditor's Office to complain about how an officer treated her son, while citing him
for theft. They stated that the officer told her son he was "lower than a worm's ass."
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Dec 23, 2015
Class/sub-class: Policy Complaint
Disposition:
RP called the Auditor's Office to complain that she had contacted EPD's non-emergency line several
times about a neighbor parking a car in a manner that blocks the cul-de-sac and the sidewalk, and that
EPD has not been able to help her.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Dec 24, 2015
Class/sub-class: Inquiry
Disposition:
RP sent a series of emails to the Auditor's Office, Chief Kerns, the Mayor, and others alleging that EPD is
ignoring crimes that he has tried to report.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Dec 30, 2015
Class/sub-class: Service Complaint / Performance
Disposition:
RP alleged that an officer wrote inaccurate information in a report; causing her daughter to withhold
visitation of her granddaughter.
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Dec 30, 2015
Class/sub-class: Service Complaint / Performance
Disposition:
RP alleged that during an arrest at the LTD station for trespassing, sometime this past month, arresting
officers damaged his backpack and broke his cell phone. (RP has been arrested six times since October.)
__________________________________________________________________________________________

Incident type: Internal Affairs
Status: Active
Received date: Dec 31, 2015
Class/sub-class: Allegation of Misconduct / Performance
Disposition:
Internal complaint about an employee sleeping on duty and incorrectly entered evidence into a data
collection system.
Allegations:
Conduct Performance __________________________________________________________________________________________
Incident type: Internal Affairs
Status: Active
Received date: Dec 31, 2015
Class/sub-class: Policy Complaint
Disposition:
RP stopped by the Auditor's Office to complain that he had contacted EPD several times about a noise
complaint related to a neighboring business. He stated that EPD had responded but told him nothing
could be done.

Eugene Police Department
December 2015 Closed Case Report
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Sep 23, 2014
Class/sub-class: Allegation of Misconduct / Performance
Disposition: Sustained
An officer located a vehicle that an officer had previously identified as being involved in an attempted
traffic stop.
Policy Violations:
Forcible Stops – violation of the Forcible Stops policy when he struck the involved vehicle.
Performance - failure to perform to the standards of his position when he notified other units over the
radio that he had been hit by the suspect vehicle.
Performance - failure to perform to the standards of his position when he failed to notify other
employees in a timely manner that the suspect vehicle had not struck him, resulting in inaccurate
reports.
Competency - failure to competently perform his duties when he failed to recognize or resolve the
fundamental discrepancies in how he described his attempted forcible stop.
Allegations:
Performance - 1401.3 Forcible Vehicle Stop Techniques - Sustained - Mar 22, 2015
Performance - 1101.1.B.9 Unsatisfactory Performance - Sustained - Mar 22, 2015
Performance - 1101.1.B.9 Unsatisfactory Performance - Sustained - Mar 22, 2015
Performance - 1101.1.B.8 Competency - Sustained - Mar 22, 2015
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Feb 26, 2015
Class/sub-class: Allegation of Misconduct / Performance
Disposition: Sustained
A "safety complaint" against a supervisor alleging that the supervisor denied an officer's request for
backup at jail arraignments at the Lane County Jail.
Classified as an Inquiry and assigned to IA per Auditor.
Reclassified to Allegations of Misconduct:
Performance: Violation of Section 15.4 of the City of Eugene Administrative Policy Manual:
Employee Safety: Supervisors and employees are responsible for employee safety and accident
prevention, including using safe methods, practices and equipment relative to the job being performed.
Employee failed to provide adequate safeguards to Officer B when assigned jail arraignments and after
requesting additional assistance from EPD on February 11, 2015.
1101.1.B.9 - Unsatisfactory Performance - Failure to adequately assess the safety risk to an officer,
when the officer requested assistance at jail arraignments based on the number of inmates and the
behavior of the inmates at arraignments at the Lane County Jail.
1101.1.B. 16 Integrity

Failure to scrupulously avoid any conduct which compromised his integrity and that of the department
when he gave inaccurate statements in his IA interview regarding the circumstances surrounding his
refusal of a request for cover.
Allegations:
Performance - 1101.1.B.9 Unsatisfactory Performance - Sustained - Jun 18, 2015
Performance - APM 15.4 Employee Safety - Sustained - Jun 18, 2015
Conduct - 1101.1.B.16 Integrity - Insufficient Evidence - Jun 18, 2015
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Apr 27, 2015
Class/sub-class: Allegation of Misconduct / Conduct
Disposition: Sustained
1. 1101.1.B.16 Integrity
It is alleged that a supervisor misrepresented to another supervisor the circumstances of how it came to
be that the supervisor was to assist a charitable organization. The communications received by text
message and email appeared to represent that the charitable organization had sought the supervisor
out requesting assistance as a liaison when in fact the supervisor initiated the communication with the
organization's leadership and offered assistance, which they accepted.
2. 1101.1.B.26 Unbecoming Conduct
It is alleged that this same supervisor, during a telephone conversation with another jurisdiction’s law
enforcement professional and a leader of the charitable organization , referred to two EPD Captains by
using profane, vulgar and/or disparaging names.
Allegations:
Conduct - 1101.1.B.16 Integrity - Sustained - Aug 31, 2015
Conduct - 1101.1.B.25 Unbecoming Conduct - Sustained - Aug 31, 2015
__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Apr 30, 2015
Class/sub-class: Allegation of Misconduct / Performance
Disposition: Sustained
A supervisor directed officers to check a suspicious package, without due regard for the safety of the
officers.
APM 15.4 Employee Safety
Supervisors and employees are responsible for employee safety and accident prevention, including using
safe methods, practices and equipment relative to the job being performed. The supervisor failed to
provide adequate safeguards to officers when he directed them to handle a potentially dangerous
package rather than notify EDU of the suspicious package.
1101.1.B.9 - Unsatisfactory Performance - That a supervisor failed to adequately assess the safety risk
to officers, when he directed them to handle a potentially dangerous package rather than notify EDU of
the suspicious package.
Allegations:
Performance - APM 15.4 Employee Safety - Sustained - Aug 5, 2015
Performance - 1101.1.B.9 Unsatisfactory Performance - Sustained - Aug 5, 2015

__________________________________________________________________________________________
Incident type: Internal Affairs
Status: Completed
Received date: Jul 10, 2015
Class/sub-class: Allegation of Misconduct / Performance
Disposition: Sustained
Auditor-initiated inquiry into a supervisor’s management and audit of the temporary evidence lockers.
It is alleged that the supervisor did not perform the responsibilities related to the Management of
Temporary Property Lockers in compliance with Policy 804.4.4.
804.4.4
That the supervisor will also conduct a periodic audit (at least once per quarter) to ensure compliance
with the policies relating to temporary storage of property and track the random core changes on the
temporary lockers.
Allegations:
Performance - 804 Evidence and Property Handling - Sustained - Nov 27, 2015
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NAKAMOTO, J.
Affirmed.
In this public records request case, plaintiff, American Civil Liberties Union
of Oregon, Inc. (ACLU), appeals a judgment in favor of defendant, City of Eugene,
in which the trial court determined that the city was not required to release
the records under the Public Records Law. The records ACLU sought were the
internal investigation records used by the Civilian Review Board (CRB) to review
the police chief’s proposed adjudication of complaints of police misconduct during
a protest in downtown Eugene. The city claimed that the requested records
were exempt under a statute prohibiting a public body from releasing information about a personnel investigation of a public safety employee if the investigation did not result in discipline. ACLU filed suit in the circuit court, arguing
that certain exceptions to that statute required the city to disclose the records,
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including an exception that provided that the public body could release that kind
of information when the public interest required disclosure. After a bench trial,
the court concluded that, based on the evidence presented, the public interest
did not require disclosure in this case. On appeal, ACLU assigns error to that
conclusion, as well as other rulings of the trial court. Held: The trial court’s findings regarding the competing public interests in disclosure and nondisclosure of
the requested records were supported by evidence in the record, and the court’s
conclusions were legally correct in light of those findings.
Affirmed.
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This appeal involves a public records request under
Oregon’s Public Records Law, ORS 192.410 - 192.505. Under
that law, “[e]very person has a right to inspect any public
record of a public body in this state,” except as provided by
the express statutory exemptions in ORS 192.501 to 192.505.
ORS 192.420(1). Using the Public Records Law, plaintiff
American Civil Liberties Union of Oregon, Inc. (ACLU)
requested public records from defendant City of Eugene1
relating to the Civilian Review Board’s (CRB) review of an
internal investigation of police misconduct. The city declined
to release the requested records, relying on ORS 181.854(3),
which prohibits a public body from disclosing information
about a personnel investigation of a public safety employee
if the investigation does not result in discipline.2 ACLU filed
suit in Lane County Circuit Court, arguing that, under ORS
181.854(4), subsection (3) of that statute does not apply when
the public interest requires disclosure or when disclosure
is necessary for an investigation by a citizen review body.
Following a bench trial, the trial court declined to order
disclosure. ACLU appeals, assigning error to, among other
things, the trial court’s determination that the public interest did not require disclosure of the requested documents.
We affirm.
ACLU requests that we review the record de novo.3
However, because this is not an exceptional case, we decline
to exercise our discretion to do so. ORS 19.415(3) (in appeals
of equitable actions other than those involving the termination of parental rights, we may, in our discretion, “try the
cause anew upon the record or make one or more factual
findings anew upon the record”); ORAP 5.40(8)(c) (stating
1
Defendant Civilian Review Board of the City of Eugene, Oregon (CRB) was
dismissed by agreement of the parties after ACLU had filed its complaint. The
CRB is not a party to this appeal.
2
Under ORS 192.502(9)(a), which is one of the statutory exemptions in the
Public Records Law, a public body is not required to disclose records that it is
prohibited from disclosing under Oregon Law.
3
Historically, we have treated cases arising out of the Public Records Law
as equitable actions and, therefore, have considered our standard of review to
be governed by ORS 19.415(3). See, e.g., In Defense of Animals v. OHSU, 199 Or
App 160, 162, 112 P3d 336 (2005) (citing ORS 19.415(3) as source of standard of
review). We continue to do so in this case.
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that we exercise that discretion “only in exceptional cases”).
Bearing in mind that the legislature intended a uniform
application of the exemptions in the Public Records Law, we
conclude that our standard of review in this case is for legal
error. See Guard Publishing Co. v. Lane County School Dist.,
310 Or 32, 37, 791 P2d 854 (1990) (stating that, “[t]he legislative history of the [Public Records Law] shows that the
legislature intended that [the statutes] be applied simply,
quickly and with a large measure of uniformity” (emphasis
added)). Accordingly, we accept the trial court’s findings of
historical fact if those findings are supported by any evidence in the record, and we review the trial court’s conclusions for legal error. We state the facts consistently with
that standard.
The incident that was the impetus of ACLU’s record
request was the May 2008 arrest of college student Ian
Van Ornum at a pesticides protest in downtown Eugene.
Police officers employed by the city used Taser stun guns in
the process of arresting Van Ornum and others. Van Ornum
was charged with resisting arrest and disorderly conduct
and was later found guilty of those charges in a jury trial.
Following the incident, Van Ornum and other individuals
filed complaints with the city alleging that the officers had
used excessive force in their arrest of the protesters. In
response to those complaints, the Internal Affairs division
of the Eugene Police Department initiated an investigation
of the incident. Upon completion of its investigation, the
Internal Affairs division transmitted a copy of its investigation file to the Police Chief, the Police Auditor, and the
CRB.
The CRB had designated the case a “Community
Impact Case,” meaning that the CRB would review the city’s
proposed adjudication of the case before that adjudication
became final, allowing the CRB to require the city to reopen
the investigation if it found that the investigation was inadequate or incomplete, or if it determined that the adjudication reached by the city was not supported by substantial
evidence. Eugene Code (EC) 2.244(4).
After reviewing the investigation file, the Police
Chief made preliminary findings that the officers had acted
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within police policy during the incident. The CRB thereafter held a public meeting to consider and vote on the chief’s
preliminary findings. During that meeting, the CRB members discussed their views of the incident, the investigation,
and the evidence gathered, including discussions regarding
witness statements. The CRB unanimously concurred with
all of the chief’s findings except for the finding relating to
one officer’s use of a Taser “while [e]ffecting the arrest of
Mr. Van Ornum and defending himself against Mr. Farley[,]”
with which the CRB concurred by a 4-2 vote. Following the
CRB’s review, the chief confirmed his preliminary findings
and made a final adjudication that the officers’ conduct was
within policy and that the complaints were unfounded. As a
result, the officers were not disciplined.
ACLU thereafter requested from the city “all documents used by the Civilian Review Board in reviewing and
deciding the May 30, 2008, Ian Van Ornum Community
Impact Case.” (Boldface omitted.) As noted above, the city
denied that request, citing the prohibition against disclosure in ORS 181.854(3).4 ACLU exercised its statutory right
to obtain review by the Lane County District Attorney. ORS
192.450 - 192.460. During the District Attorney’s consideration of that petition, the city released some of the records
it had withheld, but continued to assert that the remaining
portions of the Internal Affairs investigative file were not
subject to disclosure, relying on ORS 181.854. The District
Attorney declined to order the city to disclose those records,
and ACLU filed this action in the circuit court, seeking an
order and judgment requiring disclosure of the records.
As relevant here, ORS 181.854 provides:
“(3) A public body may not disclose information about a personnel investigation of a public safety employee of the public body if the investigation does
not result in discipline of the employee.
“(4) Subsection (3) of this section does not apply:
“(a) When the public interest requires disclosure of the information.
“(b) When the employee consents to disclosure in writing.
“(c) When disclosure is necessary for an investigation by the public body,
the Department of Public Safety Standards and Training or a citizen review
body designated by the public body.
“(d) When the public body determines that nondisclosure of the information would adversely affect the confidence of the public in the public body.”
4
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Before trial, the parties stipulated to facts that
established that the requested records fell within the terms
of ORS 181.854(3), and therefore, were exempt from disclosure under the Public Records Law. See ORS 192.502(9)(a)
(exempting from disclosure “[p]ublic records or information
the disclosure of which is prohibited or restricted or otherwise made confidential or privileged under Oregon law”).
The disputed issues at trial were whether certain statutory
exceptions to that prohibition applied, thereby requiring the
release of the records. Also at issue was which party bore
the burden of persuasion with respect to establishing those
exceptions.
ACLU’s primary position at trial was that the
public interest required disclosure of the internal investigation file under ORS 181.854(4)(a). ACLU argued that
the Van Ornum incident was a high profile case involving
allegations that police officers had used excessive force. It
asserted that the CRB was created by ballot measure to create a watchdog to review allegations of police misconduct
and that the Public Records Law, and the Oregon cases that
have applied it, recognize that there is a public interest in
government transparency. Furthermore, ACLU emphasized
that this was the first time that the CRB had designated a
case a “community impact case,” which increased the CRB’s
ability to affect the outcome of the complaints. According to
ACLU, the public interest in transparency of government
would be served by the release of the records in this case
because it would allow the public to determine whether the
CRB was “doing its job.”
In support of its position, ACLU introduced into evidence several newspaper articles that discussed the incident
and the fact that the CRB would review the investigation, as
well as portions of the transcript from Van Ornum’s criminal trial and the minutes of the CRB proceeding. ACLU also
relied on the following stipulated facts:
“3. The CRB was ‘established * * * to increase the
transparency of, and public confidence in, the police complaint process. In general, the civilian review board shall
evaluate the work of the independent police auditor, and
may review completed complaint investigations involving
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sworn police employees to provide comment, from a civilian perspective, about whether the complaint was handled
fairly and with due diligence.’ Eugene City Code § 2.240(1).
“4. The CRB was ‘intended [to] provide a system of
independent oversight of the police complaint process and
implement section 15-A of the Eugene Charter of 2002 as
adopted by the city electorate on November 8, 2005 [and to]
serve as an advisory body to the city council.’ Eugene City
Code § 2.240(2) and (4).”

(Ellipses and brackets in original.) ACLU also introduced
a declaration from its executive director, David Fidanque,
in which he explained that the CRB was created because
there were “issues of concern regarding allegations of
police misconduct” and that the CRB “was given unique
authority to oversee and make recommendations concerning allegations of police misconduct in dealings with the
public.”
Fidanque also testified at the trial. He explained
that ACLU was interested in reviewing the records because
of its ongoing concern “about the interaction between the
operation of the independent police auditor and Civilian
Review Board vis-à-vis the police department and the
Internal Affairs office, and the chief as well.” Fidanque
testified that ACLU was concerned about the fact that, in
reviewing the Van Ornum case, some members of the CRB
indicated that they had discounted certain witness statements from people who were participating in the protest
in favor of other witness accounts, despite the fact that the
discounted witnesses were closer in proximity to the arrest.
Fidanque said that ACLU was interested in reviewing the
witness interviews to see if the CRB was doing its due diligence in reviewing that material, particularly given the disagreement among the review board members based on those
witness statements. When asked by the trial court to define
the public interest in question in this case, Fidanque replied
that
“the public interest is to help the public understand whether
the system they created in order to provide independent
oversight of the police department in police misconduct
allegation cases is operating as intended * * *.
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“So that, just to put that in plain English, is the review
board acting in the way that the voters intended when they
created it?”

ACLU also argued that, because the prohibition on
disclosure in ORS 181.854(3) does not apply when “disclosure is necessary for an investigation by * * * a citizen review
body designated by the public body,” ORS 181.854(4)(c),
that prohibition did not apply to the information sought in
this action because the city had disclosed the records to
the CRB. With respect to the burden of persuasion, ACLU
argued that, under the Public Records Law, the public body
has the burden “to sustain its action” in not disclosing public
records, citing ORS 192.490(1) (“The court shall determine
the matter de novo and the burden is on the public body to
sustain its action.”). As a result, ACLU argued that the city
bore the burden of establishing both that an exemption to
disclosure applied and that the exceptions to that exemption
did not apply.
The city took the position that, if the court were to
apply the test advanced by ACLU, namely that the public
interest requires disclosure whenever the public needs help
in understanding whether the system it created is operating as it intended, then the exception in ORS 181.854(4)(a)
would swallow the rule in ORS 181.854(3): the result would
be that disclosure would be the rule and not the exception,
which is contrary to the statutory mandate in ORS 181.854.
The city also argued that the exceptions in ORS 181.854(4)
exist independently of one another and that, accordingly, the
city’s release of the information to the CRB did not mean
that the city could release the same information to ACLU
absent some other exception. Finally, with regard to the burden of persuasion, the city argued that, although it agreed
with ACLU that the city bore the initial burden of establishing that an exemption applied, once that showing had been
made, the burden shifted to the requesting party to establish an exception to that exemption.
With respect to the burden of persuasion, the trial
court agreed with the city. The court held that, once the
city had established that the records were exempt under
ORS 192.502(9)(a) vis-à-vis ORS 181.854(3), the burden
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shifted to ACLU to establish that an exception to that
exemption applied. As to the merits, the trial court viewed
the requested records in camera,5 and held that, in this
case, the public interest did not require disclosure of the
requested records. The trial court explained that the evidence presented to it suggested that there were two, competing public interests in this case. The first was the public
interest in “ensuring appropriate use of force and, in particular, Tasers by law enforcement.” The second was the
“public interest in having a safe, high quality police department * * * that can effectively review its own actions and
provide discipline, evaluation, and training for its officers.”
The court found that the existence of the CRB was evidence
of those two competing interests and that the CRB was created to balance and safeguard “the public interest in competition here.” The court noted that the exception in ORS
181.854(4)(c), which allows public bodies to release the kind
of information involved in this case to a citizen review body,
such as the CRB, further indicates that the CRB is in place
to balance those interests:
“ORS [181].854(4)(c) carves out a narrow exception that
allows disclosure to the [CRB] of records they need to do
just that. That provision was created to act as a waiver of
confidentiality when a [CRB] is involved. It was created
to extend that confidentiality so as to allow the review
or the oversight that that body provides, so to allow oversight while protecting confidentiality and therein lies the
balance.”

Thus, the court determined that, with regard to the public
interest in appropriate use of force by police, disclosure was
not required because the CRB system provided oversight
while maintaining confidentiality under the statute.
Next, the court rejected ACLU’s argument that the
public’s interest in reviewing the work of the CRB required
disclosure of the records in this case:
“The ACLU was instrumental in, according to
Mr. Fidanque’s testimony, and likely should be applauded
for its role in creating the [CRB] in order to have that oversight here in Eugene, but I don’t think the evidence has
5

The disputed records were also made a part of the record on appeal.

Cite as 271 Or App 276 (2015)

285

shown in this case that the public interest now requires
disclosure of the internal review records that the [CRB]
reviewed in order to now oversee what the [CRB] did.
“So sort of that riddle of finality, how much is enough?
When is enough enough? So do we keep—do we set up
review boards and then seek review of their work and then
keep going on? Sort of like the Cat in the Hat stories. Every
time the cat takes his hat off, another cat pops out. And
when does—when does it end?
“Disclosure at this juncture to review the review board,
* * * I find is not required based upon the evidence presented, and, thus, the ACLU, as plaintiff in this case, has
failed to meet its burden of establishing that the exception
applies.”

The court then stated that, even if the burden had remained
on the city, it still would find that the evidence supports
nondisclosure, indicating that, given its findings regarding
the CRB’s function and the statutory scheme, additional evidence from the city would not have affected the outcome of
the case. In other words, the court determined that, as a
matter of law, the balance of the competing interests was
struck in favor of nondisclosure. Finally, the court indicated
that it had reviewed the requested records in camera and
noted that “there was nothing in those records that caused
me to conclude that the public interest would require * * *
disclosure of those records in this case.” The court subsequently entered a general judgment in favor of the city, consistent with its ruling.
On appeal, ACLU assigns error to (1) the trial
court’s ruling that ACLU bore the burden of establishing
an exception to the exemption and (2) the court’s ruling
that the public interest exception in ORS 181.854(4)(a) did
not apply.6 We need not decide ACLU’s first assignment of
error, because the trial court stated that, even if the burden had remained on the city, the court still would have
concluded that the evidence supported nondisclosure of the
records.
6
ACLU also assigns error to the trial court’s ruling that the city’s provision
of the records to the CRB did not eliminate the exemption from disclosure under
ORS 181.854(3). We reject that assignment without discussion.
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We move then, to ACLU’s remaining assignment of
error, in which it argues that the trial court erred in determining that the public interest did not require disclosure of
the records under ORS 181.854(4)(a). In that assignment,
ACLU makes two primary arguments. In essence, the first
argument is that, as a matter of law, the public interest
required disclosure of the records in this case. In regard to
that argument, ACLU largely renews its contentions from
trial, including its argument that the public needs the
requested records in order to “better understand the circumstances surrounding the use of less lethal weapons by
the Eugene Police and the process used to ensure accountability of the involved officers.” Because the Van Ornum
case was high-profile and it was the CRB’s first community
impact case, which increased the CRB’s role in reviewing
the case, ACLU contends that the effectiveness of the CRB
became a matter of public interest. ACLU argues that there
was no countervailing interest in employee confidentiality
because the identities of the officers involved were already
publicly known. ACLU contends that the city did not offer
any evidence or argument regarding countervailing interests in favor of confidentiality, but rather asserted that ORS
181.854(3) by itself required nondisclosure.
ACLU’s second argument is that the trial court’s
conclusion that “there was a competing public interest in
a secret disciplinary system” and its “apparent conclusion
that the creation and operation of the CRB militated against
disclosure” were not supported by any evidence, and therefore were incorrect as a matter of law.
In response, the city concedes that there is “a public interest in information that helps the public evaluate
how well the CRB is performing its work or whether the
Eugene Police Department uses Tasers appropriately.” The
city argues, however, that, in this case, there was sufficient
transparency in the police complaint process and the investigation such that the public interest does not require release
of records that, as a general rule, are prohibited from being
released under ORS 181.854(3). The city notes that the CRB
was created to increase the transparency of the process that
the city uses to investigate and resolve complaints against
police employees:
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“What once was a completely internal, confidential process is now reviewed by the police auditor and, in selected
cases, by the CRB and then discussed in detail in a public
meeting.”

In the city’s view, then, “[n]o one who observed the CRB’s
lengthy discussions of the Van Ornum arrest, the officer’s
use of Tasers and the police department’s internal investigation report on the arrest could reasonably argue that
the CRB’s review did not significantly enhance the transparency of the police complaint process and the specific
investigation at issue.” Because the trial court’s decision is
supported by evidence and is consistent with the statutory
policy expressed in ORS 181.854(3) of generally protecting the confidentiality of personnel investigations of public
safety officers that do not result in discipline, the city argues
that we should affirm the trial court’s decision. For the reasons below, we agree with the city.
This is the first Oregon appellate case to review
a trial court’s application of the public-interest exception
in ORS 181.854(4)(a). However, a similar public-interest
exception exists in another exemption under the Public
Records Law, ORS 192.501 (“The following public records
are exempt from disclosure under ORS 192.410 to 192.505
unless the public interest requires disclosure in the particular instance[.]”). The parties do not argue, nor do we think,
that the analysis of the public-interest exception in ORS
181.854(4)(a) should differ from the approach we have used
in analyzing the public-interest exception in ORS 192.501.
Accordingly, we rely on cases applying that statute in setting out the legal rules that apply to this case.
In those cases, we have said that, to determine
whether the public interest requires disclosure, a court must
balance the public’s interest in disclosure against the public body’s interest in nondisclosure, with the presumption in
favor of disclosure. See In Defense of Animals v. OHSU, 199
Or App 160, 175, 112 P3d 336 (2005); Springfield School Dist.
#19 v. Guard Publishing Co., 156 Or App 176, 179, 967 P2d
510 (1998); see also Turner v. Reed, 22 Or App 177, 187, 538
P2d 373 (1975) (stating that “the policy that permeates the
disclosure statutes and legislative history is that disclosure
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decisions should be based on balancing those public interests that favor disclosure of governmental records against
those public interests that favor governmental confidentiality, with the presumption always being in favor of disclosure”). “The public’s interest in disclosure encompasses the
public’s interest in information about the manner in which
public business is conducted * * * and the right of the public to monitor what * * * appointed officials are doing on the
job[.]” In Defense of Animals, 199 Or App at 175-76 (citations
and internal quotation marks omitted; second ellipses in
original); see also City of Portland v. Anderson, 163 Or App
550, 554, 988 P2d 402 (1999) (stating that the public had a
legitimate interest in confirming a high-ranking police officer’s integrity and his ability to enforce the law evenhandedly); Oregonian Publishing v. Portland School Dist. No. 1J,
144 Or App 180, 187, 925 P2d 591 (1996), adh’d to as modified on recons, 152 Or App 135, 952 P2d 66 (1998), aff’d,
329 Or 393, 987 P2d 480 (1999) (stating that the alleged
misuse and theft of public property by public employees was
a matter of “legitimate” and “significant” public interest).
“Evidence of the purpose for which the requestor is seeking the records may be relevant to the question whether the
public interest requires disclosure.” In Defense of Animals,
199 Or App at 176. Thus, as in the cases involving the applicability of the public-interest exception in ORS 192.501, we
conclude that, when a trial court is analyzing whether the
public-interest exception in ORS 181.854(4)(a) applies, the
court must balance the public interest in disclosure against
the public body’s interest in nondisclosure, with the presumption in favor of disclosure.
That was the approach taken by the trial court in
this case. The court identified two competing interests: the
public’s interest in ensuring that police officers are using
appropriate force in their interactions with the public and
the public interest in having a police force that can effectively review its own actions and provide discipline and
training for its officers. It then determined that the CRB
was created to balance those interests—to allow for oversight of police misconduct while maintaining confidentiality
of the police’s internal investigation of complaints against
its officers. After reviewing the requested records, the
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court rejected ACLU’s argument that the public interest in
transparency of the CRB’s work required disclosure of the
records, concluding that review of the CRB was not required
in this case based on the evidence presented. Based on those
findings, and upon reviewing the records at issue, the court
concluded that the public interest did not require disclosure
of the records.
Contrary to ACLU’s position on appeal, we conclude
that there was evidence to support the trial court’s findings.
The parties stipulated to the fact that the CRB was “established * * * to increase the transparency of, and public confidence in, the police complaint process” and that the CRB
“may review completed complaint investigations involving
sworn police employees to provide comment, from a civilian
perspective, about whether the complaint was handled fairly
and with due diligence.” (Ellipses in original.) The parties
also stipulated that the CRB was “intended [to] provide a
system of independent oversight of the police complaint process.” (Brackets in original.) Additionally, ACLU’s executive
director confirmed that the CRB was created because there
were “issues of concern regarding allegations of police misconduct” and that the CRB “was given unique authority to
oversee and make recommendations concerning allegations
of police misconduct in dealings with the public.”
Also in evidence was the CRB’s 2009 Annual
Report, in which the CRB confirmed that one of its primary
goals is to “increase transparency and public confidence in
the police complaint process.” The report also said of the
Van Ornum case that the public meeting “provided a valuable and unique opportunity for the public to learn more
about the events leading to the complaints, and how the
complaints were investigated by the police department.” The
CRB also stated that the CRB’s review of other closed cases
in open meetings afforded the community “the opportunity
to learn more about the complaint process, and to hear those
complaints discussed openly and critically.”
That evidence is sufficient to support the trial court’s
findings that there were competing public interests in this
case—the interest in ensuring appropriate use of force by
police and the interest in having a police department that
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can effectively review its own actions and provide officer
discipline, evaluation, and training. That evidence also supports the court’s finding that the CRB was created to safeguard and balance those interests.
As the trial court indicated, those findings make
sense in light of the provisions governing the CRB’s review in
the Eugene Code and the statutory scheme in ORS 181.854.
The Eugene Code provides that, when the CRB selects a
case for review, including in a “community impact case,” all
materials concerning the case are to be provided to the CRB
members “for their confidential review.” EC 2.244(2)(b); EC
2.244(4). Furthermore, in cases like this, where the internal
investigation did not result in discipline, ORS 181.854(4)(c)
provides that the public body can release information to the
CRB that it might otherwise be prohibited from disclosing.
See ORS 181.854(3) (stating that a public body is prohibited
from releasing information about a personnel investigation
of a public safety officer if the investigation did not result
in discipline of the employee); ORS 181.854(4)(c) (providing
that the prohibition in subsection (3) does not apply when
“disclosure is necessary for an investigation by * * * a citizen
review body designated by the public body”). That statutory
scheme allows the CRB to review internal investigations of
police misconduct that otherwise would remain confidential
and internal.
To the extent that ACLU is arguing that, even if
supported by evidence in the record, those findings could not
support the court’s conclusion that the public interest did not
require disclosure, we disagree. Our case law provides that
a determination of whether the public interest requires disclosure of otherwise exempt public records requires the trial
court to balance the public interest in disclosure against the
public body’s interest in confidentiality. The trial court identified two competing interests and determined that the CRB
was created to balance those interests.
Furthermore, we agree with the city that the mere
existence of a public interest in government transparency is
insufficient to warrant release of the kinds of records protected by ORS 181.854(3). Under that statute, the legislature has expressed a policy decision that, as a general rule,
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the records in this case be kept confidential. The public-interest exception to that general rule in ORS 181.854(4)(a)
allows for the release of those records only when the public
interest requires disclosure. Here, the court could reasonably determine that ACLU failed to demonstrate that the
public’s interest in transparency required release of the
records. The evidence demonstrated that the CRB extensively reviewed the investigation in a public forum, in which
they discussed the police policies at issue, witness statements of the incident, the nature of the investigation, and
their own conclusions regarding the chief’s findings. After
its in camera review of the personnel investigation records,
the court concluded that the public interest did not require
disclosure of the records so that the public could see the
normally confidential material considered by the CRB and
could, in essence, come to their own conclusions about the
propriety of the police chief’s handling of the matter and the
CRB’s review of the Van Ornum case. Given the evidence
presented, the court did not err in concluding that the public
interest did not require disclosure.
Affirmed.

November 17, 2015

Dear Civilian Review Board Members,
In response to a question brought to us by Commissioner Bonnie Souza, our liaison to the Civilian
Review Board, the Human Rights Commission recommends audio and video recording of your
Civilian Review Board meetings.
Transparency and accountability are two vital tenets of human rights that hopefully the Board will
keep in mind as you discuss the resumption of videotaping and/or recording these meetings.
In order to maintain the public’s high level of trust in the CRB’s process, the meetings should be fully
recorded and available to the public, without editing, unless it is necessary to delete someone’s name
or other clearly-identifiable type of confidential information that was mistakenly uttered in a public
meeting. It is our impression that very seldom does a CRB member slip in a public meeting and say a
name or somehow identify an individual who should not be named.
Finally, even if few people view or listen to the video/audio of a particular case review, it is essential
that this official version of the meeting be available for those interested people. Some may be
witnesses or parties to the particular case and have a personal and/or community interest in hearing
what’s been presented and discussed at such a public meeting.
Thank you for considering our recommendation.
Sincerely yours,

Andrew Thomson
Chair, Eugene Human Rights Commission

