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1
1

I. PETITIONERS' STANDING

2

Petitioner Nicholas Kamps-Hughes (hereafter “Petitioner’) was the

3

applicant below. Petitioner, therefore, has standing to appeal. ORS 197.830(2).

4

II. STATEMENT OF THE CASE

5

A. Nature of the Decision and Relief Sought

6

This is an appeal of Petitioner’s disappointing second effort with the City

7

of Eugene to get confirmation, via the “zoning verification” process in the code,

8

that he is entitled under state law to locate an accessory dwelling unit (“ADU”)

9

on his Eugene single-family lot, which presently has one dwelling. ORS

10
11
12

197.312(5).
The city’s decision on appeal here is Record 11and App-1. Petitioner’s
second application to the City is at Record 34 and App-3.

13

Petitioner’s first effort ended at LUBA in a companion decision to

14

LUBA’s remand of the city legislative ordinance implementing the ADU

15

statute. That facial challenge was decided in Home Builders Assn. of Land

16

County v. City of Eugene, __ Or LUBA __ (No. 2018-063, 064, Nov. 29, 2018).

17

The Kamps-Hughes decision was Kamps-Hughes v. City of Eugene, __ Or

18

LUBA __ (No. 2018-091, Nov. 29, 2018) (Kamps-Hughes I).

19

In Kamps-Hughes I the City had rejected his right to an ADU by

20

applying a code provision that prohibits ADUs on alley access only lots, such as

21

this one. The City did not apply the statute directly. In its decision on appeal,

2
1

LUBA told the City that it must the statute directly. LUBA also rejected the

2

city’s general defense that the ADU statute applies only statutory permit

3

decisions, not building permits.

4

After the effective date of the LUBA decision, Petitioner filed a new

5

application for a zoning verification decision, making a similar request, but

6

providing more developed arguments about how the ADU statute applies

7

directly in Eugene to his property in particular. App-4. He included in support

8

of his application the briefs filed by the petitioners in the Home Builders appeal,

9

specifically the briefs of the HBA, 1000 Friends of Oregon, and Housing Land

10

Advocates. Rec 66, 134, 207. His application raised 11 issues under the code,

11

explaining for each issue why the statute overrides a particular code section that

12

could be invoked by the City to deny the use.

13

The City denied the use was allowed under the statute, saying that

14

Petitioner failed to show the dwelling would be in connection with or accessory

15

to the existing dwelling, as required by the statute. App-1. Having denied the

16

request for that reason, the City side-stepped addressing the other issues in the

17

application.

18

It is rarely cost-effective for anyone to submit for a building permit, get

19

denied by the City based on one code provision that conflicts with the statute,

20

appeal that denial to LUBA, get a remand based on state law, and then get

21

denied based on another code provision that violates state law. The zone

3
1

verification process allows a bundling of compliance issues without having to

2

guess at how to prepare expensive building plans. Who would want to enter the

3

building permit process of a city hostile to housing not having a clear

4

understanding of the rules the city will apply in reviewing the plans?
Petitioner wants the denial reversed and remanded. Petitioner simply

5
6

wants his rights under the ADU statute confirmed as cutting through the

7

blackberry thicket that the City has planted and nourished in the code to protect

8

itself from owners’ statutory housing right to ADUs.

9

Petitioner’s application to the City described 11 conflicts between the

10

code and his statutory right to develop an ADU on his lot. The City decided

11

only one issue – one that Petitioner did not enumerate separately because it was

12

beyond Petitioner’s imagination that the City would grasp at such a weak straw.

13

This Petition carries forward for review here eight issues from the

14

application. The City will likely ask the Board to limits its review to just the

15

threshold issue in the local decision, and allow the City to address the issues it

16

ignored in its decision. The Board should review and decide each issue, if only

17

for the reason that sequential review of individual issues could take a long

18

time.1

There are 11 issues of state law in the current application; the City addressed
only one. If it takes about a year to run a cycle from a local application through
a LUBA remand, it will take another decade to get through the issues on the
table here. Petitioner’s counsel will be 82 years old, depending.
1

4

The Board has a general mandate to review and decide issues that can be

1
2

decided. ORS 197.835(11)(a).2 “The legislature has clearly expressed an intent

3

that appeals of land use decisions be thoroughly and expeditiously determined

4

by the Board. ORS 197.805 and 197.835(11)(a).” Angel v. City of Portland, 20

5

Or LUBA 541, 543 (1991). Deciding just one issue at LUBA would be the

6

fungible equivalent of agreeing to a voluntary remand over objections of the

7

Petitioner and without any commitment from the City to address all issues.

8

Here the record is fully adequate to address all issues raised. Each

9

question presented asks the Board to apply Petitioner’s statutory housing right

10

to a specific piece of the Eugene zoning code alleged to violate the statute as

11

applied to Petitioner’s property. The Board has all that it needs for the task.

12

Further decisions by the Planning Director have nothing to contribute to the

13

meaning of the state law. Neither does the Director have anything to contribute

14

to how the Board reads the code sections at issue. The Director is not the

2

ORS 197.835(11)(a):
“Whenever the findings, order and record are sufficient to allow
review, and to the extent possible consistent with the time
requirements of ORS 197.830 (14), the board shall decide all
issues presented to it when reversing or remanding a land use
decision described in subsections (2) to (9) of this section or
limited land use decision described in ORS 197.828 and 197.195.”

5
1

governing body, and the local decision process has no avenue to get any

2

question to the governing body. ORS 197.829.

3

LUBA should do what the City has now failed to do twice for this

4

applicant – explain how the state law applies to petitioner’s request for

5

confirmation that the statute allows an ADU on his property notwithstanding

6

the myriad of code provisions the City maintains to prohibit the use.

7

B. Summary of Arguments.

8

Petitioner, the owner of a detached SFD in one of Eugene’s three favored

9

neighborhoods that have special protections from ADUs, is seeking to

10

implement his statutory right to develop an ADU. The city’s “zoning

11

verification” process is the only efficient way to identify the illegal barriers in

12

the Eugene code to achieving his goal. This is Petitioner’s second run at

13

Eugene’s ADU defenses.

14

In his first run at the city’s defenses, resulting in Kamps-Hughes I, LUBA

15

directed the City to apply the statute directly to his request. In this second run

16

at the City, Petitioner identified a long list of code standards that would prohibit

17

or impermissibly restrict his proposed ADU. Each issue raised by Petitioner iin

18

his application was a piece of the code that would prohibit or constrain his use

19

in violation of state law.

20
21

The City ducked its duty under the code by declaring, in summary
fashion, that Petitioner failed to prove that his proposed unit, which would be

6
1

smaller than the existing dwelling, with fewer bedrooms, and with a smaller

2

footprint, and would share the yard with the existing dwelling, was even an

3

ADU in the meaning of the statute. Petitioner views the city’s response as a

4

disingenuous effort to avoid direct application of the statute, as it was instructed

5

to do by LUBA. The City addressed none of the issues raised by Petitioner.

6

This brief raises most of the issues stated in Petitioner’s application.

7

Each issue is a code prohibition or restriction on the proposed ADU that

8

violates Petitioner’s statutory housing rights because it violates the ADU

9

statute.

10

At is most basic level, this appeal requests that LUBA review city code

11

provisions for compliance with state law. Petitioner requests that LUBA address

12

each code provision that applies to Petitioner’s proposed use and find that the

13

code provision may not be applied to the proposed use because it either

14

prohibits an ADU on this lot, where the statute says it must be allowed, or it

15

constrains the proposed use based on standards that are not related to siting or

16

design, which is also contrary to the statute.

17

Somewhere, at the end of this quest, there will be a building permit

18

application by Petitioner, across the counter at the City, that the City will have

19

to approve, under clear and objective standards, because the Petitioner is

20

entitled to a building permit under state law, notwithstanding the myriad of

21

code provisions the City has purposefully thrown to prohibit the use or

7
1

constrain it to death. This appeal, Petitioner hopes, will be a major clearing of

2

the local obstructions.

3

C. Summary of Material Facts

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

Round 1 of Petitioner’s quest for a zoning verification is documented in
Kamps-Hughes I.
This Round 2 started with the filing of a new zoning verification request.
It appears at Record 34 and App-3. The application explained the context:
“My client expects that the City will follow LUBA’s direction in
making its new decision. To assist in that effort, I am providing
more detailed information in this letter about the subject property,
the development proposal, the zoning code, and ORS 197.312(5),
which LUBA says the City must apply in making this decision.”
Petitioner described his subject property. App-5.
“Attached as Exhibits C and D are copies of the RLID printout and
current assessor’s map. They show the property is: about 5,800 sq
ft in size; zoned R-1; located in the Fairmount Neighborhood;
developed with a single-family dwelling, which is rented out; and
having access only via the Orchard Alley. Attached as Exhibit E is
the 2017 Deed to my client.”
Petitioner described his development proposal: App-5.
“This application is intended to confirm the rules that the City will
apply in reviewing my client’s building permit application. With
the city’s response to this application, my client will know what
kind of an ADU the City will approve on this site. Due to the
conflict between the standards in the code and the standards in
state law, absent clear answers to the issues below, my client
would be doing guesswork in preparing building plans for a
building permit – very expensive guesswork.

8
1
2
3
4
5
6

“My client would like confirmation from the City that the proposed
use is allowed, based on the zoning code and the statute. If there
are any limitations that the city will apply to the allowed use, my
client would like to know what those limitations are.”
The application included: the county assessor’s printout of the basic data

7

on the subject property (Rec 50; App-11); a copy of the assessor’s map (Rec;

8

App-16); and a simple sketch of how the ADU would be located on the

9

property. Rec 65; App-17.

10

Petitioner’s application then listed and discussed 11 issues, each of which

11

identified a provision in the Eugene that would prohibit or illegally constrain

12

development of his proposed ADU. The application explained, for each issue,

13

why the City should confirm that the proposed use was allowed due to direct

14

application of the ADU statute.

15

The City denied the use. Decision, App-1. The decision started with an

16

explanation of the status of the code’s language regarding ADUs, or “secondary

17

dwelling units” under the former zoning code, before remand by LUBA in

18

Home Builders. The operative language from the decision is extracted below:

19
20
21
22
23
24

“The subject lot is zoned R-1 Low-Density Residential and is
developed with a one-family dwelling. The development proposal
you describe would add another detached one-family dwelling on
the lot.”
The decision explained that the proposed use is not allowed by the

25

Eugene code, because it does not meet the definition of “secondary dwelling” in

26

the code:

9
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

“Instead, the use you describe would simply be a second onefamily dwelling on the subject lot. Per Table 9.2740, that use is
prohibited in the R-1 zone. The list of uses allowed in the R-1 zone
specifically states, with respect to one-family dwellings: "1 Per
Lot in R-1." Therefore, the use you propose is prohibited on the
subject lot, located in the R-1 zone.”
Then the decision explains why the proposed use is not an “accessory
dwelling unit” under the statute:
“Similarly, the description you provide of the proposed use
demonstrates that it is not an Accessory Dwelling Unit, as defined
in ORS 197.312(5). ORS 197.312(5)(a) imposes requirements for
local government regulation of "accessory dwelling units." ORS
197.312(5)(b) provides:
As used in this subsection, "accessory dwelling unit" means
an interior, attached or detached residential structure that is
used in connection with or that is accessory to a singlefamily dwelling.
“This definition makes it clear that ORS 19 7.312(5) does not
pertain to every residential structure that would be placed on the
same lot as another single-family dwelling. It is more specific. By
its own terms, the statute pertains to a residential structure that is
"used in connection with" or "accessory to" another single family
dwelling. Your proposed use does not appear to be a residential
structure of that nature. Your application materials do not specify
any way in which the proposed detached residential structure
would be "used in connection with" or "accessory to" another
single-family dwelling. With respect to its relationship with/to
another single-family dwelling, you assert only that the new
structure would be located on the same lot as another single-family
dwelling. This is an insufficient "connection" or "accessory"
relationship to give the words in ORS 197.312(5)(b) any real
meaning. Further, you take issue with City standards that may
demonstrate such a "connection" or "accessory" relationship
between the proposed structure and the existing single-family
dwelling; you assert that the lot has insufficient area for a shared
open space and that there would be no owner/renter relationship

10
1
2
3
4
5
6

between the two dwellings. There is nothing in your request that
explains why the provisions of ORS 197.312 would apply to your
proposed use. With that in mind, no further analysis under ORS
197.312(5) is needed.” App-2 (Emphasis original)
It is important to note that the City did not take a stab at explaining the

7

meaning of the operative phrase in the statute – “used in connection with or that

8

is accessory to.” It just said, in the most summary fashion, that the showing had

9

not been made by the applicant. Whatever meaning the City is giving to this

10

phase of the state law, the City is holding that meaning in its back pocket, thus

11

forcing the next would be ADU developer to make another guess.

12

This appeal followed.

13

III. JURISDICTION

14

The decision is a "land use decision" subject to LUBA’s jurisdiction

15

because it involves the application of the city’s land use regulations. ORS

16

197.015(10)(a)(ii), (iii). LUBA has characterized Zone Verification decisions

17

under the Eugene code as a “zoning classification” decision under ORS

18

227.160(2)(b), that is a “zone verification decision from the city to categorize

19

proposed development of the property and determine what land use reviews

20

would be required.” McCullough v. City of Eugene, __ Or LUBA __ (No.

21

2016-058 et al, Dec. 16, 2016) fn 4. LUBA has jurisdiction to review land use

22

decisions. ORS 197.825(1).

23

11
1

IV. ASSIGNMENT OF ERROR

2
3
4
5
6
7
8
9
10
11

The City erred in finding that Petitioner is not entitled to an ADU on his
property by direct application of state law. ORS 197.312(5). The proposed
use meets the definition of an ADU under state law; the City erred in
finding that Petitioner failed to make that showing. The city’s regulation
of the proposed use is limited to reasonable regulations relating to siting
and design. None of the city code regulations that Petitioner identified in
his application, which would preclude or constrain the use, may be applied
because none is a reasonable regulation relating to siting or design.

12

large handful of Eugene code provisions. A copy of the Eugene Code

13

Residential regulations, EC 9.2700 et seq, is at App-25.3

This proposed use on this specific R-1 single-family lot runs afoul of a

The R-1 provisions were not reviewed by LUBA in the facial challenge

14
15

to the city’s implementing ordinance in Home Builders because, LUBA said,

16

the City had not yet amended its R-1 zone regulations to comply with the

17

statute and there is no deadline for doing so. However, as LUBA explained in

18

Kamps-Hughes I, the statute applies directly notwithstanding the legacy

19

provisions of Eugene’s R-1 zone that would prohibit this proposed use. This

20

assignment targets those provisions in the Eugene R-1 zone that would prohibit

21

or illegally constrain the proposed ADU on this lot.

22

This is the current online version of the Eugene Code Residential regulations.
The City Attorney advises that the online zoning code has not been updated to
reflect the November 2018 decision in Home Builders. The City may be able to
provide the updated version in her briefing.

3

12
1

A.

Preservation of Error.
Preservation of issues rules do not apply in the context of a zone

2
3

verification letter because the City did not follow the procedures in ORS

4

197.195. Kamps-Hughes I, slip op 3. That said, all issues raised here were

5

posed in Petitioner’s application letter to the City.

6

B.

7
8
9

Standard for Review by LUBA.
LUBA reverses or remands a local decision that has “[i]mproperly

construed the applicable law.” ORS 197.835(9)(a)(D).
This appeal involves determining the meaning of state law as it is applied

10

to a local zoning code, as that code has been applied by other than the

11

governing body. In this situation, LUBA reviews the meaning given to

12

determine if the decision is correct, without deference to the meaning given by

13

the local decision maker.

14

Statutes and their implementing rules apply directly to local decisions

15

even after acknowledgment. McKay Creek Valley Assoc. v. Washington

16

County, 18 Or LUBA 71, 75 (1989); Walter v. City of Eugene, 73 Or LUBA

17

356 (2016), aff’d without opinion 281 Or App 461, 383 P3d 1009

18

(2016)(applying Needed Housing Statute directly); Rudell v. City of Bandon, 62

19

Or LUBA 279 (2010)(same); Kenagy v. Benton County, 115 Or App 131, 134-

20

36, 838 P2d 1076, rev den 315 Or 271 (1992)(even after acknowledgment,

21

where an acknowledged comprehensive plan or land use regulation is

13
1

inconsistent with a statutory obligation, the statutory obligation must be

2

observed).

3

LUBA affords no deference to local interpretations of state law. Kenagy

4

v. Benton County, 115 Or App 131, 134, 838 P2d 1076. ORS 197.829 provides

5

for some deference to a governing body’s interpretation of its own ordinance,

6

but only when the interpretation in question doesn’t affect the implementation

7

of state policy, as it does here. ORS 197.829(1)(d). In such instances, the

8

interpretation must be consistent with state law. White v. Lane County, 68 Or

9

LUBA 423 (2013).

10

The methodology for interpreting statutes is set out in PGE v. Bureau of

11

Labor and Industries, 317 Or 606, 859 P2d 1143 (1993) as modified by State v.

12

Gaines, 346 Or 160, 206 P3d 1042 (2009). The “same rules that govern the

13

construction of statutes apply to the construction of municipal ordinances.”

14

Lincoln Loan Co. v. City of Portland, 317 Or 192, 199, 855 P2d 151 (1993).

15
16
17
18
19

C. Argument.
1. Argument that applies to all sub-assignments of error.
a.

Baseline from Kamps-Hughes I

20

From Kamps-Hughes I we know that: (1) The applicant is entitled, in the

21

context of an application for a zoning verification letter, to a determination that

22

directly applies the statute, notwithstanding conflicting provisions in the code.

23

Eugene’s legacy code (pre-ORS 197.312(5)) is aggressively hostile to ADUs.

14
1

The statute is friendly to ADUs. The applicant is seeking from the City the

2

benefit of his statutory housing rights, so that he knows what kind of building

3

permit to put together. (2) The ADU statute applies to building permits, not just

4

statutory permits, as the City argued unsuccessfully in Kamps-Hughes I. Hence,

5

Petitioner should be able to use the local zone verification process to confirm

6

what parts of the code must be put aside to honor the statute, thus setting the

7

parameters for a building permit. The best the City can do here, to torpedo the

8

utility of its own zoning verification process, is to decide only one issue at a

9

time, as it did here, and now to convince LUBA to review only one issue at a

10

time, thus turning the entire exercise into a 10-year process of serial decisions.

11

b.

Baseline from Home Builders v. City of Eugene.

12

The City survived the Home Builders decision largely unscathed, and

13

without review of the R-1 zone that is at issue here. In Home Builders LUBA

14

declined to review those parts of the Eugene code that were left unchanged by

15

the July 1, 2018 effective date of the ADU statute. The Petitioners there

16

asserted the City had a duty to bring its code into compliance by July 1. LUBA

17

agreed with the City that there is no statutory deadline for making all

18

amendments needed for compliance. The City had not amended the R-1 zone,

19

electing to kick the can down the road. LUBA said that was OK.

20
21

As a result, because this site is in the R-1 zone, Petitioner’s application
and this appeal is a contest between the unamended R-1 zoning regulations and

15
1

the requirements of the ADU statute. For this reason, Petitioner provided the

2

City with the briefing from Home Builders, which challenged the unamended

3

provisions of the R-1 zone.

4
5
6

c. The meaning of the operative statutory terms.
The statute at issue is Section 6 of Senate Bill 1051, 2017 Or Laws, Ch

7

745, as amended in 2018 and now codified at ORS 197.312(5), which requires:

8
9
10
11
12
13
14
15
16
17
18

“(5)(a) A city with a population greater than 2,500 or a county
with a population greater than 15,000 shall allow in areas zoned for
detached single-family dwellings the development of at least one
accessory dwelling unit for each detached single-family dwelling,
subject to reasonable local regulations relating to siting and design.
(b) As used in this subsection, “accessory dwelling unit” means
an interior, attached or detached residential structure that is used in
connection with or that is accessory to a single-family dwelling.”
Several operative terms are not defined in Chapter 197. The Board

19

should, therefore, for starters look to the Webster’s Third New Int’l Dictionary

20

(unabridged ed 2002), and then temper those definitions with the broader

21

statutory context for housing in Oregon and the legislative history. These terms

22

have the following meanings in the dictionary:

23

“Connection,” Webster’s at page 481:

24
25
26
27
28
29

“1a: the act of connecting: a coming into or being put in contact.”
“Accessory,” Webster’s at page 11:
“1a: a thing of secondary or subordinate importance (as in
achieving a purpose or an effect)<the pelican’s pouch is an
accessory to catching fish>: an adjunct or accompaniment <some

16
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

counsel regard the jury as * * * impersonal and inanimate
accessories of the court -- E.M. Lustgarten>”
“Subject,” Webster’s at page 2275:
“4: likely to be conditioned, affected, or modified in some indicated way:
having a contingent relation to something and usu. dependent on such
relation for final form, validity, or significance . . . <a treaty subject to
ratification>”
“Site,” Webster’s at page 2128:
“2a: the local position of building, town, monument, or similar
work either constructed or to be constructed esp. in connection
with its surroundings * * * b: a space of ground occupied to be
occupied by a building * * *”
“Design,” Webster’s at page 611:
“4: a preliminary sketch or outline (as a drawing on paper or a
modeling in clay) showing the main features of something to be
executed: * * * b: a scheme for the construction, finish and
ornamentation of a building as embodied in the plans, elevations,
and other architectural drawings pertaining to it.”
Based on these definitions:
“Siting” relates to where the building goes on a lot, not whether it may
go on a site; it is not a basis for setting a minimum lot size for an ADU.
“Design” relates to the construction of the dwelling, not the development

30

or use of the balance of the lot, not the function or use of the spaces inside the

31

dwelling, not the number of bedrooms, and not the number of occupants

32

allowed.

17
1

“Subject to” means the dwelling may be conditioned as to siting and

2

design, but it may not be prohibited.

3

2. Subassignments of error.

4
5
6
7
8
9
10
11

a. The City erred in finding that Petitioner’s proposed detached singlefamily dwelling unit, proposed to share the lot with the existing
dwelling, and have a smaller square footage, smaller footprint, fewer
bedrooms than the existing dwelling, has not been shown to be an
“accessory dwelling unit” entitled to the protection of the ADU
statute.
The county assessor’s data provided to the City with this application

12

show that the existing single-family dwelling has: a first floor of 960 sq. ft.;

13

1,680 total sq. ft.; four bedrooms; and two full bathrooms. A small picture

14

appears with the assessor’s data. Rec 55; App-16. No fencing is proposed that

15

would separate use of the lot into discrete areas.

16

The application describes the proposal: (Rec 35; App-5)

17
18
19
20
21
22
23
24
25

“The owner wishes to construct an Accessory Dwelling Unit, as
defined in the Eugene Code and ORS 197.312(5). The ADU
would be 800 square feet in size, single story, one bedroom, with
access only from the alley like the principal dwelling. It would also
be a rental unit, like the principal dwelling, as the owner presently
resides out of state due to his work. A sketch of the site and the
proposed ADU is attached as Exhibit G.”
The applicant’s sketch of the proposed dimensions and location of the

26

ADU on the property proposes a 20’x40’ structure. The sketch includes the

27

following hand-written note: (Rec 65, App-17)

28
29

“The proposed ADU can easily be built in the south east corner of
the property while maintaining set backs of greater than or equal to

18
1
2
3
4

15 ft. from the main house. Appropriate offsets, as specified in EC
9.2751(17)(b)6, will be included in the final design.”
The City denied this proposal for failing to demonstrate meeting the

5

statutory definition of ADU. The fuller quote of the city’s finding is above.

6

The core of it is: (App-2)

7
8
9
10
11
12
13
14
15
16
17

“By its own terms, the statute pertains to a residential structure that
is "used in connection with" or "accessory to" another single
family dwelling. Your proposed use does not appear to be a
residential structure of that nature. Your application materials do
not specify any way in which the proposed detached residential
structure would be "used in connection with" or "accessory to"
another single-family dwelling.” [Emphasis original]
The city’s rationale for denial goes to the heart of the housing
development rights that the statute creates.
Petitioner sees a two-step inquiry in the statute. The first step creates a

18

right to develop dwellings on any lot that is zoned to allow detached single-

19

family dwellings; for any such lot, there is an absolute right to develop one

20

ADU for each detached single-family dwelling. The second step allows the

21

local government to impose on those ADUs reasonable regulations relating to

22

siting and design. As a corollary of these two points, a local government may

23

not adopt or apply regulations, under the guise of siting and design, that would

24

prohibit an ADU that is otherwise allowed under the statute.

25

The city’s pitch on the statute will reverse the variables. The City will

26

argue that its right to impose reasonable regulations extends to prohibiting an

19
1

ADU on certain lots, such as: all lots in certain neighborhoods; on lots that are

2

too small; on lots with certain types of street access; on lots of a certain shape;

3

or on lots that do not have other characteristics, such as open space of certain

4

dimensions. By reversing the variables, the City has crafted for itself a slippery

5

escape hatch that allows it to substantially or fully negate the statutory housing

6

right.

7

The city’s finding in this instance seizes on a small wrinkle in that statute

8

that it can use to deny an individual’s statutory housing right. The city’s device

9

is to use the undefined phrases in the statute – “in connection with” and

10

“accessory to” – to set a bar at some secret height that the City can say has not

11

been met.4
The test for being “accessory” is not so mysterious for cities intent on

12
13

honoring individuals’ statutory right. A dwelling unit is “accessory” in the

14

dictionary definition if it is “a thing of secondary or subordinate importance.”

15

A dwelling can be of secondary or subordinate importance if it has a smaller

16

footprint on the lot, has a smaller total square footage, or has fewer bedrooms,

17

perhaps among other quantifiable features. The ADU proposed here meets all

18

of these benchmarks.

“The Planning Director is thinking of a number between 1 and 10; what is it?”
* * * * “No, it is not 7; guess again.”
4

20
1

The same can be said for the disjunctive “used in connection with”

2

phrase. It should be enough to meet this standard that the ADU is physically

3

attached to the existing dwelling in some way, or, in the case of a detached

4

ADU, that all the occupants share the same lot.

5

LUBA should hold the City erred in denial of this verification request for

6

the applicant’s failure to prove up on the ADU definition. LUBA should find

7

that Petitioner’s proposal meets the statutory definition based on each of the

8

following characteristics – smaller footprint, small total square footage, and

9

smaller number of bedrooms, as compared to the existing dwelling, and located

10
11
12
13
14
15

such that all occupants share the same lot.
b. Several provisions of the code prohibit an ADU on this lot, and,
therefore, violate Petitioner’s statutory housing right; they are not
reasonable regulations relating to siting and design.
There are a handful of standards in the code that prohibit and ADU on

16

Petitioner’s lot notwithstanding Petitioner’s statutory right to an ADU. We

17

address those here briefly and ask LUBA to hold that the statute prohibits the

18

City from applying those code provisions to deny the requested ADU.

19
20
21
22
23

(1) Code prohibition of ADU on Petitioner’s because it is an “alley
access lot.”
Petitioner’s application to the City requested that “[t]he City should
determine that, based on the statute, the proposed ADU is allowed on this alley

21
1

access only lot notwithstanding the prohibition in the code against any ADUs

2

on alley access lots.” App-5.

3
4
5
6
7
8
9

The code does not allow ADUs on “alley access lots.” EC 9.2741(2);
App-31. An “alley access lot” is defined in EC 9.0500 as:
“Alley Access Lot/Parcel. A lot, parcel or lot of record abutting an
alley and not abutting a street and created from the rear portion of
an existing lot or parcel.”
The statute, in contrast, guarantees an ADU on an alley access lot having

10

a detached SFD, such as Petitioner’s. LUBA should hold that, under

11

Petitioner’s statutory housing right, the City may not prohibit an ADU on

12

Petitioner’s lot due to its status as an alley access lot under the code.

13
14
15
16

(2) Code prohibition of ADU on Petitioner’s lot in this neighborhood
because it is under 7,500 sq. ft.
Petitioner’s application to the City requested that “[t]he The City should

17

determine that, based on the statute, the proposed ADU is allowed on this size

18

lot, notwithstanding the prohibition in the code on ADUs in the Fairmount

19

neighborhood that are smaller than 7,500 square feet.” App-6.

20

Three neighborhoods mapped by the City get singled out for extra

21

protections from ADUs – protections that violate the statute. These are:

22

Amazon, Fairmount, and South University neighborhoods. In these

23

neighborhoods ADUs are prohibited on lots smaller than 7,500 sq ft. EC

24

9.2751(17)(c)1; App-45. EC 9.2751(17)(c) says:

22
1
2
3
4
5
6
7
8
9

“Area-Specific Accessory Dwelling Standards. The following
standards apply to all new attached or detached accessory
dwellings in the R-1 zone within the city-recognized boundaries of
Amazon Neighbors, Fairmount Neighbors and South University
Neighborhood Association:
1. Lot Area. To allow for an accessory dwelling, the lot shall
contain at least 7,500 square feet.”
Petitioner’s lot is in the Fairmount neighborhood, and it is only 5,800 sq.

10

ft. in size. LUBA should hold that, consistent with Petitioner’s statutory

11

housing right, the City may not prohibit an ADU on Petitioner’s lot due to the

12

size of the lot being smaller than the code allows.

13
14
15
16
17
18
19
20
21

c. Several provisions of the code regulate occupancy of Petitioner’s
ADU; they violate Petitioner’s statutory housing right because they
are not reasonable regulations relating to siting and design.

22
23
24
25
26
27
28
29
30
31
32

“The City should determine that the statute protects my client from
the code’s ownership/occupancy standard in his development
proposal. The ownership/occupancy requirement has nothing to do
with siting or design. The DLCD Guidance recognizes this
requirement as a barrier to ADUs. In this instance the requirement
would be a poison pill to defeat construction of the ADU for the
reason that my client, who is currently living out of state, as shown
by the RLID data, is not in a position to occupy either dwelling.”
App-6 to 7.

(1) The city code makes owner-occupancy of the lot a precondition for
an ADU; this code requirement is not a reasonable regulation
relating to siting or design.
Petitioner’s application to the City requested that:

The city decision viewed the owner-occupancy requirement in the code

33

as one possible hook to demonstrate that the ADU would be used in connection

34

with or accessory to the existing dwelling. Petitioner had to reject meeting the

23
1

owner-occupancy requirement because he is working out of state, as explained

2

in the application.
The code requires for attached ADUs: “Either the primary dwelling or

3
4

the secondary dwelling shall be the principal residence of the property owner.”

5

EC 9.2751(17)(a) 7-10; App-43 to 44. The same is required for detached

6

ADUs, which incorporate the standards from EC 9.2751(17)(a). See EC

7

9.2751(17)(b); App-44. This also applies in “area-specific” regulations in the

8

three special neighborhoods. EC 9.2751(17)(c)11 to 14; App-46. Thus, the

9

ownership/occupancy rule sticks to any ADU, including that proposed by

10

Petitioner.
The code then elaborates a complex, cumbersome and repressive regimen

11
12

for enforcing this rule. EC 9.2751(17)(a) 7-10; App-43 to 44. Owners have to

13

apply for “temporary leave” to be away for more than a year, such as for

14

medical reasons, living across town for a year to care for a relative, and so on.

15

A deed restriction must be recorded against the property requiring the owner to

16

occupy. This arrangement is policed in part with the owner having to prove up

17

to the city biannually on occupancy.5

5

ORS 197.312(5) creates a right to ADUs without any limitation on owneroccupancy. The Eugene code, in contrast, enforces an owner-occupancy
requirement with about as much energy and discipline and tracking that is
afforded convicted felons on probation.

24

Ownership/occupancy, of course, has nothing to do with siting or design.

1
2

The DLCD Guidance recognizes this requirement as a barrier to ADUs.6

3

Eugene’s owner/occupancy requirement suffocates the availability

4

objective of the statute under the thickest of wet blankets. A person who owns

5

half a dozen lots with single-family detached dwellings, as an intended source

6

of retirement income, for example, can only build one ADU on her entire

7

retirement inventory, as she can only be an owner-occupant at one location.

8

Hence, five of her six lots cannot have an ADU at all. That would take a huge

9

bite out of the owner’s statutory housing right and potential income and, in the

10

aggregate across the City, have a huge impact on housing availability.
LUBA should hold that the City may not, consistent with Petitioner’s

11
12

statutory housing right, impose an owner-occupancy requirement for an ADU,

13

either independently or as a qualifying hallmark of meeting the city’s notion of

14

one way to get over the bar of showing that the proposed ADU will meet the

15

definition of “accessory dwelling unit” in the statute.
(2) For Petitioner’s neighborhood, the city code sets numerical
occupancy limits on the ADU that are a function of the number of
bedrooms in the existing dwelling; this code requirement is not a
reasonable regulation relating to siting or design.

16
17
18
19
6

DLCD Guidance at 3, App-21.
“They may be a barrier to property owners constructing ADUs, but
will more likely simply be ignored and constitute an on‐going
enforcement headache for local governments.”

25
1
2

In the three area-specific neighborhoods, including Petitioner’s

3

Fairmount neighborhood, the code violates the statute by limiting ADU

4

occupancy to two or three persons, depending on the number of bedrooms in

5

the primary dwelling. EC 9.2751(17)(c)8; App-45. This code section requires:

6
7
8
9
10
11
12
13
14
15
16
17
18
19

“Area-Specific Accessory Dwelling Standards. The following
standards apply to all new attached or detached accessory
dwellings in the R-1 zone within the city-recognized boundaries of
Amazon Neighbors, Fairmount Neighbors and South University
Neighborhood Association:
***
8. “Maximum Occupancy. For lots with a primary dwelling
containing 3 or fewer bedrooms, the secondary dwelling shall be
limited to 3 occupants. For lots with a primary dwelling
containing 4 or more bedrooms, the secondary dwelling shall be
limited to 2 occupants.”
The RLID data on the existing dwelling show the existing unit has four

20

bedrooms. App-11. In this circumstance, the code’s maximum occupancy

21

standard would limit the proposed ADU to just two occupants. As a practical

22

matter, this limitation would exclude families with a child from occupying this

23

ADU. A couple could move into the proposed one-bedroom unit. However, if

24

they had a child the zoning code would kick them out on the street to find a new

25

place to live. If the city’s zoning cops are enforcing the code, the expanded

26

family would come home from the hospital to find a “notice of noncompliance”

27

posted on the Petitioner’s ADU explaining the entire family of three could not

28

occupy the unit under the zoning code.

26
1

This limitation is completely unrelated to siting or design; it just relates

2

to occupancy. It is also unreasonable. This provision should not be applied by

3

the City because it violates the statute.

4

LUBA should hold that code provisions that limit occupancy of an ADU

5

based on the number of bedrooms in the existing dwelling violate Petitioner’s

6

statutory housing right because such a regulation is not reasonable and not

7

related to siting and design

8
9
10
11
12
13
14
15

d. Several provisions of the code set standards that are unrelated to
siting or design; they prohibit or restrict ADU development in a way
that violates Petitioner’s statutory housing right; they are not
reasonable regulations relating to siting and design.

16

the code sets an “open space” requirement that must be met in conjunction with

17

development of an ADU. ADUs are prohibited on any lot with dimensions,

18

existing improvements, and standard code setbacks that will not still have a

19

remaining “open space” with 45’x45’ dimensions. EC 9.2751(17)(c)2; App-45.

20

The code provision is:

21
22
23
24
25
26

(1)

Required 45’ x 45’ open space area on ADU lot.

In the Fairmount neighborhood, where Petitioner’s property is located,

“Area-Specific Accessory Dwelling Standards. The following
standards apply to all new attached or detached accessory
dwellings in the R-1 zone within the city-recognized boundaries of
Amazon Neighbors, Fairmount Neighbors and South University
Neighborhood Association:
***

27
1
2
3
4
5

“2. Lot Dimension. The boundaries of the lot must be sufficient to
fully encompass an area with minimum dimensions of 45 feet by
45 feet.”
That is an area of 2,025 sq ft in a perfectly square shape, which must be

6

fit into the Petitioner’s approximately 5,800 sq. ft. lot, together with the existing

7

dwelling and required setbacks and the ADU. This special standard for

8

Petitioner’s neighborhood is akin to a minimum lot size requirement or a lot

9

shape standard. In either event it functions as a prohibition of an ADU on this

10

lot because Petitioner’s lot cannot meet this open space requirement. The open

11

space standard conflicts with Petitioner’s statutory housing right to have an

12

ADU. In addition, an open space requirement is unrelated to siting or design of

13

the ADU.

14

LUBA should hold that the city’s 45’ x 45’ open space requirement may

15

not be enforced against ADU siting because it is not a reasonable regulation of

16

siting or design.

17
18
19

(2)

In the three area-specific neighborhoods, including Petitioner’s

20

Fairmount neighborhood, the code violates the statute by limiting the

21

percentage of the “total lot area” that can be “paved or unpaved vehicle use

22

areas” for those lots that have ADUs. EC 9.2751(17)(c)4. The code section is:

23
24
25

Limitation on maximum parking area on ADU lot.

“(c) Area-Specific Accessory Dwelling Standards. The
following standards apply to all new attached or detached
accessory dwellings in the R-1 zone within the city-recognized

28
1
2
3
4
5
6
7

boundaries of Amazon Neighbors, Fairmount Neighbors and South
University Neighborhood Association:
****
4.
Vehicle Use Area. The maximum area covered by paved
and unpaved vehicle use areas including but not limited to
driveways, on-site parking and turnarounds, shall be limited to 20
percent of the total lot area.” (App-45)

8

Limiting the area of the lot can may be used for parking vehicles is not

9

related to siting or design of the ADU. LUBA should hold that the codes’

10

limitation on the percentage of Petitioner’s lot that may be used for vehicle

11

parking may not be applied consistent with Petitioner’s statutory housing rights

12

because it is not a reasonable regulation of siting or design of the ADU.

13

(3)

Limitation on number of parking spaces on ADU lot.

14

In the three area-specific neighborhoods, including Petitioner’s

15

Fairmount neighborhood, the code violates the statute by specifying the

16

minimum number of parking spaces required on the ADU lot. EC

17

9.2751(17)(c)15. The code section is:

18
19
20
21
22
23
24
25
26
27
28
29

“(c) Area-Specific Accessory Dwelling Standards. The
following standards apply to all new attached or detached
accessory dwellings in the R-1 zone within the city-recognized
boundaries of Amazon Neighbors, Fairmount Neighbors and South
University Neighborhood Association:
****
15. Parking. For the primary dwelling, there shall be a
minimum of one and a maximum of two parking spaces on the lot.
There shall be one additional parking space on the lot for the
exclusive use for the occupants and guests of the accessory
dwelling.” (App-15)

29
1

Code specifications for the number of parking spaces on the lot if an

2

ADU is requested is not a reasonable regulation of siting or design. It is not

3

related to the siting or the design of the ADU.

4

LUBA should hold that the code’s specifications for the number of

5

parking spaces on Petitioner’s lot in this neighborhood may not be applied

6

consistent with Petitioner’s statutory housing rights because it is not a

7

reasonable regulation of siting or design of the ADU.

8

(4)

Parking limitations for alley access ADU lots.

9

Petitioner’s application to the City requested that the City “[d] determine

10

that the code standards for parking for alley access lots cannot be applied

11

consistent with the statute because they are unrelated to siting and design.”

12

App-46. EC 9.2751(17)(c)16. The code section says:

13
14
15
16
17
18

“(c) Area-Specific Accessory Dwelling Standards. The
following standards apply to all new attached or detached
accessory dwellings in the R-1 zone within the city-recognized
boundaries of Amazon Neighbors, Fairmount Neighbors and South
University Neighborhood Association:
****

19
20
21
22

16.Alley Access Parking and Driveway. The standards at EC
9.2751(18)(a)11. are applicable to attached and detached accessory
dwellings where primary vehicle access for the required parking is from
an alley.” (App-46)

23
24

The reference to EC 9.2751(18)(a)(11) is to parking requirements for

25

“alley-access lots” in R-1. App-46 to 48. There are 10 requirements, which

30
1

relate to the number of spaces, dimensions, garage setbacks, driveway width,

2

tandem parking, side-by-side parking, parallel parking, total vehicle use area,

3

and parking outside of the vehicle use area. These 10 parking requirements

4

impose a Rubik’s Cube formula to qualify a lot for an ADU. On small lots with

5

extensive existing improvements these standards can preclude development of

6

an ADU. None of these specifications relates to siting or design of the ADU.

7

Petitioner’s lot would be subject to these code standards because all access is

8

from an alley.

9

This provision violates the statute. Parking requirements are unrelated to

10

siting and design of an ADU dwelling. LUBA should hold that, under

11

Petitioner’s statutory housing right, the City may not apply the alley access and

12

parking requirements in regulating ADU approval because parking and

13

driveway requirements are not related to siting and design of an ADU.

14
15

V. CONCLUSION
For the reasons stated above, the city’s decision should be reversed, and

16

the City should be ordered to reissue the decision and confirm the validity of

17

the development proposal as requested.

18

Respectfully submitted this 5th day of April, 2019.

19
20
21
22

___________________________
Bill Kloos, OSB 811400
Attorney for Petitioner

APP-1

Oelanning & Development
February 7, 2019
Bill Kloos
Law Office of Bill Kloos PC
375 W. 4'"Ave. #204
Eugene, OR 97401
RE:

Zone Verification - City File ZVR 18-49
1515 Orchard Alley/Map & Tax Lot #17-03-33-33-03000

Dear Mr. Kloos,
I am writing in response to your request for a Zone Verification dated December 10, 2018, regarding the
above referenced property. As described in Eugene Code (EC) 9.1080, a zone verification is used by the city
to evaluate whether a proposed building or land use activity would be a permitted use or be subject to land
use application approva~or special standards applicable to the category of use and the zone of the subject
property (EC 9.1080).
The subject lot is zoned R-1 Low-Density Residential and is developed with a one-family dwelling. The
development proposal you describe would add another detached one-family dwelling on the lot.
As you know, this property was the subject of a 2018 Zone Verification request (City file ZVR 18-27) in which
the applicant proposed an "ADU (secondary dwelling)" on the lot. The City's 2018 decision explained that
the City code prohibited ADUs on alley-access lots. The City's decision on that request was issued during
the short period of time during-which the City's code used tbe term "accessory dwelling l\nit" /"ADU." It
was just prior to the 2018 Zone Verification decision that the City had passed ordinances to replace the
code's "secondary dwelling unit" terminology/definition with the State's "accessory dwelling unit"
terminology/definition. As a result of an appeal filed by you, however, those ordinances have since been
rendered ineffective by LUBA Nos. 2018-063 and 2018-064. In addition, you appealed to LUBA the City's
2018 Zone Verification decision which had informed the applicant that the code prohibited ADUs on alley
access lots. LUBA remanded that decision back to the City without analysis because the City had not
considered the effect, if any, that ORS 197.312(5) would have on its Zone Verification decision.
In your new request for Zone Verification, under the "proposal" heading of your December 10, 2018 letter,
you provide more/ different information about the proposed use. You assert that the proposed use is "an
Accessory Dwelling Unit, as defined in the Eugene Code and ORS 197.312(5)." However, the use you
describe cannot be anuAccessory Dwelling Unit, as defined in the Eugene Code" because, as explained
above, the term "Accessory Dwelling Unit" is not used or defined in the Eugene Code.
The Eugene Code uses and defines the similar term, "secondary dwelling unit," but your described use does
not meet the Code's definition of a "secondary dwelling unit" as that term is defined in the Eugene Code:

Dwelling, Secondary. A dwelling unit that is located on the same lot as a primary onefamily dwelling that is clearly subordinate to the primary one-family dwelling, whether a
City

of Eugene • 99 W. 10th Ave. • Eugene, OR 97401 • www.eugene-or.gov
·
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part of the same structure as the primary one-family dwelling or a detached dwelling
unit on the same lot. Either the secondary dwelling or the primary dwelling must be
occupied by the property owner.
Your letter states that the owner of the lot would live out of state and that the existing and the proposed
dwellings would both be rental units. For the proposed dwelling to meet the definition of a "secondary
dwelling," which can be sited on some R-1 lots, the owner would need to occupy either the existing or the
proposed dwelling. For these reasons, your proposed use is.not a "secondary dwelling" unit as that term is
defined in the Eugene code.
·
·
Instead, the use you describe would simply be a second one-family dwelling on the subject lot. Per Table
9.2740, that use is prohibited in the R-1 zone. The list of uses allowed in the R-1 zone specifically states,
with respect to one-family dwellings: "1 Per Lot in R-1." Therefore, the use you propose is prohibited on
the subject lot, located in the R-1 zone.
Similarly, the description you provide of the proposed use demonstrates that it is not an Accessory Dwelling
Unit, as defined in ORS 197.312(5). ORS 197.312(5)(a) imposes requirements for local government
regulation of "accessory dwelling units." ORS 197.312(5)(0) provides:
As used in this subsection, "~ccessory dwelling unit" means an interior, attached or detached residential
structure that is used in connection with or that is accessory to a single-family dwelling.
This definition makes it clear that ORS 197.312(5) does not pertain to every residential structure that would
be placed on the same lot as another single-family dwelling. It is more specific. By its own terms, the
statute pertains to a residential structure that is "used in connection with" or "accessory to" another singlefamily dwelling. Your proposed use does not appear to be a residential structure of that nature. Your
application materials do not specify any way in which the proposed detached residential structure would be
"used in connection with" or "accessory to" another single-family dwelling. With respect to its relationship
with/ to"~nother single'family dwelling, you assert only that the ne;;; structure would be located 6n the
same lot as another single-family dwelling. This is an insufficient "connection" or "accessory" relationship
to give the words in ORS 197.312(5)(b) any real meaning. Further, you take issue with City standards that
may demonstrate such a "connection" or "accessory" relationship between the proposed structure and the
existing single~family dwelling; you assert that the lot has insufficient area for a shared open space and ttiat
there would be no owner/renter relationship between the two dwellings. There is nothing In your request
that explains why the provisions of ORS 197.312 would apply to your proposed use. With that in mind, no
further analysis under ORS 197.312(5) is needed.

Sincerely,

-rtrAlissa Hans.en

Principal Planner
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APP-3
ZONE VERIFICATION

Planning
.. PUWN110G Dl\'ISION···

Please co.mplete the following form and provide the required information. If you have question.s about filling out this
application, please contact staff at the Permit and Information Center, 99 West 10'" Avenue, Eugene, OR 97401, phone
(541) 682-5377.
Location of Property:

IS'-;-

O(lq~

Zoning of Property:

((-\
Proposed Use of Property, if applicable:

i\\)D ON"G- ~D ?Q f \ ~ \\) \1-\--l) f-h-1..,~B;S LO I

Filing Fee

·

~ b\-~:\-m . l_\\(l \;fr\~ l'Z--j; l'.l /VJ~~

The fee varies depending on staff time to process the request and will be charged once the request is complete. Please
note that the fee must be paid prior to receiving the verification letter. Per the City's Construction & Development fee
schedule, a zone verification is charged at $101.50 per hour plus a 9% Administrative Fee (minimum charge is Y, hour or ..
$50.75 plus 9% administrative fee).
Written Statement
Submit one paper copy and one CD copy (pdf or tiff format) of a written statement describing why the zone verification
is being requested. If applicable, include information describing the proposed use including operating characteristics,
building bulk and size, parking demand, and traffic generation per EC 9.1080. Please note that it is the applicant's
responsibility to make sure that the CD and paper copies are identical.
Note: to request a copy of a certificate of occupancy or building permit information, please contact Inspection Support
staff at 541-682-5283 or ceinspectionsupport@ci.eugene.or.us.
Contact Information
Name (print):

\S\ \._\__ \LV\) ~~

Company/Organization:

tA\l\l

1

~\'\It\

l)~\ t.E

tD \l

~ \\....~

(\11 ('JtVlAS
\C-L-1} O'-:,

f L

Address:
City/State/Zip:
Phone:

'0J \o · 0 ii_~'\) (

E-mafl (if applicable):

9'\ l -) \(,)"'

Fax:

=--:::._:::.,---

Signature:

www.euqene-or.gov/oJanninq
Planning & Development
Planning Division
99 W. 101 H Avenue, Eugene, OR 97401
Phone: 541.682.5377 or E-mail: eugeneplanning@ci.eugene.or.us

Updated: March 2014

Page 1of1
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LAW OFFICE OF BILL KLOOS PC
OREGON LAND USE LAW.
375 W. 4THAVENUE, SUITE 204
EUGENE, OR 97401
TEL: 541.343.8596
WEB: WWW.LANDUSEOREGON.COM

BILL KLOOS
BILLKLOOS@LANDUSEOREGON.COM

December 10, 2018
Robin Hostick, Planning Director
Eugen Planning and Development
99 W. Broadway
Eugene, OR 97401
Re:

Application for Zoning Verification
Nicholas Kamps-Hughes
1515 Orchard Alley
Map & Tax Lot 17-03-33-33, TL 03000

Dear Robin:
Please accept this letter, together with the accompanying form and filing fee and supporting
exhibits, as a refiled application for a Zoning Verification Decision on behalf of the owner of the
property above.
Background:
This property was the subject of a ZVD decision dated July 30, 2018. That decision was
··appealed to LUBA, and LUBA remanded the matter. See Hughes v. City ofEugerie, LUBA No.
2018-091(Nov.29, 2018). A-copy of the original decision and LUBA opinion are attached for
reference as Exhibits A and B.
My client expects that the City will follow LUBA's direction in making its new decision: To
assist in that effort, I am providing more detailed information in this letter about the subject
property, the development proposal, the zoning code, and ORS 197.312(5), which LUBA says
the City must apply in making this decision.
ORS 197312(5) provides:
"(5)(a) A city with a population greater than 2,500 or a county with a population
greater than 15,000 shall allow in areas within the urban growth boundary that are
zoned for detached single-family dwellings the development of at least one
accessory dwelling unit for each detached single-family dwelling, subject to
reasonable local regulations relating to siting and design.
(b) As used in this subsection, "accessory dwelling unit" means an interior,
attached or detached residential structure that is used in connection with or that is
. accessory to a single-family dwelling."
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Attached as Exhibits C and Dare copies of the RLlD printout and current assessor's map. They
show the property is: about 5,800 sq ft in size; zoned R-1; located in the Fairmount
Neighborhood; developed with a single-family dwelling, which is rented out; and having access
only via the Orchard Alley. Attached as Exhibit Eis the 2017 Deed to my client.
-

-

The DLCD has published a Guidance document on how the statute should be applied. lam
providing a copy as exhibit F.
Proposal:
The owner wishes to construct an Accessory Dwelling Unit, as defined in the Eugene Code and
ORS 97.312(5). The ADU would be 800 square feet in size, single story, one bedroom, with
access only from the alley like the principal dwelling. It would also be a rental unit, like the
principal dwelling, as the owner presently resides out of state due to his work. A sketch of the
site and the proposed ADU is attached as Exhibit G.
Request and Issues:
This application is intended to confirm the rules that the City will apply in reviewing my client's
building permit application. With the city's response to this application, my client will know
what kind of an ADU the City will approve on this site. Due to the conflict between the
standards in the code and the standards in state law, absent clear answers to the issues below, my
client would be doing guesswork in preparing building plans for a building permit - very
expensive guesswork.
My client- would like confirmation from the City that the proposed use is allowed, based on the
zoning code and the statute. If there are any limitations that the city will apply to the allowed
use, my client would like to know what those limitations are.
My client sees the following obvious issues that need resolution:

1. The City should determine that, based on the statute, the proposed ADU is allowed
on this alley access only lot notwithstanding the prohibition in the code against any
ADUs on alley access lots.
-The code has a flat prohibition against ADUs on "alley access lots." EC 9.2741(2). An "alley
access lot" is defined in EC 9.0500 as: "Alley Access Lot/Parcel. A lot, parcel or lot ofrecord
abutting an alley and not abutting a street and created from the rear portion of an existing lot or
parcel." This is such a lot.
Under the statute, any lot with a single-family detached dwelling is entitled to an ADU.
Therefore, the statute guarantees an ADU on an alley access lot having an existing detached
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SFD. The owner requests confirmation that the City will allow the ADU notwithstanding the
alley access lot status.
2. The City should determine that, based ou the statute, the proposed ADU is allowed
on this size lot, notwithstanding the prohibition in the code on ADUs in the
Fairmount neighborhood that are smaller than 7,500 square feet.~
The Fairmount neighborhood, where this property is located, is one of three neighborhoods
mapped by the City as getting extra protections from ADUs. In these neighborhoods ADUs are
prohibited on lots smaller than 7,500 sq ft. EC 9.2751(1 ?)(c)l. This lot is only about 5,800 sq
ft, but it has ample room for an 800-sq ft ADU.
Note that ifthe 7,500 sq ft minimum lot size, which applies in this special neighborhood, were to
be invalidated, the default minimum lot size in the code is 6,100 sq ft. EC 9.2751(1 ?)(a)l. The
subject property is also smaller than this minimum.
Prohibiting an ADU based on lot si!Ze would be contrary to the guarantee in the statute, as quoted
above. Therefore, the City should determine that the owner is entitled to a detached ADU
notwithstanding the size of the lot.
3. The City should determine that, based on the statute, the proposed ADU is allowed
on this lot notwithstanding the code provision that requires, in this neighborhood,
that an ADU is prohibited unless the lot can accommodate the ADU and also an
open space area with dimensions of 45'x45'.
In the Fairmount neighborhood, where this property is located, the code sets an "open space"
requirement that must be met in conjunction with development of an ADU. ADUs are prohibited
on any lot with dimensions, existing improvements, and default setbacks that will not still have a
remaining "open space" with 45'x45' dimensions. EC 9.275 l(l 7)(c)2. That is an area of2,025
sq ft in a square shape.

This lot is not of sufficient size to accommodate the proposed ADU and also have a 2,025 open
space area in a square shape.
The City should determine that the statute prohibits the City from applying this open space
requirement to this ADU proposal on this lot. It may be invalid as a prohibition of ADUs on lots
of a certain size. Or is may invalid as a regulation of "siting and design" that is unreasonable
because it prohibits the ADU use, which is guaranteed by the statute. In either event, the owner
seeks confirmation that the City will not apply this open space standard to this proposed ADU
application.
4. The City should determine that its "owner-occupancy" requirement for ADUs will
not be applied to this ADU proposal because it is a regulation that is unrelated to
siting or design.
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When this ADU is constructed my client intends it to be a rental unit like the existing unit. He
does not intend, as owner, to occupy either unit following initial construction of the ADU.
The code now has an owner occupancy requirement. The code requires for attached ADUs:
"Either the primary dwelling _or the secondary dwelling s_hall be the principal residence of the
property owner." EC 9.2751(1 ?)(a) 7-10. The same is required for detached ADUs. EC
9.2751(17)(b). This also applies in the "area-specific" regulations in thethree special
neighborhoods, including the Fairmount neighborhood where this lot is located. EC
9.2751(17)(c)ll to 14. ·
The code elaborates a complex, cumbersome and somewhat oppressive regime for enforcing this
rule. Owners have to apply for "temporary leave" to be away for more than a year, such as for
medical reasons, living across town for a year to care for a relative, and so on. A deed
restriction must be recorded against the property requiring the owner to occupy. This
arrangement is policed in part with the owner having to prove up to the city biannually on
occupancy.
The City should determine that the statute protects my client from the code's
ownership/occupancy standard in his development proposal. The ownership/occupancy
requirement has nothing to do with siting or design. The DLCD Guidance recognizes this
requirement as a barrier to ADUs. In this instance the requirement would be a poison pill to
defeat construction of the ADU for the reason that my client, who is currently living out of state,
as shown by the RLID data, is not in a position to occupy either dwelling.
The City should determine it will not apply the owner/occupancy standard for the reason that it is
contrary to the statute.

5. The City should determine that the 10% of lot size maximum square footage for
ADU building size on this lot, as set by EC 9.2751(17)(a)2., is not a reasonable
regulation of siting or design.
The maximum size for an ADU is 800 sq. ft or 10% of the lot size, whichever is smaller. For a
small sized lot such as this one, the maximum building size would be about 580 sq ft. This cap is
not reasonable as applied to a lot of this size.

6. The City should determine thatits screening requirements for "outdoor
storage/trash" cannot be applied consistent with the statute because they are
unrelated to siting or design.
The code sets dimensional and screening requirements for "outdoor storage and garbage areas."
This applies to detached ADUs and ADUs in the three area-specific neighborhoods, including
the Fairmount neighborhood. EC 9.2751(17)(b)4; EC 9.2751(17)(c)(19). This is a matter
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unrelated to siting or design of ADUs; hence the standard cannot be applied consistent with the
statute.
7. The City should determine that the code's pedestrian walkway requirement cannot
be applied consistent with the statute because it is unrelated to siting or design.
-

-

-

-

The code requires a three-foot wide "pedestrian walkway" from the street or alley to an ADU.
This applies to detached ADUs and to attached or detached ADUs in the three area-specific
neighborhoods, including the Fairmount neighborhood. EC 9.2751(l7)(b)2; EC
9.275 l(l 7)(c)l7.
The need for and the character of walkways from streets and alleys to ADUs is unrelated to
siting or design. It does not relate to placement of the unit; and it does not relate to the unit
itself. It should, therefore, not be applied.
8. The City should determine that the code standards limiting the "vehicle use area"
on a Jot with an ADU cannot be applied ·consistent with the statute because it is
unrelated to siting and design.
In the three area-specific neighborhoods, including the Fairmount neighborhood, the code
violates the statute by limiting the percentage of the "total lot area" that can be "paved or
unpaved vehicle use areas." EC 9.2751(17)(c)4. The code section is:

"Vehicle Use Area. The maximum area covered by paved and unpaved vehicle
use areas including but not limited to driveways, on-site parking and turnarounds,
shall be limited to 20'percent of the total lot area:"
Limiting the portion of the lot that can be used by vehicles is unrelated to siting or design. It
does not relate to placement of the unit; and it does not relate to the unit itself. It should,
therefore, not be applied.
9. The City should determine that the code standard limiting occupancy of the ADU to
just two persons cannot be applied consistent with the statute because it is unrelated
to siting and design.
In the three area-specific neighborhoods, including the Fairmount neighborhood, the code
violates the statute by limiting ADU occupancy to two or three persons, depending on the
number of bedrooms in the primary dwelling. EC 9.2751(17)(c)8. This code section requires:

"Maximum Occupancy. For lots with a primary dwelling containing 3 or fewer
bedrooms, the secondary dwelling shall be limited to 3 occupants. For lots with a
primary dwelling containing 4 or more bedrooms, the secondary dwelling shall be
limited to 2 occupants."
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This limit applies to occupancy. "Occupancy" is unrelated to siting or design. The RLID data
on the primary dwelling show the unit has four bedrooms. In this circumstance, the maximum
occupancy standard would limit the ADU to just two occupants. As a practical matter, this
limitation would exclude families with a child from occupying this ADU. This limitation is
unrelated to siting or design; it just relates to occupancy. It is also unreasonable. This provision
should not be applied by the City because it. violates the statute .
. 10. The City should determine that the code standard limiting the number of parking
spaces on the lot cannot be applied consistent with the statute because it is unrelated
to siting and design.
In the three area-specific neighborhoods, including the Fairmount neighborhood, the code
violates the statute by regulating the number of parking spaces on the lots. EC 9.2751(17)(c)l5.
This code provision requires:

"Parking. For the primary dwelling, there shall be a minimum of one and a
maximum of two parking spaces on the lot. There shall be one additional parking
space on the lot for the exclusive use for the occupants and guests of the
secondary dwelling."
Parking spaces on the lot are unrelated to siting of the ADU or design of the ADU. This
provision violates the statute.

11. The City should determine that the code standards for parking for alley access lots
cannot be applied consistent with the statute because they are unrelated t() siting
and design.
In the three area-specific neighborhoods, including the Fairmount neighborhood, the code
violates the statute by regulating alley access parking. EC 9.2751(17)(c)l6. The code provision
is:

"Alley Access Parking and Driveway. The standards at EC 9.2751(18)(a)l l. are
applicable to attached and detached secondary dwellings where primary vehicle
access for the required parking is from an alley."
The reference to EC 9.2752(18)(a)(l l) is to parking requirements for "alley-access lots" in R-1.
There are 10 requirements, which relate to number of spaces, dimensions, garage setbacks,
driveway width, tandem parking, side-by-side parking, parallel parking, total vehicle use area,
and parking outside of the vehicle use area. None of these specifications relates to siting or
design of the ADU. This provision violates the statute.
In support of the arguments made above that the city standards regulating ADUs regulate issues
unrelated to siting and design and, to the extent that they do relate to siting and design are not
reasonable, I am attaching as Exhibits H, I and J, respectively, the arguments from the LUBA
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briefs of the petitioners in Home Builders Association ofLane County v. City ofEugene, LUBA
Nos. 2018-063, 064 (Nov. 29, 2018). These briefs discuss the provisions complained of above
and, I hope, will be useful to the City in making its decision here.
In addition to the above, if there are any other standards in the code that the City believes would
prohibit this ADU, or limit its size or design, I would like to know about those. so that design of
the ADU can proceed.
Thank you for your consideration.
Sincerely,

Bill Kloos
Exhibits:
A- Zoning Verification Decision 7.30.018
B-LUBA Opinion- 11.29.2018
C- RLID Printout Subject Property
D -Assessor's Map Subject Property
E - Deed for Subject Property
F - DLCD ADU Guidance march 2018
G - Sketch of ADU Proposal
H-LUBA Brief of Home Builders (argument only)
I- LUBA Brief of Housing Land Advocates (argument only)

J - LUBA Brief of 1000 Friends of Oregon (argument only)
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Producf by Law Office of Bill Kloos, PC on 12/1/2018 at 6:45PM using RLID (www.rlid.org)
D et a iled Pl'opcl'ty Repo1·t
~

Pl'opel'ty Ownel' 1
KAMPS-HUGHES NICHOLAS
590 MERRITT AVE32
OAKLAND, CA 94610

Site Addl'CSS 1515 ORCHARD ALY Eugene, OR 97403-2092
Map & Taxlot# 17-03-33-33-03000
SIC
N/A
Tax Account# 0292779

Tax account acreage 0.13
Mapped taxlot acreaget 0.13
t MarpcdT1urlol Acrcngc Is lhc: t'~timatcJ si;a: of o ta:dot lb dcrh'cd from
thccountyGIS taxlot la)'\:r,und b not tohc u.«'<l for lc&J,1l putpcMCS.

Map & Tax.lot # 17-03 -33-33-03000

11I

Bus iness lnfol'ma tion

I

RUD does not contain any business data for this address

Impl'ovemcnts

l

l

il
Inspection Date
Building Class
Year Built
Effective Year Built

Flool' Charnctel'istics
Base Sq Ft
1st Floor
960
2nd Floor 720
Total Sq Ft 1680

05/13/2011
3+
1940
1975

Bedrooms
Full Bath(s)
Half Bath(s)
Depreciation

4
2

0

19%

Roof Style
Roof Cover
Masomy Fireplace(s)
Improvement Complete
Heat

Flat or Shed
Comp shingle medium
No
100%

Heat pump

Other Square Footage
Detached Garage N/A
Basement Garage N/A
Paved Patio
N/A

F inished Sq Ft Exterior
960
Wood siding
720
Wood s iding
1680

Attached Garage
Carp01t
Paved Dtiveway

N/A
N/A
N/A

Site Addl'css lnfol'lllation
1515 ORCHARD ALY
EUGENE, OR 97403-2092
House II
Street Name
Mail City
Zip +4

1515
ORCHARD
EUGENE
2092

Suffix
Street Type
State

N/A
ALY
OR

Pre-directional
Unit type / II
Zip Code

N/A
N/A
97403

Land Use 1111 Single Family Housing
USPS Cal'l'ie 1· Route Coo7
Genc1·al Tax.lot Ch aractel'istics

I

D Geograp hic Coordinates

Tax.lot Charnctel'istics
Incoroorated Citv Limits

Eu1tene

EXHIBIT C
Page 1
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by Law Office of B ill Kloos, PC on 12/ 1/20 18 at 6:45PM using RUD (www.rlid.org)

X 4247204 Y 876383

(State PlaneX,Y)

Latitude 44.0430 Longitude -123.0638
a Zoning
Zoning J ul'is diction Eugene
Eugene
Pal'ent Zone
R-1
Low-Density Residential

a Land Use
Genel'al Lan d Use
Code Desel'iption
S
Single Family
Detailed Land Use
Co de Descl'iption
uu
Single Family Housing

Urban Growth Dounda1y
Eugene
Yea1·Annexed
1905
Annexation #
N/A
Approximate Taxlot Acreage 0.13
Approx Taxlot Sq Footage 5,663
Plan Designation
Metro Plan Map
Fairmount Neighbors
Eugene Neighborhood
Metro Arca Nodal Dev Area No
Septic
No
Well
No
Landscaping Quality
Fair
Hist01ic Prope1ty Name
N/A
No
City Historic Landmark?
National Histoiical Register? No

Service P l'ovide 1·s
Fire Protection Provider
Ambulance Provider
Ambulance District
Ambulance Setvice Area
LTD Se1vice At·ea?
LTD Ride Source?
Soil Water Cons. Dist/ Zone
Emerald People's Utility District

Eugene Fire & EMS Depa1tment
Eugene Fire & EMS
WC
West/Central
Yes
Yes
Upper Willamette/ data not available
N

Enviromnental Data
FEMA Flood Hazard Zone
Code Descl'iption
X
At·eas determined to be outs ide of 500-year flood .
FIRM Map Number
Community Number
Post-FIRM Date
Panel Printed?

41039C1137F
410122
09/29/1986
Yes

Soils
Soil Map Unit# S oil Type Descl'iption
% ofTaxlot Ag Class Hydric %
106A
Pengra-Urban land complex, 1 to 4 percent slopes 100%
3
67
Schools

School District
Elementa1y School
Middle School
High School

Cod e Name
Eugene
4J
510 Edison
526 Roosevelt
539 South Eugene

P olitical D istl'icts
Election Precinct
1345
City Council Ward
E3
Alan Zelenka
City Councilor
County Commissioner District 3 (Eugene-South)
County Commissioner
Pete Sorenson
EWED Commissioner
Dick Helgeson
LCC Board Zone
5

State Representative Dist rict 11
State Representat ive
Phil Barnha1t
State Senate District
6
Lee Beyer
State Senator

Cens us lnfol'mation
The information provided below is only a small sampling of the information available from the US Census Bureau. The links at t he end of each section below will take
you to source tables at Alnerican Fact Finder, with additional details. Those links will take you to the most current estimates, but estimates for se,·eral previous years
will also be available.
To view more Census detail about this tract, visit Census ReQOrter.
Demogl'aphic Ch al'actcristics
Total Population
Percent age 5 and Under
Percent Age 18 and Over
Percent Age 65 and Over
Median Age

Euge ne
Lan e County
01·egon
Tl'act3700
Estimat e Marcin o f Er rol' Estim ate Marcin ofE1·1·01· Estim ate Ma1·cin ofE1·ro1· Estimate Margin of Error
4,803
+/-402
161,649
+/-156 360,273
3,982,267
+/-0.1
5.8%
u %
+/-o.6
4.7%
+/-0.3
5.0%
+/-0.1
97.1%
+/-1.0
82.1%
+/-0.4
80.9%
78-4%
+/-0.1
i.5%
+/-1.2
14.4%
+/-0.4
17.3%
+/-0.1
19-4
+/ -0.3
33.9
+/-0.5
39.3

.....
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For a complete breakdown of population by age, gender, race, ethnicity and more, visit American Fact Finder.
Ho us ing Characteristics

Tract 3700
Eugene
Lane County
Oregon
Es timate Margin ofEt·1·or Estimate Margin of Error Estimate Margin of Error Estimate Ma1·gin of E!'l'or
Occupied Housing Units
596
+/-60
66,401
+/-726 146,692
+/-720 1,545,745
+/-4,059
Vacant Housing Units
58
+/-42
4,248
+/-500
11,545
+/-668 160,545
+/-4,132
Percent Owner Occupied Housing Units
+/-4.9
48.8%
+/-0.9
58.8%
+/-o.6
6i.4%
+/-0.3
14.4%
Percent Renter Occupied Housing Units
85.6%
+/-4.9
5i.2%
+/-0.9
4i.2%
+/-o.6
38.6%
+/-0.3
Homeowner Vacancy Rate
0.0%
+/-30.5
i.7%
+/-o.6
1.6%
+/-0.3
i.6%
+/-0.1
Rental Vacancy Rate
8.8%
+/-7.1
3.4%
+/-o.8
3.6%
+/-o.6
3.8%
+/-0.2
Median House Value (dollars)
+/-3,989 221,000
+/-2,536 247,200
+/-962
354,000
+/-15,108 246,400
Median Monthly Mmtgage (dollars)
2,500
+/-1,045
1,585
+/-30
1,427
+/-17
1,563
+/-5
Median Monthly Rent (dollars)
942
+/-163
921
+/-16
885
+/-10
941
+/-4
For a complete breakdown of housing by tenure, number of bedrooms, year built and more, visit American Fact Finder.
Economic Characteristics

Tract 3700
Eugene
Lane County
Oregon
Estimate Margin ofE1TOl' Estimate Margin ofEtTor Estimat e Margin ofEt'l'Ol' Estimat e Margin ofEtTor
Median Household Income (dollars)
22,500
+/-6,895
44,859
+/-1,296
45,222
+/-822
53,270
+/-327
Unemployment Rate
20.1%
+/-6.9
8.3%
+/-0.7
8.7%
+/-0.5
8.1%
+/-0.2
Pove1ty Rate
53.2%
+/-11.3
23.1%
+/-1.1
19.7%
+/-o.8
15.7%
+/-0.2
For a complete breakdown of incomes, pove1ty, employment, commute patterns and more, visit Amerjcan Fact Fjnder.

Social Charactel'istics

Tract 3700
Eugene
Lane County
Oregon
Estimate Margin of Et·1·or Estimate Margin of Error Estimate Margin of Er1·01· Estimate Ma1·gin of Error
Percent Bachelor Degree or Higher
+/-33.3
39.7%
+/-1.0
28.7%
+/-0.5
31.4%
+/-0.2
63.1%
Percent High School Graduate 01· Higher
92.7%
+/-8.6
93.4%
+/-0.7
91.1%
+/-0.5
90.0%
+/-0.2
For a complete bt'Cakdown of educational attainment, school enrollment, marital status, ancestly and more, visit American Fact Finder.

Source: U.S. Census Bureau, 2012-2016 American Community Survey 5-Year Estimates
Explanation of Symbols:

An'"**"*' enhy in the margin of error column indicates that the estimate is controlled, and a margin of error is not provided.
Liens
None
Building P ermits
Eugene Building Pe1·mits
Log Numbe r Project D escription
00-03873-01 Add two sto1y addition to single sto1y dwelling.

Lan d Use Applications
Euge ne Land Use Applications
Log Numbe1· Proj ect Description
Z.02-013
Zone Change
Z\fR-18-027 Zone Verificatio n
M-89-oto
Minor Pa1tition
E11gene I,and Use Application Search Page
P etitions
r - :n_e_ __
Tax Statements & Tax Receipts
Account#: 0292779
View tax statement(s) for: .&WJi~
Tax Receipts
Receipt Date
11/08/2018
11/10/2017
11/04/2016
11/05/2015
10/30/2014
11/08/2013

Amount Received
$4,187.85
$4,000.29
$3.900.95
$3,789.02
$3.712.61
$3,612.21

Tax
$4,187.85
$4,000.29
$3.900.95
$3,789.02
$3.712.61
$3,612.21

Disco11nt
$129.52
$123.72
$120.65
$117.19
$114.82
$111.72

Inte1·est
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

Applied Amount
$4.317.37
$4,124.01
$4,021.60
$3.906.21
$3,827.43
$3,723.93
Data source: Lane County Assessment and Taxation
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Owne1'fl'axpayel'
Owne1·s
Owne1·
KAMPS-HUGHES NICHOLAS

Add1·ess
590 MERRITI AVE 32

City/State/Zip
OAKLAND, CA 94610

Taxpayel'
Pal'tyNam e
KAMPS-HUGHES NICHOLAS

Address
590 MERRI'IT AVE32

City/State/Zip
OAKLAND, CA 94610
D:ita source: Lane County Assessment and Tuation

Account Status
Status Active Account Current Tax Year
Account Status
none
Remarks
none
Special Assessment Program N /A
Data source: Lane County Assessment and Taxation

General Tax Account Information
Tax Account Acreage
Fire Acres
Property Class
Statistical Class
Neighborhood
Categmy

0.13
N/A
101 - Residential, improved
130 - Class 3 single family dwelling
411513 - Urban Mixed Univ East SE
Land and Improvements
Data source: Lane County Assessment and Taxation

Township-Range-Section/ Subdivis ion Data
Subdivision fype
Phase

Subdivision Name
Lot/Tract/Unit #

N/A
N/A

Subdivision Number
Recording Number

N/A
TL03000

N/ A
N/A
Data source: Lane County Assess ment and Ta~ation

Propel'ty Values & Taxes
The values shown are the values ce1tified in October unless a value change has been processed on the propeity. Value changes typically occur as a result of appeals,
clerical errors and omitted propeity. The tax shown is t he amoun t ceitified in October. This is the full amount of tax for the year ind icated and docs not include any
discounts o ffered, payments made, interest owing or previous years owing. It also does not reflect any value changes.
Rea
~
2018
2017
201!>
2015
2014
2013
2012
2011
2010
2009

"'2008
2007

r--woo·
2005
2004
2003
2002
2001
2000
1999
199!!
1997
1996
1995

ar et Value (RMV)

---

.1il.wl

!m1u·gvgm~Dt

$101,440
$105,130
$102,354
!ji!00,525
$9<>,85
$93,17(
$!:!9,591
$89,591
$96,091
$1 ,221
$137,SS:i
~
$93,194
$68,02t
$59,154
$54,271
$29,579
:;>3!:!,550
:;;30,600
$26,!:!40
$26,060
$25,300
$22,390
$23,0t!O

$314,398
$254,510
$229,07~

$235.41':
:j)2bb,032
$214,344
:;;203,370
$222,53:
$171,610
$195,720
$241,630
$202,650
$247,7!:!0
:;;172,070
$191,190
$156,710
$116,470
$10b,600
$60,!:!40
$57.400
$59.790
$51',410
$53,220
$46,2!:!0,

™ [
$415,838 $359,!>40
1i>331.432
$335,9!i8
:i;302,t189
$307,520
$292,901
$312,123

$207Y<ii
$363,941
$379.517
$390,324
$340,974
$240,096
$250,344
$210,981
$146,049
$145,150
$91,440
'$84,240
$85,!:!50
$!:!1,710
$75,1510
$69,360

TlVI

Total A:Sscssed Val';!!]
$227,272
$220,!>52
$214,225
:j)207,9t15
$201,927
$19b,04f
$190,336
$1!:!4,792
$179.410
$174,184
$169,111
$164,1!:!5
$159.403
$154,760
$150,252
$145,t!7f
$111,33~

$10!:!,095
;:;00,213
$66,226
$64,29,
$62,424
$75,610
$69,360

$4.317.37
$4,124.01
H,021.bO
!ii3.90b.21
$3,!:!27-43
$3,723.93
$3,424.91
$3,3M.17
$3,312.46
$3,229.5
$3,036.6t
$2,904.ot
$3,064.6~

$2,908~

:i;2,837.3
$2,750.96
- - -$2,014.92
$1,!:!76 .07
:;;1,211.14

$1;097:64
$1,041.70
$1,058.87
$1,161.2E
$1,0!:!7.3,
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0
Ill

RMV and Assessed Value (1995 - 2018 )
$500,000

RMV Land Val ue
RMV Improvement Value

•

RMVTotal Value

•

Total Assessed Value

$ 400,000

$300,000

$200,000

$100,000

g

Cl

0

0

0

Q

0

$0
1995

1997

1999

200 1

2003

2005

2007

2009

20 11

2013

201 5

2017 2018

Year

Current Year Assessed Value $227,272
Less Exemption Amount •
N/A
Taxable Value
$227,272
• Frozen Assessed Value
Data source: L..1ne County Assessment ond Taxation

Tax Code At'ea & Taxing Districts
Tax Code Arca (Levy Code) for current tax year 00400
Taxing Districts for TCA 00400
City of Eugene
Eugene School District 4J
Eugene Urban Renewal Downtown
Lane Community College
Lane County
Lane Education Seivice District
**NOTE Lane County Assessment and Taxation Tax Code Area & Taxing Districts reflect the current ce11ified year. The Billing Rate Docume nt may sti111·cference
the prior year's rates and details until we receive the current repot1 from Lane County.
Data source: Lane County .Assessment and Taxation

Sales & Ownet'ship Changes
Mu hp e Accts? Grantor(s)

02 W?i9lJ9 $49,000

Data source: Lane County Assessment ond Ta~ation
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GUIDANCE ON IMPLEMENTING
THE ACCESSORY DWELLING UNITS {ADU) REQUIREMENT
UNDER OREGON SENATE BILL 1051

M. Klepinger's backyard detached ADU, Richmond neighborhood, Portland, OR.

(Photo courtesy of Ellen Bassett and accessorydwellings.org.)

_

OREGON DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT
MARCH 2018
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Introduction

As housing prices in Oregon go up, outpacing employment and
wage growth, the availability of affordable housing is decreasing
in cities throughout the state. While Oregon's population
continues to expand, the supply of housing, already impacted by
less building during the recession, has not kept up. To address the
lack of housing supply, House Speaker Tina Kotek introduced
House Bill 2007 during the 2017 legislative session to, as she
stated, "remove barriers to-development." Through the legislative
process, legislators placed much of the content of House Bill 2007
into Senate Bill 1051, which then passed;and was signed into law
by Governor Brown on August 15, 2017. In addition, a scrivener's
error' was corrected through the passage of HB 4031 in 2018.
Among the provisions of SB 1051 and HB 4031 is the requirement
that cities and counties of a certain population allow accessory
dwelling units (ADUs) as described below:

a) A city with a population greater than 2,500 or a county with a
population greater than 15,000 shalfallow in areas within the
urban growth boundary that are zoned for detached singlefamily dwellings the development of at least one accessory
dwelling unit for each detached single-family dwelling, subject
to reasonable local regulations relating to siting and design.
b} As used in this subsection, "accessory dwelling unit" means an
interior, attached or detached residential structure that is used
in connection with or that is accessory to a single-family
dwelling.
This new requirement becomes effective on July 1, 2018 and
. subject cities and counties_ must accept applications for AD Us
inside urban growth boundaries (UGBs) starting July 1, 2018.
Many local governments in Oregon already have ADU regulations
that meet the requirements of SB 1051, however, some do not,
Still others have regulations that, given the overall legislative
direction to encourage the construction of AD Us to meet the
housing needs of Oregon's cities, are not "reasonable." The
Oregon Department of Land Conservation and Development
(DLCD) is issuing this guidance and model code language to help
local governments comply with the legislation. The model code
language is included on its own page at the end of this document.

1

The scrivener's error in SB 1051 removed the words "within the urban growth boundary." HB
4031 added the words into statute and thus limited the siting of ADUs to within UGBs.
ADU Guidance
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Guidance by Topic

The purpose of the following guidance is to help cities and
counties implement the ADU requirement in a manner that meets
the letter and spirit of the law: to create more housing in Oregon
by removing barriers to development.

Number of Units

The law requires subject cities and counties to allow "at least one
accessory dwelling unit for each detached single-family dwelling."
While local governments must allow one ADU where required,
DLCD encourages them to consider allowing two uriits. For
example, a city or county could allow one detached ADU and
allow another as an attached or interior.unit (such as a basement
conversion). Because ADUs blend in well with single-family
neighborhoods, allowing two units can help increase housing
supply while not having a significant visual impact. Vancouver, BC
is a successful example of such an approach.

Siting Standards

In order to simplify standards and not create barriers to
development of ADUs, DLCD recommends applying the same or
less restrictive development standards to ADUs as those for other
accessory buildings. Typically that would mean that an ADU could
be developed on any legal lot or parcel as long as it met the
required setbacks and lot coverage limits; local governments
should not mandate a minimum lot size for ADUs. So that lot
coverage requirements do not preclude AD Us from being built on
smaller lots, local governments should review their lot coverage
_,.standards to make sure th.~y don't create a barrier to_,.
development. To address storm water concerns, consider limits to
impermeable surfaces rather than simply coverage by structures.
In addition, any legal nonconforming structure (such as a house or
outbuilding that doesn't meet current setback requirements)
should be allowed to contain, or be converted to, an ADU as long
as the development does not increase the nonconformity.

Design Standards

ADU Guidance

Any design standards required of AD Us must be clear and
objective (ORS 197.307[4]). Clear and objective standards do not
contain words like ,..compatible" or "character." With the
exception of ADUs that are in historic districts and must follow the
historic district regulations, DLCD does not recommend any
special design standards for ADUs. Requirements that ADUs
match the materials, roof pitch, windows, etc. of the primary
dwelling can create additional barriers to development and
sometimes backfire if the design and materials of the proposed

-2-
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ADU would have been of superior quality to those of the primary
dwelling; had they been allowed.
Parking

Requiring off-street parking is one of the biggest barriers to
developing ADUs and it is recommended that jurisdictions not
include an off-street parking requirement in their ADU standards.
Adding off-street parking on many properties, especially in older
centrally-located areas where more housing should be
encouraged, is often either very expensive or physically
impossible. In addition, when adding an additional off-street
parking space requires a new or widened curb cut, it removes
existing on-street parking, resulting in no net gain of parking
supply. As an alternative to requiring off-street parking for ADUs,
local governments can implement a residential parking district if
there is an on-street parking supply shortage. For more help on
parking issues, visit www.oregon.gov/lcd/tgm/pages/parking.aspx
or contact DLCD.

Owner Occupancy

Owner-occupancy requirements, in which the property owner is
required to live on the property in either the primary or accessory
dwelling unit, are difficult to enforce and not recommended. They
may be a barrier to property owners constructing AD Us, but will
more likely simply be ignored and constitute an on-going
enforcement headache for local governments.

PIJbfic Utilities

Develqpment codes that require i;.,DUs to have separate sew_er
and water connections create barriers to building ADUs. In some
cases, a property owner may want to provide separate
connections, but in other cases doing so may be prohibitively
expensive.

System Development Charges (SDCs)

While SDCs are not part of the development code and SB 1051
does not require them to be updated, local governments should
consider revising their SDCs to match the true impact of ADUs in
· order to remove barriers to their development. ADUs are
generally able to house fewer people than average single-family
dwellings, so their fiscal impact would be expected to be less than
a single-family dwelling. Accordingly, it makes sense that they
should be charged lower SDCs than primary detached singlefamily dwellings.

ADU Guidance
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Accessory Dwellings (model code}

Note: ORS 197.312 requires that at least one accessory dwelling be allowed per detached single-family dwelling in
every zone within an urban growth boundary that allows detached single..:family dwellings. Accessory dwellings are
an economical way to provide additional housing choices, particularly in communities with high land prices or a
lack of investment in afforda~le housing. They provide an opportunity to increase housing supply in developed
neighborhoods and can blehd in well with single-family detached dwellings. Accessory dwelling regulations can be

difficult to enforce when local codes specify who can own or occupy the homes. Requirements that accessory
dwe11ings have separate connections to and pay system development charges for water and sewer services can
pose barriers to development. Concerns about neighborhood compatibility, parking, and either factors should be
considered and balanced against the need to address Oregon's housing shortage by removing barriers to
development.
The model development code language l;>elow provides recommended language for accessory dwellings. The
italicized sections in brackets indicate options to be selected or suggested numerical standards that communities
can adjust to meet their needs. Local housing providers should be consulted when drafting standards for accessory
dwellings, and the following standards should be tailored to fit the needs of your community.

Accessory dwellings, where allowed, are subject to review and approval through a Type I procedure[,
pursuant to Seaion
J and shall conform to all of the following standards:

[A One Unit. A maximum of one Accessory Dwelling is allowed per legal single-family dwelling. The unit may
be a detached building, in a portion of a detached accessory building (e.g., above a garage or workshop), or
a unit attached or interior to the primary dwelling (e.g., an addition or the conversion of an existing noor).
I
A Two Units. A maximum of two Accessory Dwellings are allowed per legal single-family dwelling. One unit
must be a detached Accessory Dwelling, or in a portion of a detached accessory building (e.g., above a
garage or workshop), and one unit must be attached or interior to the primary dwelling (e.g., an addition or
the conversion of an existing noor).]
..

B. Floor Area.
I. A detached Accessory Dwelling shall not exceed [800-900] square feet of floor area, or [7 5]
percent of the primary dwelling's floor area, whichever is smaller.

2. An attached or interior Accessory Dwelling shall not exceed [800-900] square feet of floor area,
or [75] percent of the primary dwelling's floor area, whichever is smaller. However, Accessory
Dwellings that result from the conversion of a level or floor (e.g., basement, attic, or second
story) ohhe primary dwelling may occupy the entire level or floor, even if the floor area of the
Accessory Dwelling would be more than [800-900] square feet.
C. Other Development Standards. Accessory Dwellings shall meet all other development
standards (e.g., height, setbacks, lot coverage, etc.) for buildings in the zoning district, except that:
I. Conversion of an existing legal non-conforming structure to an Accessory Dwelling is allowed,
provided that the conversion does not increase the non-conformity; and

ADU

Guidance
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2. No off-street parking is required for an Accessory Dwelling.

Definition (This should be included in the "definitions" section of the zoning ordinance. It matches the

defin.ition for Accessory Dwelling found in ORS 197.312)
Accessory _Dwelling - An interior, attached, or detached residential structure that is used in

connection with, or that is accessory to, a single-family dwelling.

ADU Guidance
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Eugene Code

Residential Zones
9.2700

Purpose of R-1 Low-Density Residential Zone. The purpose of the R-1 LowDensity Residential zone is to implement the comprehensive plan by providing
areas for low-density residential use. The R-1 zone is designed for one-family
dwellings with some allowance for other types of dwellings, and is also intended to
provide a limited range of non-residential uses that can enhance the quality of lowdensity residential areas.

(Section 9.2700, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No.20584, enacted July 17, 2017, effective August 24, 2017.)

9.2705

Purpose of R-1.5 Rowhouse Zone. The purpose of the R-1.5 Rowhouse zone is to
implement the comprehensive plan by providing areas for attached rowhouse
dwellings.

(Section 9.2705, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No.20584, enacted July 17, 2017, effective August 24, 2017.)

9.2710

Purpose of R-2 Medium-Density Residential Zone. The purpose of the R-2
Medium-Density Residential zone is to implement the comprehensive plan by
providing areas for medium-density residential use and encourage a variety of
dwelling types. The R-2 zone is also intended to provide a limited range of nonresidential uses to help provide services for residents and enhance the quality of the
medium-density residential area.

(Section 9.2710, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No.20584, enacted July 17, 2017, effective August 24, 2017.)

9.2720

Purpose of R-3 Limited High-Density Residential Zone. The purpose of the R-3
Limited High-Density Residential zone is to implement the comprehensive plan by
providing areas for limited high-density residential use that encourage attached onefamily dwelling units and multiple-family dwelling units. The R-3 zone is also
intended to provide a limited range of non-residential uses to help provide services
for residents and enhance the quality of the limited high-density residential area.

(Section 9.2720, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No.20584, enacted July 17, 2017, effective August 24, 2017.)

9.2730

Purpose of R-4 High-Density Residential Zone. The R-4 High-Density
Residential zone is designed to implement the comprehensive plan by providing
areas for high-density residential use and is intended to provide an opportunity for a
dense living environment. The R-4 zone must ensure that public facilities and
services will be provided in a timely manner to adequately serve the projected
demand. The R-4 zone is also intended to provide a limited range of non-residential
uses to help provide services for residents and enhance the quality of the highdensity residential area.

(Section 9.2730, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No.20584, enacted July 17, 2017, effective August 24, 2017.)

9.2735

Residential Zone Siting Requirements. In addition to the approval criteria of EC
9.8865 Zone Change Approval Criteria, a property proposed for the R-1.5 zone shall
not exceed the area needed to accommodate up to 8 rowhouse lots and shall be
9.2-61

8/31/2018
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Eugene Code
located at least 500 feet, as measured along existing street public right-of-way, from
any other property zoned R-1.5. Zone changes to R-1.5 are prohibited within the
city-recognized boundaries of Amazon Neighbors, Fairmount Neighbors and South
University Neighborhood Association.
(Section 9.2735, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02. Section
9.2735 amended by Ordinance No. 20526, enacted March 12, 2014, effective April 12, 2014)

9.2737

Residential Occupancy Requirements. Occupancy of a dwelling is limited by the
definition of family at EC 9.0500. The city manager may require a property owner to
provide copies of lease or rental agreements documenting compliance with
occupancy limits.

(Section 9.2737 added by Ordinance No. 20526, enacted March 12, 2014, effective April 12, 2014.)

9.2740

Residential Zone Land Use and Permit Requirements. The following Table
9.2740 Residential Zone Land Use and Permit Requirements identifies those uses
in the residential zones that are:
(P)
Permitted.
(SR)
Permitted, subject to an approved site review plan or an approved final
planned unit development.
(C)
Subject to an approved conditional use permit or an approved final
planned unit development.
(PUD)
Permitted, subject to an approved final planned unit development.
(S)
Permitted, subject to the Special Development Standards for Certain
Uses beginning at EC 9.5000.
(#)
The numbers in ( ) in the table are uses that have special use limitations
that are described in EC 9.2741 Special Use Limitations for Table
9.2740.
The examples listed in Table 9.2740 are for informational purposes and are not
exclusive. Table 9.2740 does not indicate uses subject to Standards Review.
Applicability of Standards Review procedures is set out at EC 9.8465.

Table 9.2740 Residential Zone Land Uses and Permit Requirements
Accessory Uses
Accessory Uses. Examples include a garage,
storage shed, and services primarily for use by
residents on the site, such as a recreation room
and laundry facility. Parking areas and garages
constructed and used for a principle use on the
development site, such as an apartment, are
allowed as an accessory use.
Agricultural, Resource Production and Extraction
Community and Allotment Garden
Display and Sale of Agricultural Products Grown
on the Site
Urban Animal Keeping, including pastureland (See
EC 9.5250)
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Table 9.2740 Residential Zone Land Uses and Permit Requirements
Horticultural Use. Examples include field crops,
orchards, berries, and nursery or flower stock.
Education, Cultural, Religious, Social and Fraternal
Church, Synagogue, and Temple, including
associated residential structures for religious
personnel. (All religious uses shall meet minimum
and maximum density requirements in accordance
with Table 9.2750 Residential Zone Development
Standards unless specifically exempted elsewhere
in this code or granted a modification through an
approved conditional use permit.)
Club and Lodge of State or National Organization
(These uses shall meet minimum and maximum
density requirements in accordance with Table
9.2750 Residential Zone Development Standards
unless specifically exempted elsewhere in this
code or granted a modification through an
approved conditional use permit.)
Community and Neighborhood Center
School, Elementary through High School
University or College
Entertainment and Recreation
Athletic Facility and Sports Club
Athletic Field, Outdoor
Equestrian Academy and Stable (See also Table
9.1240)
Equestrian Trail (See also Table 9.1240)
Golf Course, with or without country club (See also
Table 9.1240)
Park and Non-Publicly Owned Open Space Use
(See EC 9.2620):
Kiosk, Gazebo, Pergola, Arbor
Trail, paved and non paved
Arboretum, outdoors
Athletic Areas, outdoors, unlighted
Natural Area or Environmental Restoration
Ornamental Fountain, Art Work
Park Furnishings, Examples include: play
equipment, picnic tables, benches, bicycle
racks, and interpretive signage
Restroom
Wetland Mitigation Area
Theater, Live Entertainment (See also Table
9.1240)
Government
Government Services, not specifically listed in this
or any other uses and permit requirements table.
An example could include: a fire station.
Lodging
Bed and Breakfast Facility (See EC 9.5100)
Manufacturing
Recycling, small collection facility (See EC 9.5650)
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Medical, Health and Correctional Services
Clinic, or other Medical Health Facility (including
mental health).
Correctional Facility, excluding Residential
Treatment Center
Hospital, Clinic, or other Medical Health Facility
(including mental health). (These uses shall meet
minimum and maximum density requirements in
accordance with Table 9.2750 Residential Zone
Development Standards unless specifically
exempted elsewhere in this code or granted a
modification through an approved conditional use
permit.)
Nursing Home (See also Table 9.1240)
Residential Treatment Center
Motor Vehicle Related Uses
Transit, Neighborhood Improvement
Transit Park and Ride, Major or Minor, Only when
Shared Parking Arrangement with Other Permitted
Use
Transit Park and Ride, Major or Minor
Transit Station, Major
Transit Station, Minor
Residential
Dwellings. (All dwellings, including accessory dwellings,
shall meet minimum and maximum density requirements
in accordance with Table 9.2750 Residential Zone
Development Standards unless specifically exempted
elsewhere in this land use code. All dwelling types are
permitted if approved through the Planned Unit
Development process.)
One-Family Dwelling (1 Per Lot in R-1), except as
provided at EC 9.2741(10) for Churches,
Synagogues and Temples)
Accessory Dwelling (1 Per Detached One-Family
Dwelling on Same Lot)
Rowhouse (One-Family on Own Lot Attached to
Adjacent Residence on Separate Lot with Garage
or Carport Access to the Rear of the Lot)
Duplex (Two-Family Attached on Same Lot)
Tri-plex (Three-Family Attached on Same Lot) See
EC 9.5500
Four-plex (Four-Family Attached on Same Lot)
See EC 9.5500
Multiple-Family (3 or More Dwellings on Same Lot)
See EC 9.5500
Manufactured Home Park. Shall comply with EC
9.5400 or site review.
Controlled Income and Rent Housing where
density is above that normally permitted in the
zoning yet not to exceed 150%. (Shall comply with
multiple-family standards in EC 9.5500 or be
approved as a PUD.)
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Assisted Care & Day Care (Residences Providing
Special Services, Treatment or Supervision)
Assisted Care (5 or fewer people living in facility
and 3 or fewer outside employees on site at any
one time)(All Assisted Care uses shall meet
minimum and maximum density requirements in
accordance with Table 9.2750 Residential Zone
Development Standards unless specifically
exempted elsewhere in this code.)
Assisted Care (6 or more people living in facility)
(All Assisted Care uses shall meet minimum and
maximum density requirements in accordance with
Table 9.2750 Residential Zone Development
Standards unless specifically exempted elsewhere
in this code or granted a modification through an
approved conditional use permit.)
Day Care (4 to 16 people served) (See EC
9.5200)
Day Care (17 or more people served)
Rooms for Rent Situations
Boarding and Rooming House
Campus Living Organization, including Fraternities
and Sororities
Single Room Occupancy (SRO) (All SRO uses
shall meet minimum and maximum density
requirements in accordance with Table 9.2750
Residential Zone Development Standards unless
specifically exempted elsewhere in this code or
granted a modification through an approved
conditional use permit.)
University and College Dormitory
Utilities and Communication
Amateur Radio Antenna Structure (See EC
9.5050)
Electrical Substation, must meet landscape
standards in EC 9.6210(3) High Screen
Landscape Standard (L-3) unless fully enclosed
within a building or approved through a Type II
procedure that shows low visual impact.
Fiber Optic Station, must meet landscape
standards in EC 9.6210(3) High Screen
Landscape Standard (L-3) unless fully enclosed
within a building or approved through a Type II
procedure that shows low visual impact.
Pump Station, well head, non-elevated reservoir,
and other water or sewer facilities, must meet
landscape standards in EC 9.6210(3) High Screen
Landscape Standard (L-3) unless fully enclosed
within a building or approved through a Type II
procedure that shows low visual impact.
Telecommunication Tower or Facility (See EC
9.5750)
Water Reservoir, elevated above ground level
Other Commercial Services
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C-1 Neighborhood Commercial Zone Permitted
PUD
PUD
PUD
PUD
Uses - Uses listed as P (Permitted) or SR (subject
(7)
(7) or
(7) or
(7) or
to site review) in C-1 and which are not listed
C(8)
C(8)
C(8)
elsewhere in this Table 9.2740
Cemetery, includes crematoria, columbaria, and
C
mausoleums
Home Occupation (See EC 9.5350)
S
S
S
S
S
Model Home Sales Office (See EC 9.5450)
S
S
S
S
Temporary Activity (See EC 9.5800)
S
S
S
S
S
Wildlife Care Center (See EC 9.5850)
S
(Section 9.2740, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20269, enacted November 25, 2002, effective December 25, 2002;
Ordinance No. 20285 enacted March 10, 2003, effective April 9, 2003; and Ordinance No. 20299,
enacted October 22, 2003, effective November 21, 2003, remanded on February 25, 2005 and provisions
administratively removed on April 11, 2005; amended by Ordinance No. 20417, enacted August 11, 2008,
effective July 7, 2009; Ordinance No. 20507, enacted February 20, 2013, effective March 25, 2013;
Ordinance No. 20526, enacted March 12, 2014, effective April 12, 2014; Ordinance No. 20541, enacted
July 28, 2014, effective August 29, 2014; Ordinance No. 20557, enacted July 27, 2015, effective August
30, 2015; Ordinance No. 20592, enacted May 14, 2018, effective June 16, 2018; and Ordinance No.
20594, enacted June 11, 2018, effective July 1, 2018.)

9.2741

Special Use Limitations for Table 9.2740.
(1) Hospitals, Clinics or Other Medical Facilities. In the R-3 and R-4 zones,
these uses are subject to the following special regulations:
(a) Hospitals, clinics, or other medical facilities are prohibited in the
residentially zoned area beginning on East 13th Avenue and Willamette
Street, then south on Willamette Street to East 19th Avenue, then east
on East 19th Avenue to Patterson Street, then north on Patterson Street
to East 18th Avenue, then east on East 18th Avenue to Hilyard Street,
then north on Hilyard Street to East 13th Avenue, then west on East
13th Avenue to Willamette Street. (See West University Plan.)
(b) Hospitals, clinics, or other medical facilities in existence on April 14,
1982 within the residentially zoned area beginning at East 13th Avenue
and Hilyard Street, then south on Hilyard Street to East 18th Avenue,
then east on East 18th Avenue to Kincaid Street, then north on Kincaid
Street to East 13th Avenue, then west on East 13th Avenue to Hilyard
Street shall be allowed to remain subject to an existing approved
conditional use permit. Expansion of any existing facility within this area
is limited to the area under development control by the existing facility
as of December 1, 1981. (See West University Plan.)
(c) Hospitals, clinics, or other medical facilities in that portion of the West
University Neighborhood designated as East 12th High Density
Residential and Clinic Area, shall be permitted, subject to an approved
conditional use permit. Expansion of medical facilities in existence on
August 1, 2001 shall be allowed on land used for such purpose as of
August 1, 2001 without the requirement to comply with the residential
density requirements. The proposed conversion of land in residential
use for the expansion of existing medical facilities or the establishment
of new medical facilities shall be subject to the residential density
requirements of Table 9.2750. (See West University Plan.)
(d) Clinics and other medical facilities shall be permitted in that portion of
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

the Coburg/Crescent area designated for high-density residential use,
subject to an approved planned unit development.
(e) Hospitals, clinics and other medical facilities are prohibited in that
portion of the westside neighborhood designated as the central
residential area. (See Westside Neighborhood Plan.)
(f)
In the areas described in (b) and (d) above, hospitals, clinics, or other
medical facilities are permitted subject to an approved conditional use
permit, and are not required to comply with the residential density
requirements of Table 9.2750.
Accessory Dwellings. Accessory dwellings are subject to the standards at
EC 9.2750 and EC 9.2751, except that new accessory dwellings are
prohibited on alley access lots.
Rowhouses.
(a) In R-1, new rowhouses are prohibited within the city-recognized
boundaries of Amazon Neighbors, Fairmount Neighbors and South
University Neighborhood Association.
(b) In R-1.5, rowhouses shall comply with all of the following:
1.
Maximum Building Size: Eight rowhouses in a building, no more
than 180 feet in width.
2.
Minimum Interior or Rear Open Space Required: 400 square feet
per rowhouse with a minimum smallest dimension of 14 feet.
3.
Auto access and parking shall be provided from the alley to the
rear of the lot; there shall be no auto access from the front of the
lot.
4.
Siting requirements of EC 9.2735.
Duplex. When located in R-1, a duplex shall conform to 1 of the following
standards below, except that new duplexes are prohibited within the cityrecognized boundaries of Amazon Neighbors, Fairmount Neighbors and
South University Neighborhood Association:
(a) The duplex was legally established on August 1, 2001.
(b) The duplex is on a corner lot abutting public streets as provided in EC
9.2760 Residential Zone Lot Standards, which is at least 8,000 square
feet in size.
(c) The duplex is on a lot that was identified as being developable for a
duplex on a subdivision plat.
Triplex. When located in R-1, a triplex shall be on a lot that was identified as
a triplex lot in a subdivision, except that new triplexes are prohibited within the
city-recognized boundaries of Amazon Neighbors, Fairmount Neighbors and
South University Neighborhood Association.
Fourplex. When located in R-1, a fourplex shall be on a lot that was
identified as a fourplex lot in a subdivision, except that new fourplexes are
prohibited within the city-recognized boundaries of Amazon Neighbors,
Fairmount Neighbors and South University Neighborhood Association.
C-1 Neighborhood Commercial in Residential Zones. Uses permitted
outright in the C-1 Neighborhood Commercial zone shall be permitted in any
residential zone through the planned unit development process with a
demonstration that the commercial uses will serve residents living in the PUD.
C-1 Neighborhood Commercial in R-2, R-3 and R-4 Zones. Uses permitted
outright or subject to site review in the C-1 Neighborhood Commercial zone
shall be conditionally permitted in the R-2, R-3 and R-4 zone when the
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minimum residential density is achieved on the development site. All
applicable standards for uses in the C-1 zone shall be complied with or
granted an adjustment through the conditional use permit process except as
follows:
(a) Neighborhood Commercial uses being approved through the conditional
use permit process shall be located on arterial streets.
(b) In R-2, EC 9.2161(1) Small Business Incentives in C-1 shall not apply.
Instead, each individual business shall be limited to a total of 2,500
square feet of floor area.
(c) Buildings within the maximum front yard setback shall be oriented
toward the street.
(d) Maximum front yard setback shall be no greater than the predominant
front yard original setback line in the immediate vicinity.
(e) No off-street parking shall be located between the front facade of any
building and the primary adjacent street. This standard applies to new
buildings and to completely rebuilt projects constructed after August 1,
2001.
(f)
In new development, 60% of the site frontage abutting a street shall be
occupied by a building within the maximum setback or by an enhanced
pedestrian space. No more than 20% of the 60% may be an enhanced
pedestrian space.
(g) Building Entrances:
1.
All building sides that face an adjacent public street shall feature
at least one customer entrance.
2.
Building sides facing two public streets may feature one entrance
at the corner.
3.
Each commercial tenant of the building, unless an accessory to
the primary tenant, shall be accessed through individual storefront
entrances facing the street.
(h) Ground floor walls shall contain display windows across a minimum of
50 percent of the length of the street-facing wall of the building.
Windows meeting the criteria of display windows shall have sills at 30
inches or less above grade.
(9) Permitted, subject to the PRO zone use limitations and standards in Table
9.2630, EC 9.2631 and EC 9.2640.
(10) In addition to any residential structures for religious personnel, Churches,
Synagogues and Temples in R-1 are permitted to have up to two dwellings per
lot that are not subject to the multiple-family standards at EC 9.5500, provided
all of the following are met:
(a) Each dwelling is used exclusively for low-income individuals and/or
families where all units are subsidized. For the purposes of this section,
low-income means having income at or below 80 percent of the area
median income as defined by the U.S. Department of Housing and
Urban Development.
(b) Each dwelling is limited to 800 square feet in area and 18 feet in height.
(c) The development site does not exceed the maximum net density per
acre in EC 9.2750.
(Section 9.2741, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20270, enacted November 25, 2002, effective December 25, 2002;
Ordinance No. 20285, enacted March 10, 2003, effective April 9, 2003; Ordinance No. 20299, enacted

9.2-68

8/31/2018

APP-33
Eugene Code
October 22, 2003, effective November 21, 2003, remanded on February 25, 2005 and provisions
administratively removed on April 11, 2005; amended by Ordinance 20302, enacted November 10, 2003,
effective December 10, 2003; Ordinance No. 20353, enacted November 28, 2005, effective January 1,
2006; Ordinance No. 20417, enacted August 11, 2008, effective July 7, 2009; Ordinance No. 20526,
enacted March 12, 2014, effective April 12, 2014; Ordinance No. 20541, enacted July 28, 2014, effective
August 29, 2014; Ordinance No. 20592, enacted May 14, 2018, effective June 16, 2018; and Ordinance
No. 20594, enacted June 11, 2018, effective July 1, 2018.)

9.2750

Residential Zone Development Standards. In addition to applicable provisions
contained elsewhere in this code, the development standards listed in this section
and in EC 9.2751 to EC 9.2777 shall apply to all development in residential zones.
In cases of conflicts, standards specifically applicable in the residential zone shall
apply. In cases of conflicts in this section between the general standards and the
area-specific standards, the area-specific standards shall apply.
The following Table 9.2750 sets forth the residential zone development standards,
subject to the special development standards in EC 9.2751.
Table 9.2750 Residential Zone Development Standards
(See EC 9.2751 Special Development Standards for Table 9.2750.)
R-1

R-1.5

Density (1)
Minimum Net Density per Acre

R-2

No
-13 units
Minimum
Maximum Net Density per Acre
14 units
-28 units
Maximum Building Height (2), (3), (4), (5), (16), (17), (18)
Main Building. Does not
30 feet
35 feet
35 feet
include main building on Alley
Access Lot in R-1
Main Building on Alley Access
See (18)
--Lot in R-1
Accessory Building.
See (16)
20 feet
25 feet
Accessory Dwelling
See (17)
-See (17)
Minimum Building Setbacks (2), (4), (6), (9), (10), (11), (16), (17), (18)
Front Yard Setback (excluding
10 feet
10 feet
10 feet
garages and carports)
Front Yard Setback for
18 feet
-18 feet
Garage Doors and Carports
(12)
Interior Yard Setback (except
5 feet or
-5 feet or
where use, structure, location
minimum
minimum
is more specifically addressed
of 10 feet
of 10 feet
below)(7)
between
between
buildings
buildings
Interior Yard Setback for
15 feet
-15 feet
Education, Government and
Religious Uses.
Interior Yard Setback for
10 feet
–
–
Buildings Located on Flag
Lots in R-1 Created After
December 25, 2002 (See EC
9.2775(5)(b))
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R-4

20 units

20 units
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112 units
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--

--

30 feet
See (17)
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See (17)
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minimum
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between
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–
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Table 9.2750 Residential Zone Development Standards
(See EC 9.2751 Special Development Standards for Table 9.2750.)
R-1
See (16)

R-1.5
--

R-2
--

R-3
--

R-4
--

Interior Yard Setback for
Accessory Dwellings

See (17)

--

See (17)

See (17)

See (17)

Interior Yard Setback for Alley
Access Lots in R-1

See (18)

--

--

--

--

--

--

--

See (8)

See (8)

50% of Lot

--

50% of Lot

--

--

See
(17)(c)
See (18)
75% of Lot

--75% of Lot

See
(17)(c)
-75% of Lot

See
(17)(c)
-75% of Lot

See
(17)(c)
-75% of Lot

–

--

20% of
dev. site

20% of
dev. site

20% of
dev. site

6 feet

42 inches

6 feet

6 feet

6 feet

42 inches

42 inches

42 inches

42 inches

42 inches

See EC
9.2751(14)
(c)

--

--

--

--

--

--

--

See
(15)(a)

--

--

See
(15)(b)
--

See
(15)(b)
--

See
(16)(a)
See
(16)(b)

--

--

--

--

--

--

--

--

See
(17)(a)
and (b)
See
(17)(c)

--

See
(17)(a)
and (b)
See
(17)(c)

See
(17)(a)
and (b)
See
(17)(c)

See
(17)(a)
and (b)
See
(17)(c)

See
(18)(a)
See
(18)(b)

--

--

--

--

--

--

--

--

Interior Yard Setback for
Accessory Buildings in R-1

Area-Specific Interior Yard
Setback
Maximum Lot Coverage (17), (18)
All Lots, except where
specifically addressed below
Lots with Accessory Dwellings
(Area-Specific)
Alley Access Lots in R-1
Rowhouse Lots
Outdoor Living Area (13)
Minimum Total Open Space

Fences (14)
Maximum Height Within
Interior Yard Setbacks
Maximum Height within Front
Yard Setbacks
Deer Fencing

Driveways and Parking Areas (15)
General Standards
Area-Specific
Accessory Buildings in R-1 (16)
General Standards
Area-Specific
Accessory Dwellings (17)
General Standards

Area-Specific
Alley Access Lots (18)
General Standards
Area-Specific

--

Maximum Bedroom Count (19)
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Table 9.2750 Residential Zone Development Standards
(See EC 9.2751 Special Development Standards for Table 9.2750.)
Area-Specific

R-1
See (19)

R-1.5
--

R-2
--

R-3
--

R-4
--

(Section 9.2750, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20270, enacted November 25, 2002, effective December 25, 2002; amended
by Ordinance No. 20285, enacted March 10, 2003, effective April 9, 2003; and Ordinance No. 20299,
enacted October 22, 2003, effective November 21, 2003, remanded on February 25, 2005 and provisions
administratively removed on April 11, 2005; and administratively corrected May 25, 2004; amended by
Ordinance No. 20492, enacted May 14, 2012, effective June 15, 2012; Ordinance No. 20526, enacted
March 12, 2014, effective April 12, 2014; Ordinance No. 20533, enacted June 23, 2014, effective July 25,
2014; Ordinance No. 20541, enacted July 28, 2014, effective August 29, 2014; Ordinance No. 20569,
enacted November 14, 2016, effective December 17, 2016; and Ordinance No.20585, enacted July 17,
2017, effective August 24, 2017; and Ordinance No. 20594, enacted June 11, 2018, effective July 1,
2018.)

9.2751

Special Development Standards for Table 9.2750.
(1) Density.
(a) The minimum residential density requirements set forth in Table 9.2750
do not apply to:
1.
Attached accessory dwellings in R-1;
2.
Lots zoned R-2 that are less than a half-acre (21,780 square feet)
and that were created before August 24, 2017;
3.
Lots or development sites in the R-3 or R-4 zones that are
developed and are 13,500 square feet or less in size;
4.
Lots within a /# overlay zone as described in EC 9.4050 to EC
9.4065; or
5.
Dwellings exclusively for low income individuals and/or families
where all units are subsidized. For this purpose, low income
means having income at or below 80 percent of the area median
income as defined by the U.S. Department of Housing and Urban
Development. For these types of dwellings the minimum density is
10 units per net acre.
(Refer to Table 9.2750 Residential Zone Development Standards for the
required net area per dwelling unit.)
(b) For purposes of this section, "net density" is the number of dwelling
units per acre of land in actual residential use and reserved for the
exclusive use of the residents in the development, such as common
open space or recreation facilities.
(c) For purposes of calculating net density:
1.
The acreage of land considered part of the residential use shall
exclude public and private streets and alleys, public parks, and
other public facilities.
2.
In calculating the minimum net density required for a specific lot or
development site, the planning director shall round down to the
previous whole number.
3.
In calculating the maximum net density allowed for a specific lot or
development site the planning director shall round up to the next
whole number only for:
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a.

(2)

(3)

A lot or development site that is 13,500 square feet or more
in area;
b.
A lot or development site that is not abutting the boundary
of, or directly across an alley from land zoned R-1; and
c.
Fractions of .75 or above.
In all other circumstances, the planning director shall round down
to the previous whole number.
4.
At the request of the developer, the acreage described in 1.,
above, also may exclude natural or historic resources. For
purposes of this section, natural resources include those
designated for protection in an adopted plan and the area within
natural resources protection or conservation setbacks that have
been applied to the development site. For purposes of this
section, historic resources include historic property and resources
identified in an official local inventory as “primary” or “secondary.”
It may also include additional natural or historic resources upon
approval of the planning director.
(d) Legally established buildings and uses conforming to the residential net
density requirements in the R-2, R-3 and R-4 zones on December 7,
1994 are exempt from EC 9.1210 to 9.1230 Legal Nonconforming
Situations, pertaining to nonconforming uses. This exemption is limited
to development sites in the R-2, R-3, and R-4 zones on which residential
buildings and uses existed, or in which a development permit or land
use application was pending, on December 7, 1994. If such a building
which is nonconforming as to minimum density is destroyed by fire or
other causes beyond the control of the owner, the development site may
be redeveloped with the previous number of dwelling unit(s) if
completely rebuilt within 5 years. If not completely rebuilt within 5 years,
the development site is subject to the density standards of this section.
(e) Provided the number of dwelling units are not reduced below the
number present at the time of historic landmark designation, changes in
the number of dwelling units within the historic property are exempt from
the residential net density minimums.
Maximum building height, minimum building setbacks, and maximum building
dimensions may be modified with an approved planned unit development
permit. (For planned unit development procedures refer to EC 9.7300 General
Overview of Type III Application Procedures and for approval criteria refer to
EC 9.8320 Tentative Planned Unit Development Approval Criteria - General.)
Building Height.
(a) Except as provided in (b) and (c) below, in the R-3 and R-4 zone, the
maximum building height shall be limited to 30 feet for that portion of the
building located within 50 feet from the abutting boundary of, or directly
across an alley from, land zoned R-1.
(b) For that area bound by Patterson Street to the west, Agate Street to the
east, East 18th Avenue to the north and East 20th Avenue to the south:
1.
In the R-3 zone between 19th and 20th Avenues, the maximum
building height is 35 feet.
2.
In the R-4 zone west of Hilyard Street, the maximum building
height is 65 feet.
3.
In the R-4 zone east of Hilyard Street, the maximum building
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height is:
a.
35 feet within the area south of 19th Avenue;
b.
50 feet within the half block abutting the north side of 19th
Avenue;
c.
65 feet within the half block abutting the south side of 18th
Avenue.
(See Figure 9.2751(3)).
(c) For that area bound by Hilyard Street to the west, Kincaid Street to the
east, East 13th Alley to the north and East 18th Avenue to the south the
maximum building height is 65 feet.
(See Figure 9.2751(3)).
(d) An additional 7 feet of building height is allowed for roof slopes of 6:12
or steeper in the R-1, R-2, R-3 and R-4 zones, except that this additional
building height allowance is not permitted in the R-1 zone for accessory
dwellings, accessory buildings or development on alley access lots.
(4) Solar standards may require a more restrictive height limitation and setback
requirement, refer to EC 9.2795 Solar Setback Standards.
(5) Exceptions to general height restrictions are contained in:
(a) EC 9.6715 Height Limitation Areas.
(b) EC 9.6720 Height Exemptions for Roof Structures and Architectural
Features.
(6) Special setback provisions may also apply, see EC 9.6750 Special Setback
Standards.
(7) Except where buildings abut or share a common wall, the owner of a lot or
parcel with an interior yard of less than 5 feet from the adjacent property line
must secure and record in the office of the Lane County Recorder a
maintenance access easement adjacent to that side of the building. The
easement shall provide a 5-foot wide access the entire length of the building
and 5 feet beyond both ends, and require a 10-foot separation between
buildings on separate lots. The easement shall be on a form provided by the
city, shall be approved by city staff, and be subject to a review and payment of
a fee set by the city manager.
(8) Area-Specific Interior Yard Setback. For R-3 and R-4 zoned properties
located in the area bound by Hilyard Street to the west, Agate Street to the
east, East 19th Avenue to the north and East 20th Avenue to the south and that
are abutting or across an alley from R-1 zoned property:
(a) The interior yard setback shall be a minimum of 10 feet from the
property line abutting or across an alley from R-1 zoned property; and
(b) At a point that is 25 feet above finished grade, the setback shall slope at
the rate of 7 inches vertically for every 12 inches horizontally away from
the property line abutting or across an alley from R-1 zoned property
until a point not to exceed allowable building height at EC 9.2751(3)(b).
The allowances for setback intrusions provided at EC 9.6745(3) do not apply
within the setback described in (a) and (b) above, except that eaves and
chimneys are allowed to project into this setback no more than 2 feet. (See
Figure 9.2751(8))
(9) Certain building features and uses may intrude into required setback, refer to
EC 9.6745 Setbacks - Intrusions Permitted, and EC 9.6750 Special Setback
Standards.
(10) Except as provided in this subsection (10), no interior setback along the side
9.2-73

8/31/2018

APP-38
Eugene Code

(11)

(12)

(13)
(14)

property lines is required if the buildings abut or share a common wall that
conforms to adopted state building codes. A 5 foot setback is required at the
end of the rowhouse building, or a minimum of 10 feet between the rowhouse
building and any adjacent building. A 5 foot setback is also required along an
alley.
Alley Access Lots/Parcels. There are no front yard setbacks since there is
no frontage on a street. (See EC 9.2751(18) for Alley Access Lot Standards in
R-1.)
The 18 foot setback requirement for garages and carports is measured
through the centerline of the driveway from the front property line to either the
garage door or to the frontmost support post of a carport.
For multiple-family projects, refer to EC 9.5500(9) Open Space.
Fences.
(a) Types. The type of fence (including walls or screens) used is subject to
specific requirements stated in the landscape standards beginning at
EC 9.6200 Purpose of Landscape Standards. The standards apply to
walls, fences, and screens of all types including open, solid, wood,
metal, wire, masonry or other material. Use of barbed wire and electric
fencing is regulated in EC 6.010(d) Fences.
(b) Location and Heights.
1.
Except as provided in subsection (c) below, fences up to 42
inches in height are permitted within the required front yard
setback. For corner lots or double frontage lots, a fence between
42 inches and 6 feet in height is permitted within one of the two
front yard setbacks, so long as for corner lots, this fence cannot
extend past a line created by an extension of the front wall of the
dwelling. (See Figure 9.2751(14)(b)1.)
2.
Except as provided in subsection (c) below, fences up to 6 feet in
height are permitted within the required interior yard setback.
3.
The height of fences that are not located within the required
setback areas is the same as the regular height limits of the zone.
4.
Fences must meet the standards in EC 9.6780 Vision Clearance
Area.
(c) Deer Fencing. The following standards apply in the R-1 zone to fencing
in the front and interior yards that is intended to protect property from
damage by deer and/or other animals. The purpose of these standards
is to allow for increased opportunities for urban agriculture in otherwise
under-utilized front and interior yards while encouraging compatibility
with a low-density residential environment.
1.
Deer fencing up to a maximum height of 8 feet above grade is
permitted in the front and interior yard setbacks.
2.
Deer fencing may extend above any fence that meets allowable
fence heights per subsection (b) of this section if the portion above
allowable height provides a clear view through the fence. For the
purposes of this subsection, a clear view fence shall be
unobstructed to both light and air and shall have a minimum open
area between wire strands of 8 square inches with a minimum of 2
inches in any one dimension. In addition, no horizontal
component (such as wood or metal), other than tension wire, may
be used as part of a deer fence.
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Permitted deer fencing materials include wire fencing (such as
field fence, hog or cattle panels) and wire strand with a maximum
diameter of ¼ inch that is open and visible through the material.
Chain link and polypropylene or plastic fencing materials are
prohibited as a deer fencing material.
4.
Vertical posts must be a minimum of 3.5 feet apart and each post
shall be no more than 8 inches in any one dimension.
5.
Deer fencing shall be installed and maintained in a manner that
prevents sagging.
(15) Driveways and Parking Areas.
(a) R-1 Zone. Within the city-recognized boundaries of the Amazon
Neighbors, Fairmount Neighbors and South University Neighborhood
Association, the following standards apply when a new dwelling or a
new parking area serving residential uses is created in the R-1 zone,
except for alley access lots, flag lots, and lots on the east side of
Fairmount Boulevard:
1.
A lot shall have no more than one driveway accessed from a
street.
2.
The total number of parking spaces shall be limited to 2 per lot,
not including parking within a garage.
3.
The driveway and associated parking shall be perpendicular to the
street.
4.
A driveway and associated parking area shall not exceed 22 feet
in width by 18 feet in depth for side by side parking spaces, or 12
feet in width by 33 feet in depth for tandem parking spaces.
5.
Driveways and associated parking spaces shall be hard-surfaced
with asphalt, concrete, pavers or grass-crete. No parking shall be
allowed outside of the hard-surfaced area.
(b) R-3 and R-4 Zones. Except for development subject to the Multi-Family
Development standards at EC 9.5500 and development authorized
through a planned unit development approved prior to June 15, 2012,
the following standards apply when a new dwelling or new parking area
serving residential uses is created in the R-3 or R-4 zones.
1.
Except for corner lots, a lot may have no more than one driveway
accessed from a street. For corner lots, one driveway on each
street frontage may be provided if allowed per EC 9.6735.
2.
Abutting lots may share a driveway provided such a driveway is
allowed under Chapter 7 of this code. When shared driveways
are provided, no additional driveways are permitted on that street
frontage for either lot sharing the driveway.
3.
Except for a driveway and associated parking area shared by two
adjoining lots (“shared driveway”), no driveway or associated
parking area shall be located in the interior yard setback adjacent
to a property line, except in an interior yard setback that is
adjacent only to an alley.
4.
Consistent with the standards in this subsection, a driveway and
associated parking area may be located between any structure
and the street or alley.
5.
When a driveway and associated parking area is provided from an
alley, the driveway and associated parking area shall not extend
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further than the street facing façade of the building closest to the
street.
6.
Except for shared driveways and as provided in 8. below, when a
driveway and associated parking area is accessed from a street,
the driveway and associated parking area shall not exceed 22 feet
in width. Shared driveways and associated parking areas shall
not exceed 24 feet in width.
7.
Except as provided in 8. below, a driveway and associated
parking area accessed from a street shall be a minimum of 18 feet
in depth and a maximum of 33 feet in depth, measured from the
front lot line. The driveway and associated parking area shall be
perpendicular to the adjacent street.
8.
When a parking area is provided behind the structure and
accessed from a street, the driveway shall be perpendicular to the
street until it serves the associated parking area and shall not
exceed 20 feet in width.
9.
All portions of required front yard setbacks not otherwise covered
by a legal driveway or by projecting building features as allowed
per EC 9.6745(3) shall be landscaped and maintained with living
plant material, except that a pedestrian path, not to exceed 4 feet
in width, may be allowed from the street to the entrance of a
dwelling. The pedestrian path shall be separated from any vehicle
use areas by a minimum of 3 feet. The area between the vehicle
use area and the pedestrian path shall be landscaped and
maintained with living plant material.
10. No parking shall occur in the landscaped portion of the required
front yard setback.
11. Adjustments to the standards in subsection 9. may be made,
based on the criteria at EC 9.8030(30).
(See Figure 9.2751(15))
(16) Accessory Buildings in R-1.
(a) General Standards. Except as provided in subsection (b) below, the
following standards apply to all new accessory buildings:
1.
Building Size. The maximum square footage of all accessory
buildings shall not exceed 10 percent of the lot area, except that
accessory buildings on development sites larger than one acre
(43,560 square feet) may exceed that maximum size if approved
through the PUD process. For the purposes of calculating square
footage, all floors of a multi-story structure shall be included.
2.
Building Height/Interior Setback.
a.
Interior yard setbacks shall be at least 5 feet. In addition, at
a point that is 8 feet above finished grade, the setback shall
slope at the rate of 10 inches vertically for every 12 inches
horizontally away from the property line to a maximum
building height of 25 feet, except as provided below. (See
Figure 9.2751(16)(a)2.a.)
b.
Where the entire structure meets the sloped setback
standard above, approval for up to a 5-foot increase in
height may be granted only through the PUD process.
3.
Use. No accessory building shall be rented, advertised,
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(b)

represented or otherwise used as an independent dwelling. An
accessory building shall be limited to 2 plumbing fixtures, except
that an accessory building may have 3 plumbing fixtures if, prior to
the city’s issuance of a building permit for the accessory building,
the owner records a deed restriction with the Lane County Clerk,
on a form approved by the city, that includes the following
provisions:
a.
The accessory building may not be rented, advertised,
represented, or otherwise used as an independent dwelling.
b.
The deed restriction runs with the land and binds the
property owner(s), heirs, successors and assigns.
c.
The deed restriction may be terminated, upon approval by
the city, at such time as the city code no longer limits the
use of said accessory building for residential uses, or upon
removal of the accessory building.
Area-Specific Accessory Building Standards. The following standards
apply to all new accessory buildings associated with a dwelling in the R1 zone within the city-recognized boundaries of Amazon Neighbors,
Fairmount Neighbors and South University Neighborhood Association:
1.
In addition to any accessory buildings legally established prior to
April 12, 2014, one accessory building is allowed.
2.
The accessory building shall not exceed 400 square feet in area.
3.
Building Height/Interior Setback.
a.
The interior yard setbacks shall be at least 5 feet from the
interior lot lines. In addition, at a point that is 8 feet above
finished grade, the setbacks shall slope at the rate of 10
inches vertically for every 12 inches horizontally
(approximately 40 degrees from horizontal) away from the
lot lines until a point not to exceed a maximum building
height of 18 feet.
b.
The allowances for setback intrusions provided at EC
9.6745(3) do not apply within the setback described in a.
above, except that eaves, chimneys and gables are allowed
to project into this setback no more than 2 feet.
(See Figure 9.2751(16)(b)3.)
4.
An accessory building greater than 200 square feet in area shall
have a minimum roof pitch of 6 inches vertically for every 12
inches horizontally.
5.
No accessory building shall be rented, advertised, represented or
otherwise used as an independent dwelling.
6.
The accessory building shall not include more than one plumbing
fixture.
7.
For an accessory building with one plumbing fixture, prior to the
city's issuance of a building permit for the accessory building, the
owner shall provide the city with a copy of a deed restriction on a
form approved by the city that has been recorded with the Lane
County Clerk. The deed restriction must include the following
statements:
a.
The accessory building shall not be rented, advertised,
represented or otherwise used as an independent dwelling.
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If the property owner is unable or unwilling to fulfill the
requirements of the Eugene Code for use of the accessory
building, then the property owner shall discontinue the use
and remove the plumbing fixture from the building.
c.
Lack of compliance with the above shall be cause for code
enforcement under the provisions of the applicable Eugene
Code.
d.
The deed restriction shall lapse upon removal of the
accessory building or removal of the plumbing fixture. The
City must approve removal of deed restriction.
e.
The deed restriction shall run with the land and be binding
upon the property owner, heirs and assigns and is binding
upon any successor in ownership of the property.
(17) Accessory Dwellings in R-1.
(a) General Standards for Attached Accessory Dwellings. Except as
provided in subsection (c) below, accessory dwellings that are within the
same building as the primary dwelling shall comply with all of the
following:
1.
Lot Area. To allow an accessory dwelling, flag lots shall contain at
least 12,500 square feet, excluding the pole portion of the lot, and
shall have a minimum pole width as required under EC
9.2775(5)(e). All other lots shall contain at least 6,100 square
feet.
2.
Building Size. The total building square footage of an accessory
dwelling shall not exceed 10 percent of the total lot area or 800
square feet, whichever is smaller. Total building square footage is
measured at the exterior perimeter walls and is defined as all
square footage inside of the dwelling, including, but not limited to
hallways, entries, closets, utility rooms, stairways and bathrooms.
3.
Building Height/Interior Setback. Except for accessory dwellings
on flag lots (see EC 9.2775), the following standards apply:
a.
For attached accessory dwellings located within 60 feet of a
front lot line, interior yard setbacks shall be at least 5 feet,
and maximum building height shall be limited to that of the
main building as per Table 9.2750
b.
For attached accessory dwellings located greater than 60
feet of a front lot line, interior yard setbacks shall be at least
5 feet. In addition, at a point that is 8 feet above finished
grade, the setback shall slope at the rate of 10 inches
vertically for every 12 inches horizontally away from the
property line to a maximum building height of 18 feet. (See
Figure 9.2751(16)(b)3.)
c.
The allowances for setback intrusions provided at EC
9.6745(3) do not apply within the setback described in
subsections a. and b. above, except that eaves and
chimneys are allowed to project into this setback no more
than 2 feet.
4.
Minimum Attachment. The accessory dwelling and the primary
dwelling must share a common wall or ceiling for a minimum
length of 8 feet to be considered attached.
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5.
6.

7.

8.

9.

Maximum Bedrooms. The accessory dwelling shall contain no
more than 2 bedrooms.
Dog Keeping. No more than 3 dogs shall be permitted on the lot,
not including the temporary keeping of one additional dog for up to
6 months in any 12-month period.
Ownership/Occupancy Requirements. Either the primary dwelling
or the accessory dwelling shall be the principal residence of the
property owner. The principal residence must be occupied for a
minimum of 6 months of each calendar year by a property owner
who is the majority owner of the property as shown in the most
recent Lane County Assessor’s roll. If there is more than one
property owner of record, the owner with the majority interest in
the property shall be deemed the property owner. Any property
owner of record holding an equal share in the property may be
deemed the majority owner if no other owner owns a greater
interest. The principal residence cannot be leased or rented when
not occupied by the property owner. Prior to the city’s issuance of
the building permit for the accessory dwelling (or the primary
dwelling if it is constructed later) the property owner must provide
the city with a copy of the property deed to verify ownership and
two forms of documentation to verify occupancy of the primary
residence. Acceptable documentation for this purpose includes
voter’s registration, driver’s license, homeowner’s insurance,
income tax filing, and/or utility bill. When both the primary and
accessory dwelling are constructed at the same time, such
documentation must be provided prior to final occupancy.
Temporary Leave. Notwithstanding subsection 7. above, a
property owner may temporarily vacate the principal residence for
up to one year due to a temporary leave of absence for an
employment, educational, volunteer opportunity, or medical need.
The property owner must provide the city proof of temporary leave
status from the property owner’s employer, educational facility,
volunteer organization or medical provider, and a notarized
statement that the property owner intends to resume occupancy of
the principal residence after the one year limit. During the
temporary leave, the property owner may rent or lease both units
on the property. Leaves in which property owner is temporarily
absent shall not be consecutive and shall not occur more than
once every 5 years. This standard may be adjusted in
accordance with EC 9.8030(34).
Deed Restriction. Prior to issuance of a building permit for the
accessory dwelling (or the primary dwelling if it is constructed
later), the owner shall provide the city with a copy of a deed
restriction on a form approved by the city that has been recorded
with the Lane County Clerk. The deed restriction must include a
reference to the deed under which the property was acquired by
the present owner and include the following provisions:
a.
One of the dwellings must be the principal residence of a
property owner who is the majority owner of the property.
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(b)

Requirements for occupancy shall be determined according
to the applicable provisions of the Eugene Code.
b.
The deed restriction runs with the land and binds the
property owner(s), heirs, successors and assigns.
c.
The deed restriction may be terminated, upon approval by
the city, when one of the dwellings is removed, or at such
time as the city code no longer requires principal occupancy
of one of the dwellings by the owner.
10. Verification. At least once every two years, the property owner
shall provide to the city documentation of compliance with the
ownership and occupancy requirements of subsection 7. above.
The property owner must provide a copy of the current property
deed to verify ownership and two forms of documentation to verify
occupancy of the principal residence. Acceptable documentation
for this purpose includes voter’s registration, driver’s license,
homeowner’s insurance, income tax filing, and/or utility bill.
11. Additional Standards for Accessory Dwellings on Flag Lots.
Accessory dwellings on flag lots are also subject to the standards
at EC 9.2775(5)(e).
General Standards for Detached Accessory Dwellings. In addition to
the standards in subsection (a) of this section, detached accessory
dwellings shall comply with the following, except as provided in
subsection (c) below:
1.
Building Size. Up to 300 square feet of un-heated garage or
storage space attached to the accessory dwelling unit is allowed
and is not counted in the allowable total building square footage.
2.
Pedestrian Access. A pedestrian walkway shall be provided from
the street or alley to the primary entrance of the accessory
dwelling. The pedestrian walkway shall be a hard surface
(concrete, asphalt or pavers) and shall be a minimum of 3 feet in
width.
3.
Primary Entrance. The primary entry to an accessory dwelling
shall be defined by a covered or roofed entrance with a minimum
roof depth and width of no less than 3 feet.
4.
Outdoor Storage/Trash. Outdoor storage and garbage areas shall
be screened from view from adjacent properties and those across
the street or alley with a minimum 42-inch tall 100-percent site
obscuring fence or enclosure on at least three sides.
5.
Building Height/Interior Setback. Except for accessory dwellings
on flag lots (see EC 9.2775), the following standards apply:
a.
Interior yard setbacks shall be at least 5 feet. In addition, at
a point that is 8 feet above finished grade, the setback shall
slope at the rate of 10 inches vertically for every 12 inches
horizontally away from the property line until a point not to
exceed a maximum building height of 18 feet.
b.
The allowances for setback intrusions provided at EC
9.6745(3) do not apply within the setback described in a.
above, except that eaves and chimneys are allowed to
project into this setback no more than 2 feet. (See Figure
9.2751(16)(b)3.)
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(c)

This standard may be adjusted to allow for an accessory
dwelling over an accessory building in accordance with EC
9.8030(34).
6.
Maximum Wall Length. Along the vertical face of the dwelling,
offsets shall occur at a minimum of every 25 feet by providing at
least one of following: recesses or extensions, including
entrances, a minimum depth of 2 feet and a minimum width of 5
feet for the full height of the wall. Full height is intended to mean
from floor to ceiling (allowing for cantilever floor joists).
Area-Specific Accessory Dwelling Standards. The following standards
apply to all new attached or detached accessory dwellings in the R-1
zone within the city-recognized boundaries of Amazon Neighbors,
Fairmount Neighbors and South University Neighborhood Association:
1.
Lot Area. To allow for an accessory dwelling, the lot shall contain
at least 7,500 square feet.
2.
Lot Dimension. The boundaries of the lot must be sufficient to
fully encompass an area with minimum dimensions of 45 feet by
45 feet.
3.
Lot Coverage. The lot shall meet the lot coverage requirements
for R-1, except that all roofed areas shall be included as part of
the calculation of lot coverage.
4.
Vehicle Use Area. The maximum area covered by paved and
unpaved vehicle use areas including but not limited to driveways,
on-site parking and turnarounds, shall be limited to 20 percent of
the total lot area.
5.
Building Size. For lots at least 7,500 square feet and less than
9,000 square feet in area, the accessory dwelling shall not exceed
600 square feet of total building square footage. For lots at least
9,000 square feet in area, the accessory dwelling shall not exceed
800 square feet of total building square footage. Total building
square footage is defined as all square footage inside of the
dwelling, including, but not limited to hallways, entries, closets,
utility rooms, stairways and bathrooms.
6.
Minimum Attachment. The standards at EC 9.2751(17)(a)4. are
applicable.
7.
Maximum Bedrooms. For lots with a primary dwelling containing 3
or fewer bedrooms, the accessory dwelling shall be limited to 2
bedrooms. For lots with a primary dwelling containing 4 or more
bedrooms, the accessory dwelling shall be limited to 1 bedroom.
8.
Maximum Occupancy. For lots with a primary dwelling containing
3 or fewer bedrooms, the accessory dwelling shall be limited to 3
occupants. For lots with a primary dwelling containing 4 or more
bedrooms, the accessory dwelling shall be limited to 2 occupants.
9.
Building Height/Interior Setback. For detached accessory
dwellings:
a.
The interior yard setback shall be at least 5 feet from the
interior lot line. In addition, at a point that is 8 feet above
grade, the setback shall slope at the rate of 10 inches
vertically for every 12 inches horizontally (approximately 40
degrees from horizontal) away from the lot line until a point
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not to exceed a maximum building height of 18 feet.
The allowances for setback intrusions provided at EC
9.6745(3) do not apply within the setback described in 1.
above, except that eaves, chimneys and gables are allowed
to project into this setback no more than 2 feet.
(See Figure 9.2751(16)(b)3.)
10. Dog Keeping. The standards at EC 9.2751(17)(a)6. are
applicable.
11. Ownership/Occupancy Requirements. The standards at EC
9.2751(17)(a)7. are applicable.
12. Temporary Leave. The standards at EC 9.2751(17)(a)8. are
applicable.
13. Deed Restriction. The standards at EC 9.2751(17)(a)9. are
applicable.
14. Verification. The standards at EC 9.2751(17)(a)10. are
applicable.
15. Parking. For the primary dwelling, there shall be a minimum of
one and a maximum of two parking spaces on the lot. There shall
be one additional parking space on the lot for the exclusive use for
the occupants and guests of the accessory dwelling.
16. Alley Access Parking and Driveway. The standards at EC
9.2751(18)(a)11. are applicable to attached and detached
accessory dwellings where primary vehicle access for the required
parking is from an alley.
17. Pedestrian Access. The standards at EC 9.2751(17)(b)2. are
applicable to attached and detached accessory dwellings, except
that if primary vehicle access for the required parking is from an
alley, the path must be provided from the alley.
18. Primary Entrance. The standards at EC 9.2751(17)(b)3. are
applicable to detached accessory dwellings only.
19. Outdoor Storage/Trash. The standards at EC 9.2751(17)(b)4. are
applicable to detached accessory dwellings only.
20. Maximum Wall Length. The standards at EC 9.2751(17)(b)6. are
applicable to detached accessory dwellings only.
(d) Adjustment Review. The standards at EC 9.2751(17)(a)8. regarding
temporary leave and at EC 9.2751(17)(b)5. regarding building height (to
allow for an accessory dwelling over an accessory building) may be
adjusted in accordance with EC 9.8030(34). Additionally, an adjustment
may be requested to convert an existing building into an accessory
dwelling in accordance with EC 9.8030(34) if the existing building does
not meet the standards under EC 9.2751(17)(a) or (b). For accessory
dwellings, these are the only standards that may be adjusted. With the
exception of EC 9.2751(17)(a)8. regarding temporary leave, these
standards are not adjustable for accessory dwellings within the cityrecognized boundaries of Amazon Neighbors, Fairmount Neighbors and
South University Neighborhood Association.
(e) Enforcement. Failure to adhere to the standards required under this
section shall constitute a violation subject to the enforcement provisions
of section 9.0010 through 9.0280 General Administration.
(18) Alley Access Lots in R-1.
b.
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General Standards.
1.
Applicability. Except as provided in (b) below, the following
standards apply to development on alley access lots in R-1.
2.
Use Regulations. Alley access lots have the same land use
regulations as the base zone except that there is no allowance for
an accessory dwelling.
3.
Building Size. The total building square footage of a dwelling shall
not exceed 10 percent of the total lot area or 800 square feet,
whichever is smaller. Total building square footage is measured
at the exterior perimeter walls and is defined as all square footage
inside of the dwelling, including, but not limited to hallways,
entries, closets, utility rooms, stairways and bathrooms.
4.
Lot Coverage. Alley access lots shall meet the lot coverage
requirements for R-1, except that all roofed areas shall be
included as part of the calculation of lot coverage.
5.
Building Height/Interior Setback.
a.
Interior yard setbacks shall be at least 5 feet, including along
the alley frontage. In addition, at a point that is 8 feet above
finished grade, the setback shall slope at the rate of 10
inches vertically for every 12 inches horizontally away from
the property line perpendicular to the alley until a point not to
exceed a maximum building height of 18 feet.
b.
The allowances for setback intrusions provided at EC
9.6745(3) do not apply within the setback described in a.
above, except that eaves and chimneys are allowed to
project into this setback no more than 2 feet.
(See Figure 9.2751(16)(b)3.)
c.
These standards may be adjusted in accordance with EC
9.8030(35).
6.
Windows, Dormers and Balconies.
a.
Any window on the upper story must be located a minimum
of 10 feet from any property line.
b.
Up to two dormers are allowed on the side of the dwelling
facing the alley. Dormers are limited to a maximum width of
10 feet. Dormers are not allowed on the remaining sides of
the dwelling.
c.
Balconies and other second floor outdoor areas are only
allowed on the side of the dwelling facing the alley, and shall
be setback at least 10 feet from the alley.
d.
Notwithstanding b. and c. above, dormers and balconies are
not allowed on the second floor of a dwelling on any nonalley facing property line unless the affected adjacent
property owner consents in writing on a form approved by
the city.
7.
Bedrooms. The dwelling shall contain no more than 3 bedrooms.
8.
Primary Entrance. The primary entry to the dwelling shall be
defined by a covered or roofed entrance with a minimum roof
depth and width of no less than 3 feet.
9.
Pedestrian Access. The dwelling shall be served by a minimum
three foot wide hard-surfaced/hard-scaped (paved, concrete or
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10.
11.

12.

13.

14.

pavers) pedestrian walkway from the alley, or from the front street
via an easement. The pedestrian walkway must be recognizable
and distinct (different color, materials and/or texture) from the
driveway and parking area, but is not required to be separated
from the driveway or parking area.
Parking Spaces. There shall be a minimum of 1 and a maximum
of 2 parking spaces on the lot.
Parking and Driveway.
a.
Only one covered or enclosed parking space may be
provided (carport or garage). The covered or enclosed
parking space shall be counted towards the total number of
parking spaces.
b.
The maximum dimensions for a garage shall be 16 feet by
24 feet, with a maximum garage door width of 9 feet.
c.
The minimum setback for a garage shall be 5 feet from the
alley. If the garage is setback greater than 5 feet from the
alley, it must be setback a minimum of 15 feet and the area
between the garage and the alley shall be counted towards
one parking space.
d.
The maximum width for a driveway accessing a garage or
carport shall be 12 feet.
e.
The maximum dimensions for one parking space located
perpendicular to the alley shall be 12 feet in width by 20 feet
in depth.
f.
The maximum dimensions for two side by side parking
spaces perpendicular to the alley shall be 20 feet in width by
20 feet in depth.
g.
The maximum dimensions for tandem parking spaces shall
be12 feet in width by 33 feet in depth.
h.
Only one parking space parallel to the alley shall be allowed,
and such space shall not exceed 10 feet in width and 20 feet
in length along the length of alley.
i.
The total vehicle use area, including but not limited to
driveways and on-site parking, but not including parking
space in garage, shall not exceed 400 square feet.
j.
No parking shall occur outside of the vehicle use area.
(See Figure 9.2751(18)(a)11.)
Distance from Street/Fire Safety. If any portion of the exterior
walls of the first story of the dwelling is greater than 150 feet from
the centerline of the alley where it intersects with the curb of the
street, as measured by a route approved by the fire code official,
the dwelling shall be equipped throughout with multi-purpose
residential sprinklers as defined in National Fire Protection
Association Standard 13D.
Trash and Recycling. Outdoor storage and garbage areas shall
be screened from view from adjacent properties and those across
the alley with a minimum 42-inch tall 100-percent site obscuring
fence or enclosure on at least three sides.
Accessory Buildings. Detached accessory buildings are allowed
subject to the standards at EC 9.2751(16), except that the total
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square footage of all accessory buildings on an alley access lot is
limited to 400 square feet.
15. Adjustment Review. For alley access lots, EC 9.2751(18)(a)5 is
the only standard that may be adjusted. This standard is not
adjustable for dwellings within the city-recognized boundaries of
Amazon Neighbors, Fairmount Neighbors and South University
Neighborhood Association.
(b) Area-Specific Alley Access Lot Standards in R-1. Except as provided
below, the standards in subsection (a) of this section apply to alley
access lots existing as of April 12, 2014, in the R-1 zone within the cityrecognized boundaries of Amazon Neighbors, Fairmount Neighbors and
South University Neighborhood Association. In lieu of EC
9.2751(18)(a)3. Building Size, the following applies:
1.
Building Size. An alley access lot dwelling shall not exceed 1,000
square feet of total building square footage, measured at the
exterior perimeter walls. For alley access lots, total building
square footage is defined as all square footage inside of the
dwelling, including, but not limited to hallways, entries, closets,
utility rooms, stairways and bathrooms.
2.
This standard may not be adjusted.
(19) Area-Specific Maximum Bedroom Count. In the R-1 zone within the cityrecognized boundaries of Amazon Neighbors, Fairmount Neighbors and
South University Neighborhood Association, the maximum allowable number
of bedrooms in a dwelling shall be limited to 3 bedrooms total, except that
additional bedroom(s) may be added beyond 3 if, prior to the city’s issuance
of a building permit for a new dwelling or for an addition, expansion or
alteration that adds bedroom(s), the owner records a deed restriction with the
Lane County Clerk, on a form approved by the city, that includes the following
provisions:
1.
The maximum number of unrelated individuals living in the
dwelling shall be limited to 3.
2.
The deed restriction runs with the land and binds the property
owner(s), heirs, successors and assigns.
3.
The deed restriction may be terminated, upon approval by the city,
when bedrooms are removed so that there are 3 bedrooms, or at
such time as the city code no longer requires a
bedroom/occupancy limit in accordance with this section.
(Section 9.2751, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20299, enacted October 22, 2003, effective November 21, 2003, remanded
on February 25, 2005 and provisions administratively removed on April 11, 2005; amended by Ordinance
No. 20351, enacted November 14, 2005, effective January 1, 2006; Ordinance No. 20417, enacted
August 11, 2008, effective July 7, 2009; Ordinance No. 20418, enacted August 11, 2008, effective August
13, 2008, remanded on June 12, 2009, and rendered ineffective; amended by Ordinance No. 20439,
enacted October 12, 2009, effective November 13, 2009, with those amendments to sunset and be
repealed on June 30, 2010; amended by Ordinance No. 20448, enacted December 14, 2009, effective
January 16, 2010; Ordinance No. 20492, enacted May 14, 2012, effective June 15, 2012; Ordinance No.
20526, enacted March 12, 2014, effective April 12, 2014; Ordinance No. 20533, enacted June 23, 2014,
effective July 25, 2014; Ordinance No. 20541, enacted July 28, 2014, effective August 29, 2014; and
Ordinance No.20585, enacted July 17, 2017, effective August 24, 2017; administratively corrected on
October 11, 2017; and amended by Ordinance No. 20594, enacted June 11, 2018, effective July 1,
2018.)
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9.2760

Residential Zone Lot Standards. The following Table 9.2760 sets forth residential
zone lot standards, subject to the special standards in EC 9.2761.

Table 9.2760 Residential Zone Lot Standards
(See EC 9.2761 Special Standards for Table 9.2760.)
Lot Area Minimum (1)
Lots, except Rowhouse Lots,
Small Lots, Duplex Lots,
Triplex Lots, Fourplex Lots,
Residential Flag Lots, Duplex
Division Lots
Small Lots (2)

Rowhouse Lots (3)
(Rowhouse lots shall be
indicated on the final plat and
shall be developed with a
rowhouse.)
Duplex Lots (In R-1, a duplex
lot shall be indicated on the
final subdivision plat as
developable as a duplex.
Such lots may not be created
by a partition. Alternatively, a
duplex lot may be located on a
corner lot that contains at least
8,000 square feet.)
Triplex Lots (In R-1, lots shall
be indicated on the final
subdivision plat as
developable as a triplex. Such
lots may not be created by a
partition)
Fourplex Lots (In R-1, lots
shall be indicated on the final
plat and shall be developed as
a fourplex.)
Residential Flag Lot (4)
(Existing lot shall be at least
13,500 square feet.)
Duplex Division Lots (8)
(Existing lot shall be at least
8,000 square feet.)
Lot Frontage Minimum (1)
Interior Lot
Corner Lot

R-1

R-1.5

R-2

R-3

R-4

4,500
square feet

--

4,500
square feet

4,500
square feet

4,500
square feet

2,250
square feet
or per
Cluster
Subdivision
or PUD
1,600
square feet

2,250
square feet
or per
Cluster
Subdivision
or PUD
1,600
square feet

2,250
square feet
or per
Cluster
Subdivision
or PUD
1,600
square feet

Per Cluster
Subdivision
or PUD

1,600
square feet

1,600
square
feet

8,000
square feet

--

--

--

--

12,000
square feet

--

--

--

--

16,000
square feet

--

--

--

--

6,000
square feet

--

6,000
square feet

6,000
square feet

6,000
square feet

3,600
square feet

3,600
square feet

3,600
square feet

35 feet (9)
35 feet (9)

35 feet (9)
35 feet (9)

35 feet (9)
35 feet (9)

3,600
square feet

50 feet
50 feet

20 feet
20 feet
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Table 9.2760 Residential Zone Lot Standards
(See EC 9.2761 Special Standards for Table 9.2760.)
Curved Lot
Cul-de-sac Bulb Lot
Residential Flag Lot (4)
1 Lot
2 to 4 Lots
Rowhouse Lot
Lot Width Minimum (1)
Interior Lot (7)
Corner Lot
Curved Lot
Cul-de-sac Bulb Lot
Residential Flag Lot (4)
Rowhouse Lot
Lot Area Maximum (5)
(New subdivisions and partitions
only)
Housing Mix Maximum (6)
Duplex
Triplex
Four-plex

R-1
35 feet

R-1.5
20 feet

35 feet
15 feet
25 feet
15 feet

20 feet

R-2
35 feet
(9)
20 feet

R-3
35feet
(9)
20 feet

R-4
35feet
(9)
20 feet

15 feet

15 feet
25 feet
15 feet

15 feet
25 feet
15 feet

15 feet
25 feet
15 feet

35 feet (9)
35 feet (9)
35 feet (9)
20 feet
-15 feet

35 feet (9)
35 feet (9)
35 feet (9)
20 feet

50 feet
50 feet
35 feet
35 feet
50 feet
15 feet
13,500
square feet

20 feet
20 feet
20 feet
20 feet
15 feet

35 feet (9)
35 feet (9)
35 feet (9)
20 feet
-15 feet

See EC
9.2741(4)
See EC
9.2741(5)
See EC
9.2741(6)

–

–

–

–

–

–

–

–

–

–

–

–

15 feet

(Section 9.2760, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20269, enacted November 25, 2002, effective December 25, 2002; and
amended by Ordinance No. 20353, enacted November 28, 2005, effective January 1, 2006; amended by
Ordinance No. 20417, enacted August 11, 2008, effective July 7, 2009.)

9.2761

Special Standards for Table 9.2760.
(1) Lot Standards.
(a) In determining lot area in a residential zone, the area within a public or
private street or alley shall be excluded.
(b) Solar standards may impose a more restrictive lot standard. (See EC
9.2790 Solar Lot Standards.)
(c) Lot area, frontage, and width minimums may be modified with an
approved cluster subdivision in R-1 or Planned Unit Development (PUD)
in any zone.
(2) Small Lots. Lots shall comply with other small lot provisions unless approved
as a cluster subdivision or a Planned Unit Development (PUD). (See EC
9.2770 Small Lot Standards for R-2, R-3 and R-4 Zones.)
(3) Rowhouse Lots.
(a) In R-1, rowhouse lots can be created only in a subdivision created after
August 1, 2001 that contains 10 or more lots and where the overall
residential density in the subdivision complies with Table 9.2750
Residential Zone Development Standards, except that the creation of
new rowhouse lots is prohibited within the city-recognized boundaries of
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Amazon Neighbors, Fairmount Neighbors and South University
Neighborhood Association.
(b) In all zones, rowhouses shall have street frontage for the residence and
alley access for off-street parking.
(4) Flag Lots.
(a) No variances to residential flag lot standards are allowed.
(b) The creation of new flag lots is prohibited in the R-1 zone within the cityrecognized boundaries of Amazon Neighbors, Fairmount Neighbors and
South University Neighborhood Association.
(c) Other residential flag lot standards also apply. (See EC 9.2775
Residential Flag Lot Standards for R-1, R-2, R-3 and R-4.)
(5) Exceptions to the maximum lot size shall be granted if any of the following is
met:
(a) Existing physical circumstances such as topographically constrained
lands, conservation easements, existing buildings, or utility easements
prevent the ability to further divide the lot.
(b) The lot exceeding the maximum lot size is intended to reserve a large lot
for future land division with feasibility demonstrated by a conceptual
buildout plan.
(c) The subdivision achieves a minimum density of 9 units per net acre.
(d) The exception will enable protection of natural resources.
(6) Unless approved through a planned unit development process, in any 1
subdivision there shall be a maximum of 25% duplex lots, 15% triplex lots, and
10% fourplex lots. At least 50% of the lots must be for one-family detached
dwellings or rowhouses. Fractions are reduced to the next lowest number.
(7) In R-1, interior lots shall not have frontage on two non-intersecting streets
unless approved through the cluster subdivision or planned unit development
process where alternative proposals were evaluated, and there is no feasible
alternative to the creation of double frontage lots.
(8) Duplex Division Lots. Duplex division lots shall comply with other duplex
division provisions. (See EC 9.2777 Duplex Division Lot Standards.)
(9) Lot width and lot frontage minimums in R-2, R-3 and R-4 can be reduced to 20
feet as part of an approved site review plan, planned unit development, or
cluster subdivision. Unless otherwise approved through a planned unit
development or cluster subdivision, at no point, for the entire extent of the lot,
shall the side lot lines be less than 20 feet apart.
(10) Alley Access Only Lots/Parcels can be created only through an approved
cluster subdivision in the R-1 zone or an approved planned unit development
in any zone.
(Section 9.2761, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20285, enacted March 10, 2003, effective April 9, 2003; and amended by
Ordinance No. 20353, enacted November 28, 2005, effective January 1, 2006; amended by Ordinance
No. 20417, enacted August 11, 2008, effective July 7, 2009; amended by Ordinance No. 20526, enacted
March 12, 2014, effective April 12, 2014.)

9.2770

Small Lot Standards For R-2, R-3 and R-4 Zones.
(1) Purpose and Applicability. The small lot provisions are intended to increase
opportunities for affordable housing, home ownership, and infill development.
The small lot standards in subsection (3) shall apply when, as part of a
subdivision or partition, a lot is proposed which has less than 4,500 square
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(2)

(3)

feet in lot area. Small lots proposed as part of a cluster subdivision or a PUD
are not subject to these small lot standards.
Land Division Regulations. All applicable regulations for the type of land
division process being used must be met except where the small lot standards
create different requirements.
Development Standards.
(a) Zero interior yard setback option: Permitted, provided there is common
wall construction with a building on the adjacent lot, or there is at least
10 feet of separation between the building and all buildings on the
adjacent lot.
(b) Height maximum: 30 feet in the R-2 Zone; 40 feet in the R-3 Zone; 30
feet in the R-3 and R-4 zones within 50 feet of abutting, or across an
alley from properties zoned R-1 or R-2.
(c) Required outdoor living area: 10% of gross floor area.
(d) Maximum lot coverage: 55 percent in R-2 and R-3 Zones, and 60
percent in the R-4 Zone.

(Section 9.2770, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02; and
amended by Ordinance No. 20285, enacted March 10, 2003, effective April 9, 2003.)

9.2775

Residential Flag Lot Standards for R-1, R-2, R-3 and R-4.
(1) Purpose. Residential flag lots allow lots to be created in cases where there is
adequate lot area to divide the property into 2 or more lots but not enough
street frontage to meet the standard minimum requirement and where creation
of a street is not necessary to meet connectivity standards. The standards
require access for fire protection. The intent is to provide additional housing
opportunities and to promote the efficient use of residential land. Home
occupations and accessory dwellings are limited because of limited access
and the greater impacts these uses would place on abutting sites.
(2) Measurements.
(a)
Flag Lot Dimensions. Residential flag lot width dimension is measured
from the mid-point between two opposite lot lines of the flag portion of
the lot.
(b)
Flag Lot Area Calculations. When calculating lot area, only the flag
portion is counted. (See Figure 9.2775(2) Residential Flag Lot
Description.)
(3) Land Division Regulations.
(a) Flag Lot Area. The required minimum lot area for the flag lot, excluding
the pole portion of the lot, is 6,000 square feet. The original lot, prior to
creation of the flag lot, shall be at least 13,500 square feet.
(b) Lot Dimensions. The minimum average lot width is 50 feet.
(c) Access Pole. The minimum width for the pole portion of 1 flag lot is 15
feet. If 2 or more flag lots will use the same access driveway, the
minimum combined width of the pole portions shall be 25 feet. A street
may be required. The maximum number of flag lots taking access off
the same access driveway is 4.
(d) Ownership. The access pole must be part of the flag lot and must be
under the same ownership as the flag portion.
(e) Land Division Review. All applicable regulations for the type of land
division process being used must be met except where the residential
flag lot standards create different requirements.
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(4)

(5)

Use Regulations. Residential flag lots have the same land use regulations
as the base zone except:
(a) Home occupations are not allowed on residential flag lots less than
13,500 square feet;
(b) Accessory dwellings are not allowed on flag lots less than 12,500
square feet; and
(c) Accessory dwellings are not allowed on flag lots that did not exist or
were not approved prior to August 29, 2014.
Development Standards.
(a) Generally. All base zone requirements must be met, unless otherwise
stated in this section.
(b) Setbacks. For any new building, residential flag lots shall have a
minimum 10 foot building setback along all lot lines. Except for
accessory dwellings, the special flag lot setback standard does not
apply to flag lots that received final plat approval by December 25, 2002.
(c) Access. Motor vehicle access from a public street to a residential flag
lot may be obtained in one of the following three ways:
1.
Via the pole portion of the lot,
2.
Via an easement to use a driveway on an abutting property, or
3.
Via an existing alley.
(d) Minimum Paving and Landscaping.
1.
Except as provided in subsection (e) below for accessory
dwellings, the minimum paving of the driveway used for access
shall be as follows:
1 rear lot
12 feet
2 to 4 rear lots
20 feet* (Street may be required.)
*If approved by the planning director as necessary to preserve
existing natural features, paving width may be reduced to 17½
feet, except for the first 25 feet back from the sidewalk if both
sides of the driveway are landscaped in accordance with a
landscape plan.
2.
Driveways serving the flag lots and parking areas shall be
constructed of at least 4 inch thick Portland Cement concrete, or
2½ inch compacted asphaltic concrete mix on 6 inches of 3/4
minus compacted crushed rock base, or an approved equal. Base
placement of driveways and parking areas shall be approved by
the city manager prior to final surfacing. If an abutting property's
access drive is used:
a.
An access easement-maintenance agreement is required,
which shall be recorded in the Lane County office of Deeds
and Records, and
b.
The abutting property shall meet off-street parking
requirements for that property.
3.
If access is provided via an existing unimproved alley, a petition
for improvement is required. The alley must be able to provide
automobile and emergency vehicle access to a public street.
4.
Whether or not the portion of the flag lot with public street frontage
is used for access, it shall remain free of structures and be
available for possible future access to a public street.
5.
Each rear lot or parcel shall have 2 off-street parking spaces
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(e)

located outside of the pole portion of the flag lot.
Additional Standards for Accessory Dwellings on Flag Lots.
1.
Access Pole Width. To allow for an accessory dwelling on flag
lots existing or approved prior to August 29, 2014, that do not
have legal access other than the individual or combined pole, the
minimum width of the individual or combined pole shall be 25 feet.
2.
Access. No more than four dwellings (including primary and
accessory dwellings) may take access off an individual pole or
combined poles.
3.
Building Height/Interior Setback.
a.
Interior yard setbacks shall be at least 10 feet. In addition,
at a point that is 8 feet above finished grade, the setback
shall slope at the rate of 10 inches vertically for every 12
inches horizontally away from the property line until a point
not to exceed a maximum building height of 18 feet for
detached accessory dwellings and the maximum building
height of the primary dwelling for attached accessory
dwellings.
b.
The allowances for setback intrusions provided at EC
9.6745(3) do not apply within the setback described in a.
above, except that eaves and chimneys are allowed to
project into this setback no more than 2 feet.
c.
This standard may be adjusted to allow for an accessory
dwelling over an accessory building in accordance with EC
9.8030(34).
4.
Driveway Standards.
a.
Paving. The driveway paving width shall be as follows:
(1) For flag lots served by an individual pole, the minimum
driveway width shall be 12 feet, and the maximum
driveway paving width shall be 20 feet.
(2) For flag lots served by a combined pole, the driveway
width shall be 20 feet or a lesser width as approved by
the fire code official.
b.
Driveway Setbacks. The driveway paving shall be setback
from the edge of the pole as follows:
(1) For flag lots that are served by an individual pole, the
driveway paving shall be setback a minimum of six
feet.
(2) For flag lots that are served by a combined pole, the
driveway paving shall be setback a minimum of 2.5
feet.
c.
Driveway Use. Parking is not allowed on any portion of the
pole.
d.
Landscaping. The entire length of both sides of the pole,
within the area between the driveway paving and the edge
of the pole, shall be landscaped to meet the Low Screen
Landscape Standard (L-2)in EC 9.6210(2)(a), except as
follows:
(1) The shrubs required for continuous screen at EC
9.6210(2)(a)1. shall be at least 45 inches high within
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5.

6.

three years and maintained at a height not to exceed
60 inches, with the intent to minimize headlight glare;
(2) The canopy tree requirement at EC 9.6210(2)(a)2., is
not applicable; and
(3) In lieu of a masonry wall or berm, a solid wood fence
may be permitted where the bottom of the fence is no
higher than 12 inches above grade and the top of the
fence is at least 45 inches above grade.
Exceptions. Exceptions to driveway setback and landscaping
standards are allowed where the affected adjacent property
owners consent in writing on a form approved by the city.
Adjustments. The standards at EC 9.2775(5)(e)4.b. and d.
regarding driveway setbacks and landscaping may be adjusted in
accordance with EC 9.8030(34)(d).

(Section 9.2775, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20270, enacted November 25, 2002, effective December 25, 2002;
Ordinance No. 20353, enacted November 28, 2005, effective January 1, 2006; Ordinance No. 20417,
enacted August 11, 2008, effective July 7, 2009; Ordinance No. 20541, enacted July 28, 2014, effective
August 29, 2014; and Ordinance No. 20594, enacted June 11, 2018, effective July 1, 2018.)

9.2777

Duplex Division Lot Standards.
(1) Purpose. Duplex division lots allow existing duplexes to be divided into two
separate legal lots in order to increase opportunities for affordable home
ownership.
(2) Land Division Regulations. All applicable regulations for the type of land
division process being used must be met except where the duplex division lot
standards create different requirements.
(a) The existing lot must contain at least 8,000 square feet.
(b) The resulting lots will be relatively equal in size with the maximum
difference equal to 10 percent or less of the total area of the original lot.
(c) The lot width is at least 40 feet.
(d) The minimum lot area is at least 3,600 feet.
(3) Use Regulations. Duplex division lots have the same land use regulations as
the base zone.
(4) Development Standards.
(a) All base zone standards must be met unless otherwise stated in this
section.
(b) The existing lot is occupied by a duplex that conforms to all applicable
regulations.
(c) A single family dwelling will not replace or be added to the lot.
(d) Each parcel will have independent service unless common service is
approved by the affected utility agency and is adequately covered by a
city attorney approved easement recorded in the Lane County
Recorder's office and establishing the rights, responsibilities, and
liabilities of the affected parties.
(e) Prior to approval, the planning director may require an applicant(s) to
enter into a written, city attorney approved agreement suitable for
recording in the Lane County Recorder's office that establishes rights,
responsibilities, and liabilities with respect to maintenance and use of
common areas such as, but not limited to, roofing, water pipes, and
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wiring.
(Section 9.2777, see chart at front of Chapter 9 for legislative history from 2/26/01 through 6/1/02;
amended by Ordinance No. 20569, enacted November 14, 2016, effective December 17, 2016.)
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May 3, 2019
Dear Mayor and Councilors,
The American Planning Association assembled a high-powered team of legal and planning experts to create
a model for state statutes and local code for Accessory Dwelling Units. I've attached the full document and a
4-page excerpt of findings.
The APA recommends that local ADU codes require the property owner to reside in either the principal
dwelling or the ADU.
The APA's specific code provision is on page 38 of the full document:
"A lot or parcel of land containing an ADU shall be occupied by the owner of the premises, and the
owner may live in either the ADU or the principal dwelling unit."
Here are a few highlights from findings in the APA report.









"The purposes of the owner-occupancy requirement, the [California Appeals] Court noted, are to
discourage speculation in residential properties that can make housing less affordable, to prevent
the disadvantages of absentee ownership, and to preserve residential neighborhood character."
"There is evidence that owner occupancy does lead to better maintenance of the premises (Verrips
1983, 70)."
"ADUs in owner occupied single-family homes foster better housing maintenance and neighborhood
stability."
"Reducing the incidence of housing deterioration and community blight by preventing absentee
ownership of properties." [i.e., with a resident owner]
"ADUs provide the opportunity for increased security and companionship for older and other
homeowners who fear crime and personal accidents.
"Letting the owner live in either unit is important because a major benefit of ADUs is income for
homeowners, allowing them to maintain their homes or to 'age in place'."
"[P]remises with owner-occupants are better maintained."

I've also copied below a prior e-mail to the City Council that cites to a recent legal decision by the Utah
Supreme Court confirming that it is perfectly legal for local jurisdictions to regulate the "use" of a property
for a second dwelling by requiring the owner to reside on the same property.
The only remaining question is whether or not such a requirement in Eugene Code would run afoul of ORS
197.312(5). It would not, if properly codified and supported with adequate findings. Unfortunately, staff have
misconstrued ORS 197.312(5) and consequently misinformed councilors about the permissibility of an owner-occupancy
requirement. Take a slow, careful look at what is actually in ORS 197.312(5):
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"(a) A city with a population greater than 2,500 or a county with a population greater than 15,000 shall allow
in areas zoned for detached single-family dwellings the development of at least one accessory dwelling unit
for each detached single-family dwelling, subject to reasonable local regulations relating to siting and
design.
(b) As used in this subsection, “accessory dwelling unit” means an interior, attached or detached residential
structure that is used in connection with or that is accessory to a single-family dwelling."

Requiring that an owner reside on a property for that site to allow an ADU is plain-andsimple a "regulation
related to siting." Even Planning staff now admits that fact:
"Requiring owner-occupancy is related to siting because it requires the accessory dwelling to be
located on a lot where an owner lives."
-- Page 4 of the April 30, 2019 "Draft Findings that Would Be Used If Council Decides to Retain the
Accessory Dwelling Standards Initially Identified for Removal" document in the hearing record.
Both the Utah Supreme Court ruling and the California Appeals Court ruling (which the Utah ruling cited)
establish that an owner occupancy requirement is reasonable in that it serves a legitimate and substantial
purpose of the zoning code, i.e., to "minimize the adverse effects" of permitting two rented dwellings on a
single-family lot with no resident owner. from the Utah Supreme Court decision:
""Because the restriction serves to control only this supplemental use while not interfering with any owner's use
of his primary residence, we believe the restriction is reasonably related to the underlying purposes of Provo's
land use regulation. Cf. Sounhein v. City of San Dimas, 55 Cal. Rptr. 2d 290, 296 (Cal. Ct. App. 1996)
(recognizing an owner occupancy requirement on a conditional use permit for construction of a second unit "as
a strategy to minimize the adverse effects" of granting the permit while promoting its primary purpose "to
create more affordable housing in existing neighborhoods").""

People may disagree with the courts' conclusions, but these two rulings nonetheless establish the legal
"reasonableness" of such a requirement, and planning staff's personal opinions don't hold any legal sway.
Obviously, the City Council can decide on the merits whether or not to retain an owner-occupancy
requirement, but there is not a whit of any legal basis to be concerned about retaining the requirement.
There is an additional basis, perhaps even stronger in merit and legal underpinning, for retaining a
requirement that the owner occupy one of the dwellings; and that is establishing an appropriate, clear-andobjective definition of the "ADU" use. Obviously, ORS 197.312(5)(b) is not clear and objective. Consequently,
while copying the definition verbatim into EC 9.0500 Definitions would conform to ORS 197.312(5), that definition
alone does not conform to the following statute:

ORS 197.307(4) Except as provided in subsection (6) of this section, a local government may adopt and apply
only clear and objective standards, conditions and procedures regulating the development of housing, including
needed housing. The standards, conditions and procedures: …"
Councilors should understand that if the ADU ordinance fails to provide a definition for "Dwelling, Accessory" under EC 9.0500
that is clear and objective, the ordinance would be facially invalid and fairly certain to be appealed again.

In general terms, having an owner reside on the same lot as a second dwelling provides all that's needed for a sensible
and defensible ADU definition, as follows:
"For the purposes of the definition of Dwelling, Accessory:
a) A second dwelling on the same lot as a principal single‐family dwelling is "accessory to" the principal
dwelling if and only if an owner of the lot occupies the principal dwelling; and
b) A second dwelling on the same lot as a principal single-family dwelling is "used in connection with" the
principal dwelling if and only if an owner of the lot occupies the second dwelling.
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With this approach, the requirement that an owner occupy one of the dwellings is an integral, necessary and defensible
element of what defines "ADU" as a "use," and is not in a legal sense a regulation applied to an ADU use. Accordingly, it
conforms with ORS 197.312(5) by completing the ADU definition in subsection ORS 197.312(5)(b), and this approach
doesn't fall within the scope of subsection ORS 197.312(5)(a) at all. In fact, this approach more closely aligns with the
Utah Supreme Court finding that ADUs are a "supplemental use."

In summary:



There is no legal impediment or risk in retaining "owner occupancy" as a development criterion; however,
Incorporating "owner occupancy" into the ADU definition is a better approach because it meets the
requirements of ORS 197.307(4) and is more defensible as conforming with ORS 197.312(5).

On a final note, the staff's finding that:
"Requiring one of the units to be owner‐occupied is a reasonable way to ensure that the accessory dwelling is
sited to be used 'in connection with or accessory to' the primary dwelling." Id. ("Draft Findings that Would Be
Used …")

is inadequate and wouldn't likely withstand appeal. While the statement is true, it doesn't provide any justification for
why this requirement would be necessary or how the requirement is "reasonably related to the purposes underlying the
zoning code." That deficiency could easily be remedied by drawing findings from the attached APA model code and the
Utah Supreme Court decision. Specifically, that having an owner reside on the property serves the purpose of minimizing
the adverse effects, including maintenance issues and "prohibiting outside investors from targeting single-family
neighborhoods, buying up homes and essentially creating duplexes that do not contribute to overall stability of the
neighborhoods." (Excerpted from the Utah Supreme Court decision.
Owner-occupancy is the most fundamental linch pin to allow ADUs in a manner that conforms to the Envision Eugene
pillar to "Protect, Repair and Enhance Neighborhood Livability." The requirement is legal and appropriate. To remove it
would turn the ADU ordinance into nothing more than a dishonest and harmful "stealth" upzoning of single-family
neighborhoods throughout all of Eugene.
Thank you for your consideration, your support for neighborhoods and faithfully acting in accord with the Envision
Eugene pillars.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402

======
From April 8, 2019 e-mail to City Council
Please read the attached legal decision by Principal Planner, Alissa Hansen.
In multiple instances, Ms. Hansen makes very clear that "owner occupancy" is a requisite element of the
definition of "Secondary Dwelling Unit." She also appears to indicate that "owner occupancy" satisfies the
ORS 197.312(5) definitional requirement that for a dwelling to be considered an "Accessory Dwelling Unit"
(ADU), the dwelling must be "used in connection with or that is accessory to a single-family dwelling."
So this much is clear: Planning staff is asserting in a quasi-judicial proceeding that: "owner occupancy" is a
legitimate and adequate definitional requirement for a dwelling to fall within the "ADU" scope of ORS
197.312(5).
That should settle that the City Council did not, and does not, have to remove "owner occupancy" from a future
ordinance implementing ORS 197.312(5). While "owner occupancy" might be debatable as a "reasonable local
regulation" and it might not be advisable to include under Eugene Code 9.2750 Residential Zone Development
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Standards, it nonetheless would be perfectly defensible as part of a "clear and objective" definition of "Dwelling,
Accessory," under EC 9.0500 Definitions.
Ms. Hansen also makes clear that any ordinance addressing ADUs must include some clear and objective definition of
"Dwelling, Accessory" that satisfies the requirements of ORS 197.312(5). Ms. Hansen specifically asserts that simply
being the second dwelling on a lot does not qualify the dwelling as an ADU.

The Council did not have this complete information at the work session where a slim majority, in a nonbinding "straw poll," indicated they wanted staff to remove "owner occupancy" from the ADU "Development
Standards." The Council should reconsider the issue and direct staff to include owner occupancy as a
definitional requirement, under EC 9.0500.
*****
Certain opponents of an owner occupancy requirement to "be" an Accessory Dweling use have nonetheless
tried to convince councilors that such a provision would be "unconstitutional" no matter how used. Notably,
they can cite to no supporting law, since the Oregon and U.S. Supreme Courts have never made any such
decision supporting such a claim.
In fact, the preponderance of legal information that I have researched does not find that this would be
unconstitutional. And, of course, owner occupancy for ADUs is present in many, many cities' codes; and yet, has not
been overturned.
The attached Utah Supreme Court decision (attached) reflects numerous lower court decisions and jurisdictional
practices that I've found in researching the issue. See paragraph 13:
"¶13 We reject the proposition that placing an owner occupancy condition on a supplementary accessory
dwelling use constitutes an impermissible regulation of "ownership." Such a condition is not the type of
ownership restriction that other courts have disapproved."

NET: There is insufficient legal basis to consider rejecting owner occupancy as the clearest foundation for an
"accessory" dwelling use.
*****
Other opponents of an owner occupancy provision argue that the provision is prejudicial; and if the City were to base
the definition of the "ADU" use on owner occupancy of one of the dwellings, it would be discriminatory against renters.
On several levels, that misconstrues the legitimate foundation for an owner occupancy requirement of one of the
dwellings that is to be allowed as an ADU use.
First off, we're talking about an additional and conditional "use" on lots that are zoned with the explicit purpose:
"EC 9. 2700 ... The R-1 zone is designed for one-family dwellings with some allowance for other types of
dwellings."
The law is well-established, and the R-1 zone conforms, that when a single-family dwelling is on an R-1 lot, the City
cannot require that it be owner-occupied. So there is no inherent "discrimination" in the R-1 zoning. A second dwelling
on the lot comes under the "some allowance for other types of dwellings." ADUs are one of those other "types" by
nature of their "accessory" use.
ADUs are, as the Utah Supreme Court said, "a supplementary accessory dwelling" and (as established above) a
conditional use, just like a "Bed and Breakfast," on an R-1 lot. Even with an owner occupancy provision, adding an ADU
does not create any discrimination at all in the use of the R-1 lot for a single-family dwelling, which can still be rented.
Instead allowing an ADU adds an allowance for an additional dwelling with the most common result being that there
will be an additional rental unit in the neighborhood area when an owner occupying a single dwelling on the lot decides
to add an ADU and rent it.
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The claim that owner occupancy is discriminatory has, in fact, been dealt with by the courts, in which owner
occupancy has been ruled unconstitutional when the zoning allows outright two (or more) dwellings of the same use,
e.g., a duplex, where one dwelling is not an "accessory" use to the other. That happens to be exactly what the
Jefferson Westside Special Area Zone implements; i.e., the S-JW does allow two dwellings (neither of them an "ADU")
on the same lot, and S-JW does not have any owner occupancy requirement. But S-JW is a custom zone covering a
particular area that is already fully developed, and S-JW includes many well-crafted development criteria that aren't
present in the one-size-fits-all R-1 zone's development standards. The issue before the council is how to treat Eugene's
only and long-standing single-family zone.
In conclusion then, there is not any legal or ethical reason that the City cannot or should not maintain owner
occupancy as a necessary aspect for a second dwelling to be treated as an ADU use. Instead, councilors should consider
only the pragmatic questions of the positive and negative impacts that might arise with or without an owner occupancy
provision for ADUs. One thing is clear, there seems to be very broad agreement that owner occupancy makes ADUs
much more acceptable to homeowners in single-family neighborhoods. That is certainly worthy of all councilors taking
into account.
Thank you for taking the time to give these comments thoughtful consideration.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402

_________________

Accredited Earth Advantage
Sustainable Homes Professional
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Excerpts from American Planning Association publication

ACCESSORY DWELLING UNITS MODEL STATE ACT AND LOCAL ORDINANCE
Foreword
“Accessory dwelling units (ADUs) are independent housing units created within single-family
homes or on their lots. These units can be a valuable addition to a community’s housing stock.
ADUs have the potential to assist older homeowners in maintaining their independence by
providing additional income to offset property taxes and the costs of home maintenance and
repair. Other potential benefits include companionship, the opportunity to negotiate for home
maintenance or personal services in return for reduced rents, and increased personal security.
ADUs also offer a cost-effective means of increasing the supply of affordable rental housing in a
community without changing the character of a neighborhood or requiring construction of new
infrastructure such as roads, sewers, and schools. Zoning ordinances that prohibit ADUs or
make it extremely difficult for homeowners to create them are the principal obstacle to the
wider availability of this housing option.
“The Public Policy Institute of AARP asked the American Planning Association (APA)
to develop model legislation (a state statute and a local ordinance) that would assist AARP
volunteer leaders and other interested citizens, planners, and government officials in evaluating
potential changes to state laws and local zoning ordinances to encourage the wider availability
of ADUs. The APA is the nation’s leading source of information on planning and zoning
practices. Rodney L. Cobb. APA’s Staff Attorney and Editor of Land Use Law and Zoning Digest,
was the principal investigator for this project. He was assisted by Scott Dvorak, Research
Associate, and other members of APA’s research department. The authors have drawn heavily
from the experiences of states and localities in developing the model legislation. As a result,
many of the provisions incorporated in the model legislation have been tested in different
communities and proven successful in actual practice.
“The model legislation is intended to serve as a guide for communities that want to
make the benefits of ADUs available to households of all ages, not just older persons. It has
been drafted to meet the needs of a wide variety of communities. Optional provisions, including
those that are attractive even to very cautious communities, are incorporated in the model local
zoning ordinance to provide as many choices as possible for jurisdictions to consider. The
materials presented here indicate that ADUs can be a cost-effective solution for meeting myriad
housing needs without engendering the negative impacts sometimes associated with other
forms of affordable housing development. It is our hope that the model legislation will prove to
be a valuable reference for communities seeking to increase the housing choices available to
their residents.”
****

APA Model Statute and Code for ADUs
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From Daly City, California report
“A further city requirement that owners occupy the premises has proven critical to preventing
nuisances. Officials reasoned that with the ADU owners on the premises, many nuisances that
tenants might otherwise create ‘would not be tolerated. Although realtors have tried to repeal
the owner-occupancy requirement, Daly City officials have made it clear that an owner’s
presence on premises with an ADU is a must.”
*****
From the APA Model State Legislation
“2. Regulatory Authority … Section 2 authorizes localities to adopt ADU ordinances and
specifies the powers they may exercise in regulating ADUs. This section authorizes local
governments to allow ADUs in single-family or multi-family zoning districts: to require that
either the ADU or the principal dwelling unit be owner-occupied; to impose standards with
regard to parking, height, setback, lot coverage, architectural review, and other considerations;
to define the application procedure for creating ADUs; and to set maximum and minimum sizes
for attached and detached ADUs.”
*****
“There are many benefits associated with the creation of legal ADUs on single-family lots (Cal.
Stats. 1982, eli. 1440 Section 1). These benefits include:
(1) Providing a cost-effective means of accommodating development by making better use of
existing infrastructure and reducing the need to provide new infrastructure
(Cal. Stats. 1982. ch, 1440 Section 1):
(2) Increasing the supply of affordable housing without government subsidies
(MRSCW 1995, 9);
(3) Benefiting older homeowners, single parents, young home buyers, and the disabled
(Hare 1989. Report I, 3);
(4) Integrating affordable housing more uniformly in the community (MRSCW 1995, 9);
(5) Providing homeowners with extra income to help meet rising home ownership costs
(MRSCW 1995, 12):
(6) Providing a means for adult children to give care and support to a parent in a semiindependent living arrangement (MRSCW 1995, 12);
(7) Reducing the incidence of housing deterioration and community blight by preventing
absentee ownership of properties (Verrips 1983,70);
(8) ADUs in owner occupied single-family homes foster better housing maintenance and
neighborhood stability (MRSCW 1995, 12: ERA 1987, 30):
(9) Residential neighborhoods can accommodate a meaningful number of ADUs without
significant negative impacts because these areas were typically designed for households
with more persons than are occupying these areas (Verrips 1983, iv);

APA Model Statute and Code for ADUs
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(10) ADUs provide the opportunity for increased security and companionship for older and
other homeowners who fear crime and personal accidents
(MRSCW 1995, 13; Cal. Stat. 1982, ch. 1440 Section 1);
(11) ADUs help meet growth management goals by creating more housing opportunities within
existing urban areas (MRSCW 1995, 12);
(12) ADDs enhance job opportunities for individuals by providing housing nearer to
employment centers and public transportation; and ADUs can enhance the local property
tax base (Goldman and Hodges 1983, 7).”
*****
“Letting the owner live in either unit is important because a major benefit of ADUs is income for
homeowners, allowing them to maintain their homes or to “age in place.” Some homeowners prefer to live
in the smaller unit, usually the ADU, in order to maximize their income from the rent-producing unit.
*****
“[Section 2.]E. Requiring Owner Occupancy.
“Based on the finding of this act, that premises with owner-occupants are better maintained, the
legislature declares that a municipal regulation requiring properties with ADUs to be owner
occupied, either in the accessory unit or the principal unit, prevents deterioration of
neighborhoods and is a regulation substantially related to land-use impact. Such a requirement
is, therefore, a regulation of land use rather than a regulation of the user of land.”
“Note: Courts may rule that a community has no zoning authority to require that a site with an ADU be
occupied by the owner, on the basis that this regulates the land user rather than the land use (Ziegler
1995, 56A-8). However, on July 29, 1996, a California appeals court issued the only published court
decision (issued by a court higher than a trial court) addressing the owner-occupancy requirement in the
context of ADUs. In the case of Sounhein v. City of San Dimas, 55 Cal. Rptr. 2d 290, the court heard a
claim by homeowners that the city's owner-occupancy requirement imposed on their ADU permit was
invalid; even if it were not invalid, it applied only to the “applicant” and not subsequent owners. But the
court upheld the owner occupancy requirement as a “character of the property as owner-occupied” and
further ruled that the requirement applies to all subsequent owners of the premises. Id. at 296. Such a
condition attaches to the land, the court explained, in order to fulfill the legislative purposes in imposing
the condition. ld. The purposes of the owner-occupancy requirement, the court noted, are to discourage
speculation in residential properties that can make housing less affordable, to prevent the disadvantages of
absentee ownership, and to preserve residential neighborhood character. The Sounhein case means that
the owner-occupancy requirement for ADUs has now been directly addressed and upheld by a state court.
“In Section 2.E.[above], the state legislature gives municipalities the specific authority to require owner
occupancy on the basis that it encourages maintenance of the dwellings and premises.”
*****

APA Model Statute and Code for ADUs
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From the Model Local Ordinance on ADUs
“10. Occupancy Standards - Owner of Premises.
“Note: Some neighbors are concerned that allowing ADUs will cause deterioration of neighborhood
properties because landlord speculators will buy up houses with ADUs and rent out both units (MRSCW
1995, 28). The fear is that tenants will not maintain the units. A popular way to allay these fears is to
require the owner of the lot to reside on the premises - the majority of ADU ordinances contain this
requirement (APA 1996). There is evidence that owner occupancy does lead to better maintenance of the
premises (Verrips 1983, 70). Not surprisingly, neighbors tend to want the adjacent premises with ADUs
to be owner occupied (Town of Babylon, New York 1979, 2). In order for owner occupancy to be most
effective in fulfilling the purposes of ADUs, it is important to allow the owner to live in either unit (see
the discussion in Section 1. C i. of the model state act, the definition of “Accessory”). Communities often
allow homeowners to reside in either the principal unit or the ADU (APA 1996).
“The optimal option includes both aspects of owner occupancy - requiring owner occupancy and allowing
it in either unit - because both tend to facilitate the development of new ADUs. For communities that
may not feel comfortable allowing the owner to live in either unit, the minimal provision requires the
owner to reside in the principal dwelling unit. No favorable provision is recommended.
“Many communities monitor ADUs to ensure that the owner still lives on the premises. A variety of
methods are used to do this monitoring (see Section 6), including registration of occupants, certification
of occupancy, and annual licensing of rental units with annual inspections.
“Other communities require ADU owners to record the requirements of the ADU ordinance as deed
restrictions, particularly the owner-occupancy requirement. The deed restrictions accompany the title of
the property and give notice to all subsequent buyers of the occupancy requirement. Both the optimal and
favorable provisions below require this registration.
“Various provisions of the model also address the issue of owner occupancy. Those provisions allow and
support the requirement that the owner live in the larger or smaller unit (see the discussion in Section
2.E. of the model state act; also see Section 1.A.v. (7) – findings about benefits of owner occupancy - and
the definitions of “Accessory” and “Owner-Occupant”). If a community adopts this ordinance but does
not have a statute echoing these provisions of the model state act, it may want, with the advice of counsel,
to include versions of those provisions in its zoning ordinance.
“Optimal provision. A lot or parcel of land containing an ADU shall be occupied by the owner
of the premises, and the owner may live in either the ADU or the principal dwelling unit.
Within 30 days of securing approval for construction of an ADU, the owner shall record against
the deed to the subject property, a deed restriction running in favor of the municipality limiting
occupancy of either the principal dwelling unit or the ADU to the owner of the property. Proof
that such a restriction has been recorded shall be provided to the Zoning Administrator prior to
issuance of the occupancy permit for the ADU (adapted from WOCD 1994, Application
Procedures).”
*****
“Also, requiring that the principal dwelling or the ADU be owner occupied is an effective protection
against speculation.”
APA Model Statute and Code for ADUs
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IN THE SUPREME COURT OF THE STATE OF UTAH
Jerald and Bonnie Anderson,
Michael Johnston, Sheila Johnston,
Jonathan Myres, Jim Tills, Gigi Tills
Plaintiffs and Appellants,
v.
Provo City Corp.,
Defendant and Appellee.
No. 20030679
FILED
January 21, 2005
2005 UT 5
--Fourth District, Provo
The Honorable Gary D. Stott
Attorneys: Bruce R. Baird, Salt Lake, for plaintiffs
David C. Dixon, Provo, Jody K. Burnett, Salt Lake,
for defendants
--DURHAM, Chief Justice:
¶1 The City of Provo amended a zoning ordinance governing residential neighborhoods near Brigham
Young University to allow only those homeowners who reside in their homes to rent out "accessory"
apartments. A group of homeowners brought suit challenging the amendment, and the district court
granted summary judgment to Provo. In this appeal of that decision, the homeowners argue that the
amended ordinance (1) exceeds Provo's legislative authority by regulating land ownership rather than
land use, (2) violates the equal protection guarantees of the United States and Utah Constitutions, (3) is
an invalid restraint on the alienation of property, and (4) unconstitutionally burdens the right to travel.
We affirm. [Homeowners appeal DENIED. -- ptc]
REGULATORY AND PROCEDURAL BACKGROUND
¶2 The history of zoning regulations in the area around Brigham Young University (BYU), located in
Provo, reveals the city's longstanding concern with accommodating the university's need for student
housing while maintaining the character of residential neighborhoods.(1) The earliest regulation
described in the record, dating back to at least 1959, allowed up to four boarders in a single-family
dwelling as long as the house's construction did not reveal the boarders' presence or provide them with
separate cooking facilities.
¶3 In 1974, the general structure of the current zoning scheme was put into place. Under this scheme,
portions of the Wasatch and Pleasant View neighborhoods near BYU are zoned as single-family

neighborhoods,(2) but supplementary residential overlay (S Overlay) provisions allow residents in these
neighborhoods to construct accessory apartments in their basements or upper floors and rent these
apartments to up to four occupants, often students.(3) The Provo City Code describes the purpose of the
S Overlay provisions thus:
to recognize the unique character of Provo City as a "university community" and to accommodate
supplementary living accommodations in some appropriate single family residential areas of the
community. The[] [S Overlay] provisions are intended to meet community demands for residential
accommodations for semitransient residents in areas of the community adjacent to major educational
and institutional uses. This overlay zone is designed to provide an alternative living environment for said
semi-transient residents to that normally found within the higher density multiple residential zones. The
(S) overlay zone will therefore protect and enhance the desirable aesthetic characteristics of the
underlying single family residential zone. . . . The sole function of the overlay is to permit alternate
methods of housing the occupancy otherwise permitted in an R1 [single-family residential] zone.
Provo City Code § 14.30.010.
¶4 Until the 2000 amendment under review in this case, owners with accessory apartments were not
required to live in the primary residence in order to rent the apartment. Thus, owners could have two
sets of tenants in such a dwelling: one, meeting the definition of "family" under the Provo zoning laws,
occupying the primary residence; and another, whose identity the zoning laws did not restrict but who
were likely to be university students, occupying the accessory apartment. In addition, there was no limit
on how many such dwellings a single owner could possess.
¶5 In 1997, some owners in the Wasatch and Pleasant View neighborhoods began an effort to replace
the S Overlay with an accessory apartment overlay (A Overlay), which would restrict the ability to rent
out accessory apartments to those owners who occupy the primary residence. See Provo City Code
§ 14.46.030(2)(d)(i). However, the petition requesting adoption of the A Overlay failed to garner the
signatures necessary to bring the proposal before the city planning commission. See id. § 14.46.060(1)(c)
(requiring seventy percent of property owners within the affected area to sign such a petition). In 1999,
these owners decided to pursue an alternative means of establishing an owner occupancy requirement
in their neighborhoods, bypassing the signature requirement by proposing a textual amendment to the
S Overlay provision itself. See id. § 14.02.020.
¶6 Following neighborhood meetings and a public hearing, the Provo City Planning Commission staff
issued a report on January 26, 2000 recommending that the owner occupancy requirement be
approved. The report suggested that limiting accessory apartment rental to owner occupants would
promote the original purpose of the S Overlay, which, since its establishment, had been undermined by
difficulties in enforcing congestion and nuisance problems. Although accessory apartments attached to
owner occupied residences also contributed to these problems, the report noted that "as a general
trend there seems to be a higher rate of violations at property where the owner does not reside." The
report also indicated the neighborhood residents' feeling "that the[ir] stability is disintegrating one
home at a time from what was once a predominantly affordable family owner occupied neighborhood."
The proposed amendment was thus intended to "prohibit[] outside investors from targeting these
neighborhoods[,] buying up homes and essentially creating duplexes that do not contribute to overall
stability of the neighborhood."
¶7 An ad hoc technical committee was then appointed, and an independent consultant retained, to
consider the length of the transition period, after which those currently not in compliance with the
proposed owner occupancy requirement would have to comply. The commission staff subsequently
revised its report to recommend that the period be at least five years. On April 4, 2000, the Provo City

Municipal Council held a public hearing and, following extensive public comment and discussion, voted
unanimously to adopt a modified version of the commission's proposal. The approved amendment was
put into effect by ordinance 2000-15. The ordinance amended the S Overlay provisions in Provo City
Code section 14.30, giving nonconforming owners until at least April 4, 2003 to comply with the revised
occupancy requirements, which now read as follows with subsections (c) and (d) added by ordinance
2000-15:
Occupancy: For purposes of a one family dwelling with an accessory dwelling unit, . . . the following
occupancy rules shall apply:
(a) One of the dwelling units within the structure shall be occupied by:
(i) One (1) person living alone; or
(ii) The head of household and all persons related to the head of household by marriage or adoption as a
parent, child, grandchild, brother, sister, uncle, aunt, nephew, niece, great-grandparent or greatgrandchild. For purposes of this paragraph, two (2) or more of these persons must share the legal
relationship of husband and wife, or parent and child or grandparent and child. Such parent or
grandparent must actually reside in the subject dwelling.
(b) The remaining dwelling unit within the structure shall be occupied by no more than four (4) related
or unrelated persons.
(c) One of the dwelling units within the structure shall be occupied by the owner of the property. Owner
occupancy shall not be required when:
(i) The owner has a bona fide, temporary absence of three (3) years or less for activities such as
temporary job assignments, sabbaticals, or voluntary service. Indefinite periods of absence from the
home shall not qualify for this exception.
(ii) The owner is placed in a hospital, nursing home, assisted living facility or other similar facility.
(d) Owner occupancy as defined in this section shall mean:
(i) a human being who possesses more than fifty (50) percent ownership in the dwelling and said
dwelling is the primary residence of the owner; or
(ii) a family trust whose primary purpose is for estate planning by one or more trustors who create the
trust, place the dwelling in such trust and whose primary residence is such dwelling.
Provo City Code § 14.30.030(2).
¶8 A group of homeowners (Owners) affected by the amendment brought suit against Provo on April
4, 2001, seeking either to overturn ordinance 2000-15 as facially invalid or to obtain compensation for
their investment losses through as-applied claims. The Owners and Provo filed cross-motions for partial
summary judgment on the Owners' facial challenges. On July 14, 2003, following a hearing, the district
court granted Provo's motion and denied the Owners' motion. Pursuant to the stipulation of the parties,
the court then dismissed the Owners' as-applied challenges without prejudice, thus rendering its
summary judgment a final order in the case, and stayed the effective date of ordinance 2000-15 pending
a decision on appeal.
¶9 The Owners filed a direct appeal in this court. We have jurisdiction pursuant to Utah Code section
78-2-2. Utah Code Ann. § 78-2-2(3)(j) (2002); Bradley v. Payson City Corp., 2003 UT 16, ¶ 35, 70 P.3d 47
(holding the supreme court has original appellate jurisdiction "over district court review of land use
decisions by local governmental entities").

STANDARD OF REVIEW
¶10 Summary judgment is appropriate only where there are no genuine issues of material fact. Sandy
City v. Salt Lake County, 827 P.2d 212, 217 (Utah 1992). "Because summary judgment is granted as a
matter of law rather than fact, we are free to reappraise the trial court's legal conclusions," reviewing
them for correctness. Id. at 218. In doing so, "we view the [undisputed] facts in a light most favorable to
the party against which the motion was granted." Id. at 215.
ANALYSIS
I. PROVO'S AUTHORITY TO ISSUE ORDINANCE 2000-15
¶11 The Owners first argue that Provo exceeded its statutory authority in issuing ordinance 2000-15.
Specifically, they maintain that an owner occupancy prerequisite to accessory apartment rental restricts
who may own houses located within the S Overlay zone and thus impermissibly transforms the
ordinance into a regulation of land ownership rather than land use. This issue is one of statutory
interpretation, which we consider de novo. Green v. Turner, 2000 UT 54, ¶ 5, 4 P.3d 789 (stating that
whether a county commission acted within its statutory authority was a matter of statutory
interpretation); Sandy City, 827 P.2d at 218 (stating that whether a county "overstepped the bounds of
its legislatively delegated authority" was a "pure question[] of law" that depends on statutory
interpretation).
¶12 We have long recognized that a city's zoning power "is of necessity confined by the limitations
fixed in the grant by the state, and to accomplishment of the purposes for which the state authorized
the city to zone." Marshall v. Salt Lake City, 141 P.2d 704, 708 (Utah 1943); see Hatch v. Boulder Town
Council, 2001 UT App 55, ¶ 7, 21 P.3d 245 ("The authority to regulate land use through zoning
ordinances is conferred on municipalities by the state through enabling statutes."); see also Provo City v.
Ivie, 2004 UT 30, ¶ 12, 94 P.3d 206 (recognizing that Provo "was created and functions pursuant to the
laws enacted by the legislature in the Utah Municipal Code"). Our state legislature has granted a city's
legislative body the power to "enact a zoning ordinance establishing regulations for land use and
development that furthers the intent of [The Municipal Land Use Development and Management Act,
Utah Code Ann. §§ 10-9-101 to -1003 (2003 & Supp. 2004)]." Utah Code Ann. § 10-9-401 (2003). This
statutory language forms the basis for the Owners' argument that the zoning ordinance at issue here, by
regulating land "ownership," goes beyond the power conferred on cities by the state to regulate land
"use."
¶13 We reject the proposition that placing an owner occupancy condition on a supplementary
accessory dwelling use constitutes an impermissible regulation of "ownership." Such a condition is not
the type of ownership restriction that other courts have disapproved. "[A]s a practical matter, many
zoning laws extend beyond the mere regulation of property to affect the owners and users thereof."
Kasper v. Town of Brookhaven, 535 N.Y.S.2d 621, 626 (N.Y. App. Div. 1988). However, only those laws
that "single[] out [an identifiable individual] for special treatment," Village of Vilatie v. Smith, 632 N.E.2d
1264, 1268 (N.Y. 1994), or otherwise "place the emphasis on the regulation of the person rather than
the land," Vlahos Realty Co. v. Little Boar's Head Dist., 146 A.2d 257, 260 (N.H. 1958) (emphasis added),
qualify as per se ad hominem restrictions that exceed a local government's zoning power. See Anza
Parking Corp. v. City of Burlingame, 241 Cal. Rptr. 175, 177 (Cal. Ct. App. 1987) (holding invalid a
nontransferability condition on a use permit because it made the permit a "mere license or privilege to
an individual [which did] not relate in its proper sense to the use of the property").
¶14 As the Owners point out, one treatise has suggested that a zoning law that "distinguish[es]
between owner-occupied and rental housing" may be considered an invalid ad hominem restriction. 5
Edward H. Ziegler, Jr., Rathkopf's The Law of Zoning and Planning § 81.7 (4th ed. 2002). However, the

treatise clarifies that this suggestion does not necessarily apply to an owner occupancy restriction on
"specially permitted" uses, such as those granted to individuals under a variance or conditional use
permit, as long as the restriction is "'reasonably related to the purposes underlying the zoning code.'" Id.
(quoting Finger v. Levensen, 558 N.Y.S.2d 163, 165 (N.Y. App. Div. 1990)).
¶15 For purposes of our analysis here, we believe the generally-applicable owner occupancy
restriction imposed by the S Overlay amendment is equivalent to an individually-applicable owner
occupancy restriction on a variance or conditional use permit that allows an otherwise prohibited use.
Like the latter, the restriction here does not prevent nonoccupying owners from renting their houses for
single-family residential use; it merely prevents such owners from engaging in the supplemental activity
of renting accessory dwellings--an activity that would not be permitted at all in the absence of the S
Overlay provisions. Because the restriction serves to control only this supplemental use while not
interfering with any owner's use of his primary residence, we believe the restriction is reasonably
related to the underlying purposes of Provo's land use regulation. Cf. Sounhein v. City of San Dimas, 55
Cal. Rptr. 2d 290, 296 (Cal. Ct. App. 1996) (recognizing an owner occupancy requirement on a
conditional use permit for construction of a second unit "as a strategy to minimize the adverse effects"
of granting the permit while promoting its primary purpose "to create more affordable housing in
existing neighborhoods").
¶16 We therefore hold that the S Overlay amendments effected by ordinance 2000-15 constitute land
use regulations within the zoning power of the Provo City Municipal Council. Our further review of the
ordinance is governed by Utah Code section 10-9-1001, which requires courts to "presume that land use
. . . regulations are valid" and to "determine only whether or not the [regulation] is arbitrary, capricious,
or illegal." Utah Code Ann. § 10-9-1001(3); see Springville Citizens for a Better Cmty. v. City of
Springville, 1999 UT 25, ¶ 22, 979 P.2d 332. The Owners do not argue that the ordinance is arbitrary or
capricious.(4) However, they do argue that the ordinance is illegal because it violates their rights to
equal protection and uniform operation of the law, the public policy against restraints on the alienation
of property, and their right to travel. We thus turn to consider whether the ordinance is illegal for any of
these reasons.
II. EQUAL PROTECTION AND UNIFORM OPERATION OF LAWS
¶17 The Owners contend that the owner occupancy prerequisite to accessory dwelling rental
impermissibly distinguishes between occupying and nonoccupying owners in the Wasatch and Pleasant
View neighborhoods, in violation of the uniform operation of laws provision of article I, section 24 of the
Utah Constitution and the equal protection provision of the Fourteenth Amendment to the United
States Constitution. These two provisions "embody the same general principle." Gallivan v. Walker, 2002
UT 89, ¶ 31, 54 P.3d 1069 (internal quotation omitted). However, "'our construction and application of
[our state constitutional provision] are not controlled by the federal courts' construction and application
of the Equal Protection Clause.'" Id. at ¶ 33 (quoting Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984)). We
have previously observed that "Utah's uniform operation of laws provision is 'at least as exacting and, in
some circumstances, more rigorous than the standard applied under the federal constitution.'" Id.
(quoting Mountain Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 889 (Utah 1988)). Since, as
discussed below, we hold that the Provo ordinance's owner occupancy requirement does not violate the
uniform operation of laws provision, we analyze the Owners' claim with regard to that provision only
and need not conduct a separate analysis under the federal equal protection provision. See State v.
Schofield, 2002 UT 132, ¶ 18 n.3, 63 P.3d 667.
¶18 The "essence" of the uniform operation of laws provision(5) of the Utah Constitution is that a
legislative body must not "classify[] persons in such a manner that those who are similarly situated with
respect to the purpose of the law are treated differently by that law, to the detriment of some of those

so classified." Gallivan, 2002 UT 89 at ¶ 36 (internal quotation omitted). The provision forbids "singl[ing]
out one person or group of persons from among the larger class [of those similarly situated] on the basis
of a tenuous justification that has little or no merit." Id. at ¶ 37 (internal quotation omitted). We review
the constitutionality under the uniform operation of laws provision of, in this case, a city ordinance to
determine, first, "'what classifications . . . are created by the [ordinance]'"; second, whether the
different classes "'are treated disparately'"; and third, whether the municipal council "'had any
reasonable objective that warrants the disparity.'" Schofield, 2002 UT 132 at ¶ 12 (quoting State v.
Mohi, 901 P.2d 991, 997 (Utah 1995)).(6)
¶19 The S Overlay amendment does distinguish between homeowners on the basis of whether they
occupy their residence or not. See Provo City Code § 14.30.030(2)(c). The resulting two classes-occupying and nonoccupying owners--are treated differently, the former allowed to engage in the
supplementary use of renting accessory dwellings and the latter prohibited from doing so unless one of
the stated exceptions applies. Id. Nevertheless, we uphold the amendment because we conclude that
the disparity in treatment is reasonably justified by the Provo City Municipal Council's stated objective of
balancing the city's competing interests in accommodating student housing needs and in preserving the
character of single-family residential neighborhoods.
¶20 As described above, the record before us indicates that the Provo City Planning Commission
recommended amending the S Overlay provisions to include the owner occupancy requirement because
the provisions in their previous form were not adequately serving their stated goals. The planning
commission concluded that preventing absentee landlords from dominating the Wasatch and Pleasant
View neighborhoods would help to retain the neighborhoods' single-family character rather than
converting them, in effect, to duplexes with both units often occupied by semitransient residents.
¶21 The objective of preserving the character of single-family residential neighborhoods is, we think, a
legitimate one. See City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 732-33 (1995) (referring to the
benefits of such neighborhoods for purposes of "family values, youth values, and the blessings of quiet
seclusion and clean air"). Moreover, we believe the municipal council could reasonably conclude that
limiting accessory apartment rental to occupying owners would further this objective. The Owners have
failed to persuade us that the distinction between an occupying owner who rents an accessory
apartment to boarders, on the one hand, and an absentee owner who rents both the main dwelling and
the accessory apartment, on the other, is meritless. Rather, the latter situation does appear, in effect, to
transform a single-family residence into a duplex. In contrast, the presence on the property of the
owner, who would maintain closer control over both the primary and the accessory dwelling units,
would more likely mitigate this effect and tend to preserve the neighborhood's single-family residential
character.
¶22 The cases cited by the Owners in support of their argument on this point are inapposite. In College
Area Renters & Landlord Ass'n v. City of San Diego, 50 Cal. Rptr. 2d 515 (Cal. Ct. App. 1996), a California
court invalidated on state equal protection grounds a zoning ordinance that limited the number of
occupants in non-owner-occupied residences while placing no occupancy limit on owner-occupied
residences in the same neighborhood, where the asserted goal was to reduce overcrowding. Id. at 521.
The court concluded that there was not "a sufficient relationship between the non-owner-occupied
classification and the overcrowding problem" because owner occupants were just as likely as renters to
contribute to overcrowding. Id. Similarly, in Kirsch v. Prince George's County, 626 A.2d 372 (Md. 1993),
the Maryland Court of Appeals held invalid, under state and federal equal protection law, a zoning
ordinance that imposed special restrictions, with the stated aim of reducing noise, litter, and parking
congestion, only where the occupying renters were university students. Id. at 380 (holding that "[t]o
differentiate between permissible residential tenant classes by creating more strenuous zoning

requirements for some and less for others based solely on the occupation which the tenant pursues
away from that residence is that sort of arbitrary classification forbidden under our constitutions"). Both
of these cases involved disparate burdens on the primary use of a residence based on arbitrary
distinctions between owners and renters or between categories of renters.
¶23 Here, however, as indicated above, the S Overlay amendment places no burden on the primary
use of Wasatch and Pleasant View houses as single-family residences, regardless of whether the
occupying families are owners or renters. The amendment merely restricts who may engage in the
secondary use of renting an accessory apartment. Moreover, unlike in College Area Renters and Kirsch,
the distinction between occupying and nonoccupying owners for that purpose is, we have concluded,
reasonably related to Provo's stated objective. See Kasper, 535 N.Y.S.2d at 624 (upholding against an
equal protection challenge a zoning ordinance requiring owner occupancy as a prerequisite to renting an
accessory apartment because the requirement furthered the goals of supplying affordable housing to
renters and providing owners of limited means with rental income).
¶24 The Owners suggest that the amendment's definition of "owner occupancy," which requires an
owner to be either a human being or a family trust, Provo City Code § 14.30.030(2)(d), unlawfully
discriminates by excluding partnership or corporate forms of ownership. However, we believe such an
exclusion is a legitimate means of preventing circumvention of the owner occupancy requirement. The
Owners also suggest that the stated exception to the owner occupancy requirement for those owners
who have "a bona fide, temporary absence of three years or less for activities such as temporary job
assignments, sabbaticals, or voluntary service," id. § 14.30.030(c), amounts to discriminatory "religious
tailoring." Regardless of whether Provo had in mind the maximum three-year missionary service of
members of the Church of Jesus Christ of Latter-day Saints when formulating this exception, however,
the exception by its plain language is not limited to LDS Church missionaries. It clearly applies to anyone
who is away for vocational or voluntary service purposes, secular or religious, for three years or less. We
thus perceive no basis in this language for holding the amendment invalid.
¶25 We therefore hold the amendment does not violate the Utah Constitution's uniform operation of
laws provision.
III. RESTRAINT ON ALIENATION
¶26 The Owners also argue that the S Overlay amendment places an invalid restraint on alienation of
properties located in the S Overlay zone because the restriction on accessory apartment rental will make
it more difficult for owners of these properties to find willing purchasers. There is clearly no direct
restraint on alienation here. See Redd v. W. Sav. & Loan Co., 646 P.2d 761, 763 (Utah 1982) (explaining
that direct restraints involve restraints contained in property conveyances or contracts). However, we
have previously recognized that an indirect restraint on alienation "'arises when an attempt is made to
accomplish some purpose other than the restraint of alienability, but with the incidental result that the
instrument, if valid, would restrain practical alienability.'" Id. at 764 (quoting L. Simes & A. Smith, Law of
Future Interest § 1112 (2d ed. 1956)). Arguably, a zoning ordinance may result in such an indirect
restraint. See Gangemi v. Zoning Bd. of Appeals, 763 A.2d 1011, 1015 (Conn. 2001) (invalidating a norental condition in a zoning ordinance as against the public policy favoring free alienability of property).
As Provo points out, the ordinance at issue in Gangemi placed a total prohibition on renting and thus
stripped single-family residential property owners "of essentially one-third of their bundle of
economically productive rights constituting ownership." Id. at 1016 (recognizing in note 13 that "an
owner's economic choices boil down to occupying, renting or selling" a residence). The Connecticut
Supreme Court understandably considered this "a very significant restriction on the[] right of
ownership" and thus a significant encumbrance on alienability. Id.

¶27 Here, however, as we have already emphasized, owners in the Wasatch and Pleasant View
neighborhoods retain the right to rent their primary residence. While restricting accessory apartment
rental may impact property values, it is unclear whether this would be sufficient to consider the
restriction a restraint on alienation. We need not decide this issue at this time, however, because even
assuming the S Overlay amendment places an indirect restraint on alienation of property, we uphold the
amendment as reasonably necessary to protect Provo City's justifiable and legitimate interest in
preserving the single-family residential character of the affected neighborhoods. See Redd, 646 P.2d at
764.
IV. RIGHT TO TRAVEL
¶28 The Owners further argue that the S Overlay amendment violates the constitutional right to travel
that the United States Supreme Court recognized in Saenz v. Roe, 526 U.S. 489 (1999). The Court in
Saenz invalidated a California law creating classifications based on state citizens' duration of residency in
the state, reasoning that such restrictions interfered with the right of every state's citizens to travel to
and become a citizen of another state. Id. at 510. Based on this, the Owners claim that, because "[a]
property owner who does not live in Provo and in the home may not rent the accessory unit/s[,] . . . . the
owner may never move out of his or her home, whether it is down the block or out-of-state unless the
[]owner can find someone in the limited pool of buyers who wishes t[o] purchase the home and live in
the home and rent the accessory unit/s." We are unpersuaded that the S Overlay amendment has any
impact at all on the movements of citizens from one state to another and decline to invalidate the
amendment on this basis.
CONCLUSION
¶29 In allowing property owners in some single-family residential zones near BYU to rent accessory
apartments on condition that the owner resides in the primary dwelling, Provo has struck a balance
between providing more housing alternatives and availability in these neighborhoods and preserving
their single-family residential character. The provision at issue here places no restriction on owners'
right to rent their primary residence but merely regulates a secondary use that could otherwise not be
available at all. We hold that the owner occupancy requirement for accessory apartment rental is within
Provo's zoning power, does not violate owners' constitutional rights to the uniform operation of laws, to
equal protection, or to travel, and is not an invalid restraint on alienation. The district court's order of
partial summary judgment and dismissal is therefore affirmed.
--¶30 Associate Chief Justice Wilkins, Justice Parrish, Justice Nehring, and Judge Lubeck concur in Chief
Justice Durham's opinion.
¶31 Having disqualified himself, Justice Durrant does not participate herein; District Court Judge Bruce
Lubeck sat.
1. After BYU established an off-campus housing program in 1951, the university's enrollment rose from
5000 to 21,000 by 1966, with most of the additional students finding off-campus accommodation. As of
1999, the off-campus housing office listed 4629 approved off-campus apartments, most of which were
then occupied by students of BYU and other area colleges and universities.
2. The rules governing these single-family residential (R1) zones are laid out in Provo City Code sections
14.10.010 to .150 (2004).
3. In its earliest form, the S Overlay allowed owners to request a conditional use permit in order to use
their houses as duplexes. The permit requirement was eventually replaced with the generally applicable

accessory apartment allowance. See Provo City Code §§ 14.30.010 -.090 (2004). The Wasatch and
Pleasant View neighborhoods are the only areas in Provo where the S Overlay provisions apply. The S
Overlay applies to seventy-five percent of the Pleasant View neighborhood and approximately half of
the Wasatch neighborhood.
4. We therefore need not address the ordinance's validity under the framework laid out in Bradley, 2003
UT 16 at ¶¶ 14-15 (describing our application of the arbitrary and capricious standard to municipal land
use disputes). Provo City urges us to apply a "reasonably debatable" standard when reviewing the
constitutionality of the ordinance. We again clarify, however, as we previously clarified in Bradley, that
we apply the "reasonably debatable" standard when determining whether a municipality's legislative
decision is arbitrary and capricious. Id. at ¶ 10. When determining whether a municipal action is
otherwise illegal, we apply the standard appropriate to the particular claim of illegality. See Gardner v.
Perry City, 2000 UT App 1, ¶ 9 & n.3, 994 P.2d 811 (recognizing the distinction between arguing illegality
and arguing arbitrariness and capriciousness).
5. Utah Const. art. I, § 24 ("All laws of a general nature shall have uniform operation.").
6. We need not consider whether we should apply heightened scrutiny in our analysis because the
Owners concede, and we think it is clear, that the ordinance does not implicate a fundamental right or
create a classification that is "considered impermissible or suspect in the abstract." Gallivan, 2002 UT 89
at ¶ 41 (internal quotation omitted).
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Planning & Development

February 7, 2019
Bill Kloos
Law Office of Bill Kloos PC
375 W. 4thAve. #204
Eugene,OR97401
RE:

Zone Verification - City File ZVR18-49
1515 Orchard Alley/Map & Tax Lot #17-03-33-33-03000

Dear Mr. Kloos,
I am writing in response to your request for a Zone Verification dated December 10, 2018, regarding the
above referenced property. As described in EugeneCode (EC)9.1080, a zone verification is used by the city
to evaluate whether a proposed building or land use activity would be a permitted use or be subject to land
use application approval or special standards applicable to the category of use and the zone of the subject
property (EC9.1080).
The subject lot is zoned R-1 Low-Density Residential and is developed with a one-family dwelling. The
development proposal you describe would add another detached one-family dwelling on the lot.
As you know, this property was the subject of a 2018 Zone Verification request (City file ZVR18-27) in which
the applicant proposed an "ADU (secondary dwelling)" on the lot. The City's 2018 decision explained that
the City code prohibited ADUs on alley-accesslots. The City's decision on that request was issued during
the short period of time during which the City's code used the term "accessory dwelling unit" / "ADU." It
was just prior to the 2018 Zone Verification decision that the City had passedordinances to replace the
code's "secondary dwelling unit" terminology/definition with the State's "accessory dwelling unit"
terminology/definition. As a result of an appeal filed by you, however, those ordinances have since been
rendered ineffective by LUBANos. 2018-063 and 2018-064. In addition, you appealed to LUBAthe City's
2018 Zone Verification decision which had informed the applicant that the code prohibited ADUs on alley
accesslots. LUBAremanded that decision back to the City without analysis becausethe City had not
considered the effect, if any, that ORS197.312(5) would have on its Zone Verification decision.
In your new request for Zone Verification, under the "proposal" heading of your December 10, 2018 letter,
you provide more / different information about the proposed use. You assert that the proposed use is "an
Accessory Dwelling Unit, as defined in the EugeneCode and ORS197.312(5)." However, the use you
describe cannot be an "Accessory Dwelling Unit, as defined in the EugeneCode" because, as explained
above, the term "Accessory Dwelling Unit" is not used or defined in the EugeneCode.
The Eugene Code uses and defines the similar term, "secondary dwelling unit," but your described use does
not meet the Code's definition of a "secondary dwelling unit" as that term is defined in the EugeneCode:
Dwelling, Secondary. A dwelling unit that is located on the same lot as a primary onefamily dwelling that is clearly subordinate to the primary one-family dwelling, whether a
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family dwelling. Your proposed use does not appear to be a residential structure of that nature. Your
application materials do not specify any way in which the proposed detached residential structure would be
used in connection with"or "accessory to"another single-family dwelling. With respect to its relationship
with / to another single-family dwelling, you assert only that the new structure would be located on the
same lot as another singlefamily dwelling. This is an insufficient "connection"or "accessory" relationship
to
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Sincerely,

Alissa Hansen

Principal

Planner
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:
Attachments:

Paul Conte <paul.t.conte@gmail.com>
Thursday, May 02, 2019 11:04 AM
Tom Bruno
CYNA Neighborhood Email; Eugene Planning Commission; Eugene NLC
Re: [NLC] Perfect, real-world evidence why "supply-and-demand" doesn't support building expensive
"middle housing"
AARP Model ADU code.pdf

Tom,
Are you kidding? The DLCD "guidance" is pure YIMBY zealotry. No "accessory" relationship; no lot size
requirement; no max density; no off-street parking; no owner occupancy; no design standards; …
DLCD's "model" code is nothing more than a formula for upzoning R-1 to a Medium-density, two-dwelling
zone.
The City Council (and State) should consider an solidly substantiated proposal by the highly-qualified,
professional planner and legal team that AARP engaged to produce the attached model code.
Here is the "Optimal" (i.e., recommended) criteria for ADUs:
"A lot or parcel of land containing an ADU shall be occupied by the owner of the premises, and the
owner may live in either the ADU or the principal dwelling unit."
The model code also requires one parking space per ADU unless there is available on-street parking. (This is
similar to the standard used in S-JW.)
-- Paul
_________________
Accredited Earth Advantage
Sustainable Homes Professional

On Thu, May 2, 2019 at 9:31 AM Tom Bruno <brunoassoc@aol.com> wrote:
Here is the Oregon Guidance on ADUs. City should just adopt the guide lines and not add to the guidance! I disagree
about owner occupancy requirement and parking but the State guidance is far superior to what Eugene is trying to
force on neighbors. I like the historical requirements. Regardless, as I read the document on ADUs, it is the law!
https://www.oregon.gov/lcd/Publications/ADU_Guidance_SB1051_2018.pdf
Tom Bruno
Co‐Chair LHVC
Sent from my iPhone
On May 2, 2019, at 8:58 AM, Paul Conte <paul.t.conte@gmail.com> wrote:
John,

1

I would appreciate if you didn't pull excerpts of my messages out of context -- leave that to
Bill Barr.
What I stated was:
"Take away owner-occupancy and don't count ADUs as "dwellings" in density calculations
(an absurd proposition on the face of it), and it would be a pure-and-simple upzoning from R-1
"Low-Density Residential", single-family zone to "Medium-Density Residential", two-dwelling
zone.."
I think that's pretty clear.
If the community, through it's elected officials, wants such an upzone of Eugene's only single-family
zone, such a decision should be done honestly and transparently. The use of fake Accessory Dwelling
Units, when there is no "accessory" relationship at all, is dishonest, as well as unwise and unfair to
home owners on R-1.

You said: "might some of the dense zone dwellers want a chance to live in an R-1 neighborhood?"
And indeed they can own or rent in an R-1 neighborhood. What they are not entitled to is to upzone
neighborhoods to suit their desires. And, that's exactly what the real agenda is of the YIMBYs because
their campaigns pay no real attention to the facts regarding "housing affordability."
You stated an incorrect minimum lot size that is generally required for ADUs in R-1, which is "at least
6,100 square feet." (You stated the minimum that is required only "in the R-1 zone within the cityrecognized boundaries of Amazon Neighbors, Fairmount Neighbors and South University Neighborhood
Association."
I don't think it's helpful to the discussion to throw out red-herrings, like: "Many things I have read say
there was a racial element to the size restrictions originally"; unless your intent is to tarnish supporters of
R-1 ADU criteria with racial motivations.
-- Paul

_________________

Accredited Earth Advantage
Sustainable Homes Professional

On Thu, May 2, 2019 at 7:50 AM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi Paul,
I appreciate the time you spend on the issues, and the knowledge and experience you bring to the
discussion. I apologize for being an occasional participant who has missed some of the discussion‐
there is a lot out there. I am still confused. I don't see how permission to add a single 800 sq ft ADU
(already on the books) allows for " pure‐and‐simple upzoning from R‐1 "Low‐Density Residential",
single‐family zone to "Medium‐Density Residential", two‐dwelling zone." One dwelling will be small‐
more affordable?
I too like the idea of density on transit corridors (wasn't the now‐gone Willamette special zone a
density corridor in a way?), but might some of the dense zone dwellers want a chance to live in an R‐1
neighborhood? Is there room for all of "them" in the corridors? The current restrictions still seem
designed (by accident or on purpose) to keep economic classes separate. Many things I have read say
there was a racial element to the size restrictions originally.
In reading the draft plan, I see that there are still size restrictions on the ADU's ‐ 800 sq ft max, and
restriction on minimum lot size 7,500 sq ft. 12,500 sq ft for flag lots (why the difference?). If the
second home (ADU) is limited to 800 sq ft, isn't it likely the rent, or purchase price will be less than the
2000 sq ft PDU (Primary Dwelling Unit)?
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I don't see how owner occupancy of the ADU or PDU will increase or decrease the rent (maybe
decrease it if there is no requirement for owner occupancy and the neighborhood "goes rental").
Here is the Oregon City ADU plan which allows one attached, and one detached ADU per lot.
https://www.orcity.org/sites/default/files/fileattachments/planning/page/11252/adus_in_oregon_cit
y_2018‐04‐25.pdf
Thanks,
John Fischer
On Thu, May 2, 2019 at 6:52 AM Paul Conte <paul.t.conte@gmail.com> wrote:
John,
You misunderstand the way a simple "supply and demand" effect works. Take gasoline as
one of the best examples. If gas prices drop at stations where wealthy households buy gas,
gas prices at stations where low-income households buy gas will track closely because
gasoline is a single market in Eugene. It doesn't matter what the reason is -- more supply or
less demand.
If housing worked the same way -- which is what the YIMBY "trickle-down" argument claims
-- the Seattle housing market would show prices moving relatively the same way and
magnitude across the entire market.
You don't need to look hard for examples of where more dwellings were built and prices
increased -- there is recent research, which I've already provided Council, that upzoning
lower-cost neighborhoods to allow denser, so-called "middle housing" has caused rents in
the affected areas to increase because what got built were expensive condos and
apartments.
Also, to clarify, allowing a genuine Accessory Dwelling, i.e., a small second dwelling on a
"single-family" lot on which the owner resides in one of the two dwellings, is a "specialty"
product that is affected by both production costs and a limited ROI (only one of two units
can be rented). This was not what I was addressing. The problem arises when the upzoning
would allow redevelopment as higher-density duplexes, triplexes, quadplexes and
rowhouses, as well as two detached dwellings without owner occupancy or limits on
bedrooms or occupancy (i.e., a "fake" ADU use).
As long as max density and owner‐occupancy are retained for residential development in single‐
family neighborhoods, I think allowing ADUs is highly compatible because they indeed are a limited,
"accessory" use to an owner‐resident in the neighborhood. Take away owner‐occupancy and don't
count ADUs as "dwellings" in density calculations (an absurd proposition on the face of it), and it
would be a pure‐and‐simple upzoning from R‐1 "Low‐Density Residential", single‐family zone to
"Medium‐Density Residential", two‐dwelling zone.
HTH
‐‐ Paul
_________________

Accredited Earth Advantage
Sustainable Homes Professional

On Wed, May 1, 2019 at 8:13 PM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi All.
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While a cause and effect relationship might be drawn from the Seattle real estate market, I
thought the premise that some are proposing here is that building more houses of any size will
lower prices for all homes. The Seattle times article made no reference to increased supply of any
homes‐ just variation in the price points.
It could be argued that the Seattle example supports the idea of building more homes in a
constrained geographic area. Seattle constrained by water; Eugene by UGB.
I will look for an example where more homes were added, and prices of any or all sectors rose, but
this comparison has me confused about how it applies to the zoning changes being proposed
here. I don't understand how Seattle high end homes fell in price, but if we build more ADU's that
" their actions are, in fact, actually going to improve housing prices only at the
upper price ranges. " Isn't that the opposite of what Seattle is experiencing?
John Fischer
On Tue, Apr 30, 2019 at 8:09 AM Paul Conte <paul.t.conte@gmail.com> wrote:
Mayor and Councilors,
The YIMBYs and their developer allies who are pushing so hard for getting rid of singlefamily neighborhoods and permitting blanket development of so-called "missing middle
housing" claim that building more housing in any price range will lower all housing costs.
Their bogus theory is called "trickle down" and relies entirely on unsupported claims that
building expensive housing will relieve pressure on housing at all price levels, all the way
down to housing affordable to lower-income households, where data shows the housing
crisis is deepest and broadest.
There's already credible research that debunks this claim. Now there is recent, concrete
evidence from a Northwest city, Seattle, that amply demonstrates that "trickle down" is
a fantasy foisted by zealous YIMBYs and profit-seeking developers. Read the following
report:
https://www.seattletimes.com/business/real-estate/metro-seattle-home-prices-ease-inexpensive-areas-surge-in-lower-cost-cities
The data breaks down housing price movement in high, medium and low ranges of price.
While prices in the high bracket are essentially flat, prices in the low bracket have
soared over the same period. It's certainly reasonable to attribute the flat prices in the
high range to "supply-and-demand," i.e., too few buyers in a market with at least
adequate supply.
But by the "trickle down" theory, that should have meant at least a significant
moderation in prices in the low range, too. But the opposite was the case.
Most of us care about helping working families with limited incomes find adequate
housing they can afford. But let's not be stupid in our actions. There is one simple way
that the law of "supply and demand" must be applied -- if you want to lower the cost of
housing in the lower price range -- build more housing in that price range.
The Mayor and Planning staff that are doing everything they can to destroy single-family
neighborhoods justify their actions as improving "housing affordability" at all price
ranges. But their actions are, in fact, actually going to improve housing prices only at the
upper price ranges. The "YIMBY" trickle-down claim is essentially a fraud.
The Council majority needs to find it's spine and stop the wasteful and misdirected
approach that the Planning staff is taking. The Council should direct the City Manager to
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focus on housing affordability for the hundreds (or thousands) of Eugene households that
really need relief, i.e., lower-income households. Further, the Council should be
directing that housing programs prioritize transit-oriented development, specifically
along the West Eugene EmX route on W. 6th and 7th Aves.
Paul Conte
_________________

Accredited Earth Advantage
Sustainable Homes Professional
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Visit this group at https://groups.google.com/group/eugene‐nlc.
For more options, visit https://groups.google.com/d/optout.
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Tom Bruno <brunoassoc@aol.com>
Thursday, May 02, 2019 9:31 AM
Paul Conte
CYNA Neighborhood Email; Eugene Planning Commission; Eugene NLC
Re: [NLC] Perfect, real-world evidence why "supply-and-demand" doesn't support building expensive
"middle housing"

Here is the Oregon Guidance on ADUs. City should just adopt the guide lines and not add to the guidance! I disagree
about owner occupancy requirement and parking but the State guidance is far superior to what Eugene is trying to force
on neighbors. I like the historical requirements. Regardless, as I read the document on ADUs, it is the law!
https://www.oregon.gov/lcd/Publications/ADU_Guidance_SB1051_2018.pdf
Tom Bruno
Co‐Chair LHVC
Sent from my iPhone
On May 2, 2019, at 8:58 AM, Paul Conte <paul.t.conte@gmail.com> wrote:
John,
I would appreciate if you didn't pull excerpts of my messages out of context -- leave that to
Bill Barr.
What I stated was:
"Take away owner-occupancy and don't count ADUs as "dwellings" in density calculations
(an absurd proposition on the face of it), and it would be a pure-and-simple upzoning from R-1
"Low-Density Residential", single-family zone to "Medium-Density Residential", two-dwelling
zone.."
I think that's pretty clear.

If the community, through it's elected officials, wants such an upzone of Eugene's only single-family
zone, such a decision should be done honestly and transparently. The use of fake Accessory Dwelling
Units, when there is no "accessory" relationship at all, is dishonest, as well as unwise and unfair to
home owners on R-1.

You said: "might some of the dense zone dwellers want a chance to live in an R-1 neighborhood?"
And indeed they can own or rent in an R-1 neighborhood. What they are not entitled to is to upzone
neighborhoods to suit their desires. And, that's exactly what the real agenda is of the YIMBYs because
their campaigns pay no real attention to the facts regarding "housing affordability."

You stated an incorrect minimum lot size that is generally required for ADUs in R-1, which is "at least
6,100 square feet." (You stated the minimum that is required only "in the R-1 zone within the city1

recognized boundaries of Amazon Neighbors, Fairmount Neighbors and South University Neighborhood
Association."

I don't think it's helpful to the discussion to throw out red-herrings, like: "Many things I have read say there
was a racial element to the size restrictions originally"; unless your intent is to tarnish supporters of R-1
ADU criteria with racial motivations.

-- Paul

_________________

Accredited Earth Advantage
Sustainable Homes Professional

On Thu, May 2, 2019 at 7:50 AM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi Paul,
I appreciate the time you spend on the issues, and the knowledge and experience you bring to the
discussion. I apologize for being an occasional participant who has missed some of the discussion‐
there is a lot out there. I am still confused. I don't see how permission to add a single 800 sq ft ADU
(already on the books) allows for " pure‐and‐simple upzoning from R‐1 "Low‐Density Residential",
single‐family zone to "Medium‐Density Residential", two‐dwelling zone." One dwelling will be small‐
more affordable?
I too like the idea of density on transit corridors (wasn't the now‐gone Willamette special zone a
density corridor in a way?), but might some of the dense zone dwellers want a chance to live in an R‐1
neighborhood? Is there room for all of "them" in the corridors? The current restrictions still seem
designed (by accident or on purpose) to keep economic classes separate. Many things I have read say
there was a racial element to the size restrictions originally.
In reading the draft plan, I see that there are still size restrictions on the ADU's ‐ 800 sq ft max, and
restriction on minimum lot size 7,500 sq ft. 12,500 sq ft for flag lots (why the difference?). If the
second home (ADU) is limited to 800 sq ft, isn't it likely the rent, or purchase price will be less than the
2000 sq ft PDU (Primary Dwelling Unit)?
I don't see how owner occupancy of the ADU or PDU will increase or decrease the rent (maybe
decrease it if there is no requirement for owner occupancy and the neighborhood "goes rental").
Here is the Oregon City ADU plan which allows one attached, and one detached ADU per lot.
https://www.orcity.org/sites/default/files/fileattachments/planning/page/11252/adus_in_oregon_city
_2018‐04‐25.pdf
Thanks,
John Fischer
On Thu, May 2, 2019 at 6:52 AM Paul Conte <paul.t.conte@gmail.com> wrote:
John,
You misunderstand the way a simple "supply and demand" effect works. Take gasoline as
one of the best examples. If gas prices drop at stations where wealthy households buy gas,
gas prices at stations where low-income households buy gas will track closely because
gasoline is a single market in Eugene. It doesn't matter what the reason is -- more supply or
less demand.
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If housing worked the same way -- which is what the YIMBY "trickle-down" argument claims - the Seattle housing market would show prices moving relatively the same way and
magnitude across the entire market.
You don't need to look hard for examples of where more dwellings were built and prices
increased -- there is recent research, which I've already provided Council, that upzoning
lower-cost neighborhoods to allow denser, so-called "middle housing" has caused rents in
the affected areas to increase because what got built were expensive condos and
apartments.
Also, to clarify, allowing a genuine Accessory Dwelling, i.e., a small second dwelling on a
"single-family" lot on which the owner resides in one of the two dwellings, is a "specialty"
product that is affected by both production costs and a limited ROI (only one of two units
can be rented). This was not what I was addressing. The problem arises when the upzoning
would allow redevelopment as higher-density duplexes, triplexes, quadplexes and
rowhouses, as well as two detached dwellings without owner occupancy or limits on
bedrooms or occupancy (i.e., a "fake" ADU use).
As long as max density and owner‐occupancy are retained for residential development in single‐family
neighborhoods, I think allowing ADUs is highly compatible because they indeed are a limited,
"accessory" use to an owner‐resident in the neighborhood. Take away owner‐occupancy and don't
count ADUs as "dwellings" in density calculations (an absurd proposition on the face of it), and it
would be a pure‐and‐simple upzoning from R‐1 "Low‐Density Residential", single‐family zone to
"Medium‐Density Residential", two‐dwelling zone.
HTH
‐‐ Paul
_________________
Accredited Earth Advantage
Sustainable Homes Professional

On Wed, May 1, 2019 at 8:13 PM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi All.
While a cause and effect relationship might be drawn from the Seattle real estate market, I thought
the premise that some are proposing here is that building more houses of any size will lower prices
for all homes. The Seattle times article made no reference to increased supply of any homes‐ just
variation in the price points.
It could be argued that the Seattle example supports the idea of building more homes in a
constrained geographic area. Seattle constrained by water; Eugene by UGB.
I will look for an example where more homes were added, and prices of any or all sectors rose, but
this comparison has me confused about how it applies to the zoning changes being proposed here. I
don't understand how Seattle high end homes fell in price, but if we build more ADU's that " their
actions are, in fact, actually going to improve housing prices only at the upper price
ranges. " Isn't that the opposite of what Seattle is experiencing?
John Fischer
On Tue, Apr 30, 2019 at 8:09 AM Paul Conte <paul.t.conte@gmail.com> wrote:
Mayor and Councilors,
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The YIMBYs and their developer allies who are pushing so hard for getting rid of singlefamily neighborhoods and permitting blanket development of so-called "missing middle
housing" claim that building more housing in any price range will lower all housing costs.
Their bogus theory is called "trickle down" and relies entirely on unsupported claims that
building expensive housing will relieve pressure on housing at all price levels, all the way
down to housing affordable to lower-income households, where data shows the housing
crisis is deepest and broadest.
There's already credible research that debunks this claim. Now there is recent, concrete
evidence from a Northwest city, Seattle, that amply demonstrates that "trickle down" is a
fantasy foisted by zealous YIMBYs and profit-seeking developers. Read the following
report:
https://www.seattletimes.com/business/real-estate/metro-seattle-home-prices-ease-inexpensive-areas-surge-in-lower-cost-cities
The data breaks down housing price movement in high, medium and low ranges of price.
While prices in the high bracket are essentially flat, prices in the low bracket have soared
over the same period. It's certainly reasonable to attribute the flat prices in the high
range to "supply-and-demand," i.e., too few buyers in a market with at least adequate
supply.
But by the "trickle down" theory, that should have meant at least a significant moderation
in prices in the low range, too. But the opposite was the case.
Most of us care about helping working families with limited incomes find adequate housing
they can afford. But let's not be stupid in our actions. There is one simple way that the
law of "supply and demand" must be applied -- if you want to lower the cost of housing in
the lower price range -- build more housing in that price range.
The Mayor and Planning staff that are doing everything they can to destroy single-family
neighborhoods justify their actions as improving "housing affordability" at all price ranges.
But their actions are, in fact, actually going to improve housing prices only at the upper
price ranges. The "YIMBY" trickle-down claim is essentially a fraud.
The Council majority needs to find it's spine and stop the wasteful and misdirected
approach that the Planning staff is taking. The Council should direct the City Manager to
focus on housing affordability for the hundreds (or thousands) of Eugene households that
really need relief, i.e., lower-income households. Further, the Council should be directing
that housing programs prioritize transit-oriented development, specifically along the
West Eugene EmX route on W. 6th and 7th Aves.
Paul Conte
_________________
Accredited Earth Advantage
Sustainable Homes Professional
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NLC Facebook Page: https://www.facebook.com/NeighborhoodLeadersCouncil
Web Site: http://eugeneneighborhoods.wordpress.com
‐‐‐
You received this message because you are subscribed to the Google Groups "Eugene
Neighborhood Leaders Council (NLC) List" group.
To unsubscribe from this group and stop receiving emails from it, send an email to eugene‐
nlc+unsubscribe@googlegroups.com.
To post to this group, send email to eugene‐nlc@googlegroups.com.
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Paul Conte <paul.t.conte@gmail.com>
Thursday, May 02, 2019 8:58 AM
CYNA Neighborhood Email
Eugene Planning Commission; Eugene NLC
Re: [NLC] Perfect, real-world evidence why "supply-and-demand" doesn't support building expensive
"middle housing"

John,
I would appreciate if you didn't pull excerpts of my messages out of context -- leave that to Bill Barr.
What I stated was:
"Take away owner-occupancy and don't count ADUs as "dwellings" in density calculations (an absurd
proposition on the face of it), and it would be a pure-and-simple upzoning from R-1 "Low-Density Residential",
single-family zone to "Medium-Density Residential", two-dwelling zone.."
I think that's pretty clear.
If the community, through it's elected officials, wants such an upzone of Eugene's only single-family zone, such a
decision should be done honestly and transparently. The use of fake Accessory Dwelling Units, when there is no
"accessory" relationship at all, is dishonest, as well as unwise and unfair to home owners on R-1.

You said: "might some of the dense zone dwellers want a chance to live in an R-1 neighborhood?"
And indeed they can own or rent in an R-1 neighborhood. What they are not entitled to is to upzone neighborhoods to suit
their desires. And, that's exactly what the real agenda is of the YIMBYs because their campaigns pay no real attention to
the facts regarding "housing affordability."
You stated an incorrect minimum lot size that is generally required for ADUs in R-1, which is "at least 6,100 square feet."
(You stated the minimum that is required only "in the R-1 zone within the city-recognized boundaries of Amazon
Neighbors, Fairmount Neighbors and South University Neighborhood Association."
I don't think it's helpful to the discussion to throw out red-herrings, like: "Many things I have read say there was a racial
element to the size restrictions originally"; unless your intent is to tarnish supporters of R-1 ADU criteria with racial
motivations.
-- Paul

_________________

Accredited Earth Advantage
Sustainable Homes Professional

On Thu, May 2, 2019 at 7:50 AM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi Paul,
I appreciate the time you spend on the issues, and the knowledge and experience you bring to the discussion. I
apologize for being an occasional participant who has missed some of the discussion‐ there is a lot out there. I am still
confused. I don't see how permission to add a single 800 sq ft ADU (already on the books) allows for " pure‐and‐
simple upzoning from R‐1 "Low‐Density Residential", single‐family zone to "Medium‐Density Residential", two‐
dwelling zone." One dwelling will be small‐ more affordable?
1

I too like the idea of density on transit corridors (wasn't the now‐gone Willamette special zone a density corridor in a
way?), but might some of the dense zone dwellers want a chance to live in an R‐1 neighborhood? Is there room for all
of "them" in the corridors? The current restrictions still seem designed (by accident or on purpose) to keep economic
classes separate. Many things I have read say there was a racial element to the size restrictions originally.
In reading the draft plan, I see that there are still size restrictions on the ADU's ‐ 800 sq ft max, and restriction on
minimum lot size 7,500 sq ft. 12,500 sq ft for flag lots (why the difference?). If the second home (ADU) is limited to
800 sq ft, isn't it likely the rent, or purchase price will be less than the 2000 sq ft PDU (Primary Dwelling Unit)?
I don't see how owner occupancy of the ADU or PDU will increase or decrease the rent (maybe decrease it if there is
no requirement for owner occupancy and the neighborhood "goes rental").
Here is the Oregon City ADU plan which allows one attached, and one detached ADU per lot.
https://www.orcity.org/sites/default/files/fileattachments/planning/page/11252/adus_in_oregon_city_2018‐04‐25.pdf
Thanks,
John Fischer
On Thu, May 2, 2019 at 6:52 AM Paul Conte <paul.t.conte@gmail.com> wrote:
John,
You misunderstand the way a simple "supply and demand" effect works. Take gasoline as one of the best
examples. If gas prices drop at stations where wealthy households buy gas, gas prices at stations where
low-income households buy gas will track closely because gasoline is a single market in Eugene. It doesn't
matter what the reason is -- more supply or less demand.
If housing worked the same way -- which is what the YIMBY "trickle-down" argument claims -- the Seattle
housing market would show prices moving relatively the same way and magnitude across the entire
market.
You don't need to look hard for examples of where more dwellings were built and prices increased -- there
is recent research, which I've already provided Council, that upzoning lower-cost neighborhoods to allow
denser, so-called "middle housing" has caused rents in the affected areas to increase because what got
built were expensive condos and apartments.
Also, to clarify, allowing a genuine Accessory Dwelling, i.e., a small second dwelling on a "single-family"
lot on which the owner resides in one of the two dwellings, is a "specialty" product that is affected by both
production costs and a limited ROI (only one of two units can be rented). This was not what I was
addressing. The problem arises when the upzoning would allow redevelopment as higher-density duplexes,
triplexes, quadplexes and rowhouses, as well as two detached dwellings without owner occupancy or
limits on bedrooms or occupancy (i.e., a "fake" ADU use).
As long as max density and owner‐occupancy are retained for residential development in single‐family neighborhoods,
I think allowing ADUs is highly compatible because they indeed are a limited, "accessory" use to an owner‐resident in
the neighborhood. Take away owner‐occupancy and don't count ADUs as "dwellings" in density calculations (an
absurd proposition on the face of it), and it would be a pure‐and‐simple upzoning from R‐1 "Low‐Density Residential",
single‐family zone to "Medium‐Density Residential", two‐dwelling zone.
HTH
‐‐ Paul
_________________
Accredited Earth Advantage
Sustainable Homes Professional
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On Wed, May 1, 2019 at 8:13 PM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi All.
While a cause and effect relationship might be drawn from the Seattle real estate market, I thought the premise
that some are proposing here is that building more houses of any size will lower prices for all homes. The Seattle
times article made no reference to increased supply of any homes‐ just variation in the price points.
It could be argued that the Seattle example supports the idea of building more homes in a constrained geographic
area. Seattle constrained by water; Eugene by UGB.
I will look for an example where more homes were added, and prices of any or all sectors rose, but this comparison
has me confused about how it applies to the zoning changes being proposed here. I don't understand how Seattle
high end homes fell in price, but if we build more ADU's that " their actions are, in fact, actually going to
improve housing prices only at the upper price ranges. " Isn't that the opposite of what Seattle is
experiencing?
John Fischer
On Tue, Apr 30, 2019 at 8:09 AM Paul Conte <paul.t.conte@gmail.com> wrote:
Mayor and Councilors,
The YIMBYs and their developer allies who are pushing so hard for getting rid of single-family
neighborhoods and permitting blanket development of so-called "missing middle housing" claim that
building more housing in any price range will lower all housing costs. Their bogus theory is called "trickle
down" and relies entirely on unsupported claims that building expensive housing will relieve pressure on
housing at all price levels, all the way down to housing affordable to lower-income households, where
data shows the housing crisis is deepest and broadest.
There's already credible research that debunks this claim. Now there is recent, concrete evidence from
a Northwest city, Seattle, that amply demonstrates that "trickle down" is a fantasy foisted by zealous
YIMBYs and profit-seeking developers. Read the following report:
https://www.seattletimes.com/business/real-estate/metro-seattle-home-prices-ease-in-expensiveareas-surge-in-lower-cost-cities
The data breaks down housing price movement in high, medium and low ranges of price. While prices in
the high bracket are essentially flat, prices in the low bracket have soared over the same period. It's
certainly reasonable to attribute the flat prices in the high range to "supply-and-demand," i.e., too few
buyers in a market with at least adequate supply.
But by the "trickle down" theory, that should have meant at least a significant moderation in prices in
the low range, too. But the opposite was the case.
Most of us care about helping working families with limited incomes find adequate housing they can
afford. But let's not be stupid in our actions. There is one simple way that the law of "supply and
demand" must be applied -- if you want to lower the cost of housing in the lower price range -- build
more housing in that price range.
The Mayor and Planning staff that are doing everything they can to destroy single-family neighborhoods
justify their actions as improving "housing affordability" at all price ranges. But their actions are, in fact,
actually going to improve housing prices only at the upper price ranges. The "YIMBY" trickle-down claim
is essentially a fraud.
The Council majority needs to find it's spine and stop the wasteful and misdirected approach that the
Planning staff is taking. The Council should direct the City Manager to focus on housing affordability for
the hundreds (or thousands) of Eugene households that really need relief, i.e., lower-income
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households. Further, the Council should be directing that housing programs prioritize transit-oriented
development, specifically along the West Eugene EmX route on W. 6th and 7th Aves.
Paul Conte
_________________
Accredited Earth Advantage
Sustainable Homes Professional
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

CYNA Neighborhood Email <cynagroup@gmail.com>
Thursday, May 02, 2019 7:50 AM
Paul Conte
Eugene Planning Commission; Eugene NLC
Re: [NLC] Perfect, real-world evidence why "supply-and-demand" doesn't support building expensive
"middle housing"

Hi Paul,
I appreciate the time you spend on the issues, and the knowledge and experience you bring to the discussion. I
apologize for being an occasional participant who has missed some of the discussion‐ there is a lot out there. I am still
confused. I don't see how permission to add a single 800 sq ft ADU (already on the books) allows for " pure‐and‐
simple upzoning from R‐1 "Low‐Density Residential", single‐family zone to "Medium‐Density Residential", two‐
dwelling zone." One dwelling will be small‐ more affordable?
I too like the idea of density on transit corridors (wasn't the now‐gone Willamette special zone a density corridor in a
way?), but might some of the dense zone dwellers want a chance to live in an R‐1 neighborhood? Is there room for all of
"them" in the corridors? The current restrictions still seem designed (by accident or on purpose) to keep economic
classes separate. Many things I have read say there was a racial element to the size restrictions originally.
In reading the draft plan, I see that there are still size restrictions on the ADU's ‐ 800 sq ft max, and restriction on
minimum lot size 7,500 sq ft. 12,500 sq ft for flag lots (why the difference?). If the second home (ADU) is limited to 800
sq ft, isn't it likely the rent, or purchase price will be less than the 2000 sq ft PDU (Primary Dwelling Unit)?
I don't see how owner occupancy of the ADU or PDU will increase or decrease the rent (maybe decrease it if there is no
requirement for owner occupancy and the neighborhood "goes rental").
Here is the Oregon City ADU plan which allows one attached, and one detached ADU per lot.
https://www.orcity.org/sites/default/files/fileattachments/planning/page/11252/adus_in_oregon_city_2018‐04‐25.pdf
Thanks,
John Fischer
On Thu, May 2, 2019 at 6:52 AM Paul Conte <paul.t.conte@gmail.com> wrote:
John,
You misunderstand the way a simple "supply and demand" effect works. Take gasoline as one of the best
examples. If gas prices drop at stations where wealthy households buy gas, gas prices at stations where
low-income households buy gas will track closely because gasoline is a single market in Eugene. It doesn't
matter what the reason is -- more supply or less demand.
If housing worked the same way -- which is what the YIMBY "trickle-down" argument claims -- the Seattle
housing market would show prices moving relatively the same way and magnitude across the entire
market.
You don't need to look hard for examples of where more dwellings were built and prices increased -- there
is recent research, which I've already provided Council, that upzoning lower-cost neighborhoods to allow
denser, so-called "middle housing" has caused rents in the affected areas to increase because what got built
were expensive condos and apartments.
Also, to clarify, allowing a genuine Accessory Dwelling, i.e., a small second dwelling on a "single-family" lot
on which the owner resides in one of the two dwellings, is a "specialty" product that is affected by both
1

production costs and a limited ROI (only one of two units can be rented). This was not what I was
addressing. The problem arises when the upzoning would allow redevelopment as higher-density duplexes,
triplexes, quadplexes and rowhouses, as well as two detached dwellings without owner occupancy or limits
on bedrooms or occupancy (i.e., a "fake" ADU use).
As long as max density and owner‐occupancy are retained for residential development in single‐family neighborhoods, I
think allowing ADUs is highly compatible because they indeed are a limited, "accessory" use to an owner‐resident in the
neighborhood. Take away owner‐occupancy and don't count ADUs as "dwellings" in density calculations (an absurd
proposition on the face of it), and it would be a pure‐and‐simple upzoning from R‐1 "Low‐Density Residential", single‐
family zone to "Medium‐Density Residential", two‐dwelling zone.
HTH
‐‐ Paul
_________________
Accredited Earth Advantage
Sustainable Homes Professional

On Wed, May 1, 2019 at 8:13 PM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi All.
While a cause and effect relationship might be drawn from the Seattle real estate market, I thought the premise that
some are proposing here is that building more houses of any size will lower prices for all homes. The Seattle times
article made no reference to increased supply of any homes‐ just variation in the price points.
It could be argued that the Seattle example supports the idea of building more homes in a constrained geographic
area. Seattle constrained by water; Eugene by UGB.
I will look for an example where more homes were added, and prices of any or all sectors rose, but this comparison
has me confused about how it applies to the zoning changes being proposed here. I don't understand how Seattle
high end homes fell in price, but if we build more ADU's that " their actions are, in fact, actually going to
improve housing prices only at the upper price ranges. " Isn't that the opposite of what Seattle is
experiencing?
John Fischer
On Tue, Apr 30, 2019 at 8:09 AM Paul Conte <paul.t.conte@gmail.com> wrote:
Mayor and Councilors,
The YIMBYs and their developer allies who are pushing so hard for getting rid of single-family
neighborhoods and permitting blanket development of so-called "missing middle housing" claim that
building more housing in any price range will lower all housing costs. Their bogus theory is called "trickle
down" and relies entirely on unsupported claims that building expensive housing will relieve pressure on
housing at all price levels, all the way down to housing affordable to lower-income households, where
data shows the housing crisis is deepest and broadest.
There's already credible research that debunks this claim. Now there is recent, concrete evidence from a
Northwest city, Seattle, that amply demonstrates that "trickle down" is a fantasy foisted by zealous
YIMBYs and profit-seeking developers. Read the following report:
https://www.seattletimes.com/business/real-estate/metro-seattle-home-prices-ease-in-expensiveareas-surge-in-lower-cost-cities
The data breaks down housing price movement in high, medium and low ranges of price. While prices in
the high bracket are essentially flat, prices in the low bracket have soared over the same period. It's
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certainly reasonable to attribute the flat prices in the high range to "supply-and-demand," i.e., too few
buyers in a market with at least adequate supply.
But by the "trickle down" theory, that should have meant at least a significant moderation in prices in the
low range, too. But the opposite was the case.
Most of us care about helping working families with limited incomes find adequate housing they can
afford. But let's not be stupid in our actions. There is one simple way that the law of "supply and demand"
must be applied -- if you want to lower the cost of housing in the lower price range -- build more housing
in that price range.
The Mayor and Planning staff that are doing everything they can to destroy single-family neighborhoods
justify their actions as improving "housing affordability" at all price ranges. But their actions are, in fact,
actually going to improve housing prices only at the upper price ranges. The "YIMBY" trickle-down claim is
essentially a fraud.
The Council majority needs to find it's spine and stop the wasteful and misdirected approach that the
Planning staff is taking. The Council should direct the City Manager to focus on housing affordability for
the hundreds (or thousands) of Eugene households that really need relief, i.e., lower-income households.
Further, the Council should be directing that housing programs prioritize transit-oriented development,
specifically along the West Eugene EmX route on W. 6th and 7th Aves.
Paul Conte
_________________

Accredited Earth Advantage
Sustainable Homes Professional
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Web Site: http://eugeneneighborhoods.wordpress.com
‐‐‐
You received this message because you are subscribed to the Google Groups "Eugene Neighborhood Leaders Council
(NLC) List" group.
To unsubscribe from this group and stop receiving emails from it, send an email to eugene‐
nlc+unsubscribe@googlegroups.com.
To post to this group, send email to eugene‐nlc@googlegroups.com.
Visit this group at https://groups.google.com/group/eugene‐nlc.
For more options, visit https://groups.google.com/d/optout.
‐‐
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‐‐‐
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(NLC) List" group.
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nlc+unsubscribe@googlegroups.com.
To post to this group, send email to eugene‐nlc@googlegroups.com.
Visit this group at https://groups.google.com/group/eugene‐nlc.
For more options, visit https://groups.google.com/d/optout.
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Paul Conte <paul.t.conte@gmail.com>
Thursday, May 02, 2019 6:52 AM
CYNA Neighborhood Email
*Eugene Mayor, City Council, and City Manager; Eugene Planning Commission; Eugene NLC
Re: [NLC] Perfect, real-world evidence why "supply-and-demand" doesn't support building expensive
"middle housing"

John,
You misunderstand the way a simple "supply and demand" effect works. Take gasoline as one of the best
examples. If gas prices drop at stations where wealthy households buy gas, gas prices at stations where lowincome households buy gas will track closely because gasoline is a single market in Eugene. It doesn't matter
what the reason is -- more supply or less demand.
If housing worked the same way -- which is what the YIMBY "trickle-down" argument claims -- the Seattle
housing market would show prices moving relatively the same way and magnitude across the entire market.
You don't need to look hard for examples of where more dwellings were built and prices increased -- there is
recent research, which I've already provided Council, that upzoning lower-cost neighborhoods to allow
denser, so-called "middle housing" has caused rents in the affected areas to increase because what got built
were expensive condos and apartments.
Also, to clarify, allowing a genuine Accessory Dwelling, i.e., a small second dwelling on a "single-family" lot
on which the owner resides in one of the two dwellings, is a "specialty" product that is affected by both
production costs and a limited ROI (only one of two units can be rented). This was not what I was
addressing. The problem arises when the upzoning would allow redevelopment as higher-density duplexes,
triplexes, quadplexes and rowhouses, as well as two detached dwellings without owner occupancy or limits
on bedrooms or occupancy (i.e., a "fake" ADU use).
As long as max density and owner‐occupancy are retained for residential development in single‐family neighborhoods, I
think allowing ADUs is highly compatible because they indeed are a limited, "accessory" use to an owner‐resident in the
neighborhood. Take away owner‐occupancy and don't count ADUs as "dwellings" in density calculations (an absurd
proposition on the face of it), and it would be a pure‐and‐simple upzoning from R‐1 "Low‐Density Residential", single‐
family zone to "Medium‐Density Residential", two‐dwelling zone.
HTH
‐‐ Paul
_________________

Accredited Earth Advantage
Sustainable Homes Professional

On Wed, May 1, 2019 at 8:13 PM CYNA Neighborhood Email <cynagroup@gmail.com> wrote:
Hi All.
While a cause and effect relationship might be drawn from the Seattle real estate market, I thought the premise that
some are proposing here is that building more houses of any size will lower prices for all homes. The Seattle times
article made no reference to increased supply of any homes‐ just variation in the price points.
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It could be argued that the Seattle example supports the idea of building more homes in a constrained geographic
area. Seattle constrained by water; Eugene by UGB.
I will look for an example where more homes were added, and prices of any or all sectors rose, but this comparison
has me confused about how it applies to the zoning changes being proposed here. I don't understand how Seattle high
end homes fell in price, but if we build more ADU's that " their actions are, in fact, actually going to improve
housing prices only at the upper price ranges. " Isn't that the opposite of what Seattle is experiencing?
John Fischer
On Tue, Apr 30, 2019 at 8:09 AM Paul Conte <paul.t.conte@gmail.com> wrote:
Mayor and Councilors,
The YIMBYs and their developer allies who are pushing so hard for getting rid of single-family
neighborhoods and permitting blanket development of so-called "missing middle housing" claim that
building more housing in any price range will lower all housing costs. Their bogus theory is called "trickle
down" and relies entirely on unsupported claims that building expensive housing will relieve pressure on
housing at all price levels, all the way down to housing affordable to lower-income households, where
data shows the housing crisis is deepest and broadest.
There's already credible research that debunks this claim. Now there is recent, concrete evidence from a
Northwest city, Seattle, that amply demonstrates that "trickle down" is a fantasy foisted by zealous YIMBYs
and profit-seeking developers. Read the following report:
https://www.seattletimes.com/business/real-estate/metro-seattle-home-prices-ease-in-expensive-areassurge-in-lower-cost-cities
The data breaks down housing price movement in high, medium and low ranges of price. While prices in
the high bracket are essentially flat, prices in the low bracket have soared over the same period. It's
certainly reasonable to attribute the flat prices in the high range to "supply-and-demand," i.e., too few
buyers in a market with at least adequate supply.
But by the "trickle down" theory, that should have meant at least a significant moderation in prices in the
low range, too. But the opposite was the case.
Most of us care about helping working families with limited incomes find adequate housing they can
afford. But let's not be stupid in our actions. There is one simple way that the law of "supply and demand"
must be applied -- if you want to lower the cost of housing in the lower price range -- build more housing
in that price range.
The Mayor and Planning staff that are doing everything they can to destroy single-family neighborhoods
justify their actions as improving "housing affordability" at all price ranges. But their actions are, in fact,
actually going to improve housing prices only at the upper price ranges. The "YIMBY" trickle-down claim is
essentially a fraud.
The Council majority needs to find it's spine and stop the wasteful and misdirected approach that the
Planning staff is taking. The Council should direct the City Manager to focus on housing affordability for
the hundreds (or thousands) of Eugene households that really need relief, i.e., lower-income households.
Further, the Council should be directing that housing programs prioritize transit-oriented development,
specifically along the West Eugene EmX route on W. 6th and 7th Aves.
Paul Conte
_________________

Accredited Earth Advantage
Sustainable Homes Professional
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HANSEN Alissa H
From:
Sent:
To:
Cc:

Paul Conte <paul.t.conte@gmail.com>
Thursday, May 02, 2019 6:24 AM
TAYLOR Betty L
HANSEN Alissa H; *Eugene Mayor, City Council, and City Manager; Eugene Planning Commission;
Eugene NLC
Re: Accessory Dwelling Update: May 20, 2019 City Council Public Hearing

Subject:

Councilor Taylor,
There were seven councilors present and voting in the straw poll. Councilor Evans was not present and did not
vote.
if I call correctly, the vote was split "4" Yes and 3 "No."
Thanks you for calling attention to what may be misunderstood language in the suggested correction.
Perhaps the introductory sentence should state:
"Based on a 4-3 vote in a straw poll of seven councilors who were present, removes regulations that: …"

Best regards,
Paul
_________________
Accredited Earth Advantage
Sustainable Homes Professional

On Wed, May 1, 2019 at 7:51 PM TAYLOR Betty L <BTaylor@eugene‐or.gov> wrote:
Which 7 councilors? All but me?
Betty
Sent from my iPad
On May 1, 2019, at 6:06 PM, Paul Conte <paul.t.conte@gmail.com> wrote:
Alissa,
Thank you for the various documents related to ADU code amendments.
I noticed one error in the "Summary of Proposed Amendment"s for which I hope you will issue
a corrected document so that interested citizens have accurate information.
The current document states:
Based on ORS 197.312(5), which requires the city to have “reasonable local
regulations relating to siting and design” for accessory dwellings, removes regulations
that:


Prohibit accessory dwellings on new flag lots
1









Require owner/occupancy of either the accessory or primary dwelling
Limit the maximum number of bedrooms in an accessory dwelling
Limit the maximum number of occupants in an accessory dwelling
based on the number of occupants in the primary dwelling for
properties within the boundaries of the Amazon, Fairmount and South
University neighborhood associations.
Regulate dog keeping

The error is this: There is no evidence or legal decision that these five criteria would
not conform to the requirements of ORS 197.312(5). In fact, staff has provided in an
accompanying document very reasonable and defensible findings demonstrating that the first
four criteria do conform. (Dog keeping was dropped because it's redundant, not because it
was non-conforming.)

The introductory sentence should state simply:
"Based on a straw poll of seven councilors, removes regulations that: …"
I'm sure you don't want to follow the example of Bill Barr in "spinning" the truth about the
Council's actions regarding these criteria.
Thank you,
Paul
_________________

Accredited Earth Advantage
Sustainable Homes Professional

On Wed, May 1, 2019 at 11:48 AM HANSEN Alissa H <AHansen@eugene‐or.gov> wrote:

Greetings‐
This is a courtesy email to give you an update on the Eugene City Council public hearing
related to accessory dwellings, scheduled for May 20, 2019 at 7:30pm in Harris Hall (125 E. 8th
Avenue in the Lane County Public Service Building). You are receiving this email because you
expressed interest in the City’s regulations for accessory dwellings and you provided the City
with your e‐mail address.
Public Hearing Materials
The materials listed below for the public hearing are now available for review. The agenda
item summary will be available by May 10, 2019.







Public Hearing Notice
Summary of Amendments
Draft Ordinance
Draft Findings Addressing ORS 197.312(5)
Draft Findings Addressing Eugene Code 9.8065
Draft Findings that would be used if Council decides to retain the accessory dwelling standards
initial identified for removal
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The public hearing notice will also be mailed to those who have provided their physical
mailing address. The hearing will be the opportunity for you to share your support and
concerns with the City Council in writing or in person. You may also submit written testimony
in advance of the hearing. Council will not make a decision until after the hearing, and after
considering all testimony.
How to Submit Testimony
Please send any testimony to Alissa Hansen via email, mail or by dropping it off in person:
AHansen@eugene‐or.gov
Eugene Planning Division
99 W. 10th Avenue
Eugene, OR 97401
For More Information
All materials for the May 20, 2019 City Council hearing will be available here by May 10,
2019: https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials
For background information, including the public hearing materials, visit:
https://www.eugene‐or.gov/764/Land‐Use‐Code‐Amendments

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
th

Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Cc:

TAYLOR Betty L
Wednesday, May 01, 2019 7:51 PM
Paul Conte
HANSEN Alissa H; *Eugene Mayor, City Council, and City Manager; Eugene Planning Commission;
Eugene NLC
Re: Accessory Dwelling Update: May 20, 2019 City Council Public Hearing

Subject:

Which 7 councilors? All but me?
Betty
Sent from my iPad
On May 1, 2019, at 6:06 PM, Paul Conte <paul.t.conte@gmail.com> wrote:
Alissa,
Thank you for the various documents related to ADU code amendments.
I noticed one error in the "Summary of Proposed Amendment"s for which I hope you will issue
a corrected document so that interested citizens have accurate information.
The current document states:
Based on ORS 197.312(5), which requires the city to have “reasonable local
regulations relating to siting and design” for accessory dwellings, removes regulations
that:









Prohibit accessory dwellings on new flag lots
Require owner/occupancy of either the accessory or primary dwelling
Limit the maximum number of bedrooms in an accessory dwelling
Limit the maximum number of occupants in an accessory dwelling based
on the number of occupants in the primary dwelling for properties
within the boundaries of the Amazon, Fairmount and South University
neighborhood associations.
Regulate dog keeping

The error is this: There is no evidence or legal decision that these five criteria would
not conform to the requirements of ORS 197.312(5). In fact, staff has provided in an
accompanying document very reasonable and defensible findings demonstrating that the first
four criteria do conform. (Dog keeping was dropped because it's redundant, not because it was
non-conforming.)

The introductory sentence should state simply:
"Based on a straw poll of seven councilors, removes regulations that: …"
I'm sure you don't want to follow the example of Bill Barr in "spinning" the truth about the
Council's actions regarding these criteria.
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Thank you,
Paul
_________________
Accredited Earth Advantage
Sustainable Homes Professional

On Wed, May 1, 2019 at 11:48 AM HANSEN Alissa H <AHansen@eugene‐or.gov> wrote:

Greetings‐
This is a courtesy email to give you an update on the Eugene City Council public hearing
related to accessory dwellings, scheduled for May 20, 2019 at 7:30pm in Harris Hall (125 E. 8th
Avenue in the Lane County Public Service Building). You are receiving this email because you
expressed interest in the City’s regulations for accessory dwellings and you provided the City
with your e‐mail address.
Public Hearing Materials
The materials listed below for the public hearing are now available for review. The agenda
item summary will be available by May 10, 2019.







Public Hearing Notice
Summary of Amendments
Draft Ordinance
Draft Findings Addressing ORS 197.312(5)
Draft Findings Addressing Eugene Code 9.8065
Draft Findings that would be used if Council decides to retain the accessory dwelling standards
initial identified for removal
The public hearing notice will also be mailed to those who have provided their physical mailing
address. The hearing will be the opportunity for you to share your support and concerns with
the City Council in writing or in person. You may also submit written testimony in advance of
the hearing. Council will not make a decision until after the hearing, and after considering all
testimony.
How to Submit Testimony
Please send any testimony to Alissa Hansen via email, mail or by dropping it off in person:
AHansen@eugene‐or.gov
Eugene Planning Division
99 W. 10th Avenue
Eugene, OR 97401
For More Information
All materials for the May 20, 2019 City Council hearing will be available here by May 10,
2019: https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials
For background information, including the public hearing materials, visit:
https://www.eugene‐or.gov/764/Land‐Use‐Code‐Amendments
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Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
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Messages to and from this e-mail address may be available to the public under Oregon Public Records Law

3

HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Paul Conte <paul.t.conte@gmail.com>
Wednesday, May 01, 2019 6:06 PM
HANSEN Alissa H
*Eugene Mayor, City Council, and City Manager; Eugene Planning Commission; Eugene NLC
Re: Accessory Dwelling Update: May 20, 2019 City Council Public Hearing

Alissa,
Thank you for the various documents related to ADU code amendments.
I noticed one error in the "Summary of Proposed Amendment"s for which I hope you will issue a corrected
document so that interested citizens have accurate information.
The current document states:
Based on ORS 197.312(5), which requires the city to have “reasonable local regulations relating to
siting and design” for accessory dwellings, removes regulations that:









Prohibit accessory dwellings on new flag lots
Require owner/occupancy of either the accessory or primary dwelling
Limit the maximum number of bedrooms in an accessory dwelling
Limit the maximum number of occupants in an accessory dwelling based on the
number of occupants in the primary dwelling for properties within the boundaries of
the Amazon, Fairmount and South University neighborhood associations.
Regulate dog keeping

The error is this: There is no evidence or legal decision that these five criteria would not conform to
the requirements of ORS 197.312(5). In fact, staff has provided in an accompanying document very
reasonable and defensible findings demonstrating that the first four criteria do conform. (Dog keeping was
dropped because it's redundant, not because it was non-conforming.)

The introductory sentence should state simply:
"Based on a straw poll of seven councilors, removes regulations that: …"
I'm sure you don't want to follow the example of Bill Barr in "spinning" the truth about the Council's actions
regarding these criteria.
Thank you,
Paul
_________________
Accredited Earth Advantage
Sustainable Homes Professional
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Greetings‐
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This is a courtesy email to give you an update on the Eugene City Council public hearing related to accessory
dwellings, scheduled for May 20, 2019 at 7:30pm in Harris Hall (125 E. 8th Avenue in the Lane County Public
Service Building). You are receiving this email because you expressed interest in the City’s regulations for
accessory dwellings and you provided the City with your e‐mail address.
Public Hearing Materials
The materials listed below for the public hearing are now available for review. The agenda item summary will
be available by May 10, 2019.







Public Hearing Notice
Summary of Amendments
Draft Ordinance
Draft Findings Addressing ORS 197.312(5)
Draft Findings Addressing Eugene Code 9.8065
Draft Findings that would be used if Council decides to retain the accessory dwelling standards initial
identified for removal
The public hearing notice will also be mailed to those who have provided their physical mailing address. The
hearing will be the opportunity for you to share your support and concerns with the City Council in writing or
in person. You may also submit written testimony in advance of the hearing. Council will not make a
decision until after the hearing, and after considering all testimony.
How to Submit Testimony
Please send any testimony to Alissa Hansen via email, mail or by dropping it off in person:
AHansen@eugene‐or.gov
Eugene Planning Division
99 W. 10th Avenue
Eugene, OR 97401
For More Information
All materials for the May 20, 2019 City Council hearing will be available here by May 10,
2019: https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials
For background information, including the public hearing materials, visit: https://www.eugene‐
or.gov/764/Land‐Use‐Code‐Amendments

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
th
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HANSEN Alissa H
From:
Sent:
To:
Subject:

HANSEN Alissa H
Wednesday, May 01, 2019 11:48 AM
HANSEN Alissa H
Accessory Dwelling Update: May 20, 2019 City Council Public Hearing

Greetings‐
This is a courtesy email to give you an update on the Eugene City Council public hearing related to accessory
dwellings, scheduled for May 20, 2019 at 7:30pm in Harris Hall (125 E. 8th Avenue in the Lane County Public
Service Building). You are receiving this email because you expressed interest in the City’s regulations for
accessory dwellings and you provided the City with your e‐mail address.
Public Hearing Materials
The materials listed below for the public hearing are now available for review. The agenda item summary will
be available by May 10, 2019.
 Public Hearing Notice
 Summary of Amendments
 Draft Ordinance
 Draft Findings Addressing ORS 197.312(5)
 Draft Findings Addressing Eugene Code 9.8065
 Draft Findings that would be used if Council decides to retain the accessory dwelling standards initial
identified for removal
The public hearing notice will also be mailed to those who have provided their physical mailing address. The
hearing will be the opportunity for you to share your support and concerns with the City Council in writing or
in person. You may also submit written testimony in advance of the hearing. Council will not make a decision
until after the hearing, and after considering all testimony.
How to Submit Testimony
Please send any testimony to Alissa Hansen via email, mail or by dropping it off in person:
AHansen@eugene‐or.gov
Eugene Planning Division
99 W. 10th Avenue
Eugene, OR 97401
For More Information
All materials for the May 20, 2019 City Council hearing will be available here by May 10, 2019:
https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials
For background information, including the public hearing materials, visit: https://www.eugene‐
or.gov/764/Land‐Use‐Code‐Amendments
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Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

CYNA Neighborhood Email <cynagroup@gmail.com>
Wednesday, May 01, 2019 8:13 PM
Paul Conte
*Eugene Mayor, City Council, and City Manager; Eugene Planning Commission; Eugene NLC
Re: [NLC] Perfect, real-world evidence why "supply-and-demand" doesn't support building expensive
"middle housing"

Hi All.
While a cause and effect relationship might be drawn from the Seattle real estate market, I thought the premise that
some are proposing here is that building more houses of any size will lower prices for all homes. The Seattle times
article made no reference to increased supply of any homes‐ just variation in the price points.
It could be argued that the Seattle example supports the idea of building more homes in a constrained geographic
area. Seattle constrained by water; Eugene by UGB.
I will look for an example where more homes were added, and prices of any or all sectors rose, but this comparison has
me confused about how it applies to the zoning changes being proposed here. I don't understand how Seattle high end
homes fell in price, but if we build more ADU's that " their actions are, in fact, actually going to improve
housing prices only at the upper price ranges. " Isn't that the opposite of what Seattle is experiencing?
John Fischer
On Tue, Apr 30, 2019 at 8:09 AM Paul Conte <paul.t.conte@gmail.com> wrote:
Mayor and Councilors,
The YIMBYs and their developer allies who are pushing so hard for getting rid of single-family
neighborhoods and permitting blanket development of so-called "missing middle housing" claim that
building more housing in any price range will lower all housing costs. Their bogus theory is called "trickle
down" and relies entirely on unsupported claims that building expensive housing will relieve pressure on
housing at all price levels, all the way down to housing affordable to lower-income households, where data
shows the housing crisis is deepest and broadest.
There's already credible research that debunks this claim. Now there is recent, concrete evidence from a
Northwest city, Seattle, that amply demonstrates that "trickle down" is a fantasy foisted by zealous YIMBYs
and profit-seeking developers. Read the following report:
https://www.seattletimes.com/business/real-estate/metro-seattle-home-prices-ease-in-expensive-areassurge-in-lower-cost-cities
The data breaks down housing price movement in high, medium and low ranges of price. While prices in the
high bracket are essentially flat, prices in the low bracket have soared over the same period. It's certainly
reasonable to attribute the flat prices in the high range to "supply-and-demand," i.e., too few buyers in a
market with at least adequate supply.
But by the "trickle down" theory, that should have meant at least a significant moderation in prices in the
low range, too. But the opposite was the case.
Most of us care about helping working families with limited incomes find adequate housing they can afford.
But let's not be stupid in our actions. There is one simple way that the law of "supply and demand" must be
applied -- if you want to lower the cost of housing in the lower price range -- build more housing in that
price range.
1

The Mayor and Planning staff that are doing everything they can to destroy single-family neighborhoods
justify their actions as improving "housing affordability" at all price ranges. But their actions are, in fact,
actually going to improve housing prices only at the upper price ranges. The "YIMBY" trickle-down claim is
essentially a fraud.
The Council majority needs to find it's spine and stop the wasteful and misdirected approach that the
Planning staff is taking. The Council should direct the City Manager to focus on housing affordability for the
hundreds (or thousands) of Eugene households that really need relief, i.e., lower-income households.
Further, the Council should be directing that housing programs prioritize transit-oriented development,
specifically along the West Eugene EmX route on W. 6th and 7th Aves.
Paul Conte
_________________
Accredited Earth Advantage
Sustainable Homes Professional

‐‐
NLC Facebook Page: https://www.facebook.com/NeighborhoodLeadersCouncil
Web Site: http://eugeneneighborhoods.wordpress.com
‐‐‐
You received this message because you are subscribed to the Google Groups "Eugene Neighborhood Leaders Council
(NLC) List" group.
To unsubscribe from this group and stop receiving emails from it, send an email to eugene‐
nlc+unsubscribe@googlegroups.com.
To post to this group, send email to eugene‐nlc@googlegroups.com.
Visit this group at https://groups.google.com/group/eugene‐nlc.
For more options, visit https://groups.google.com/d/optout.
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Paul Conte <paul.t.conte@gmail.com>
Tuesday, April 30, 2019 8:10 AM
*Eugene Mayor, City Council, and City Manager
Eugene Planning Commission; Eugene NLC
Perfect, real-world evidence why "supply-and-demand" doesn't support building expensive "middle
housing"

Mayor and Councilors,
The YIMBYs and their developer allies who are pushing so hard for getting rid of single-family neighborhoods
and permitting blanket development of so-called "missing middle housing" claim that building more housing
in any price range will lower all housing costs. Their bogus theory is called "trickle down" and relies entirely
on unsupported claims that building expensive housing will relieve pressure on housing at all price levels, all
the way down to housing affordable to lower-income households, where data shows the housing crisis is
deepest and broadest.
There's already credible research that debunks this claim. Now there is recent, concrete evidence from a
Northwest city, Seattle, that amply demonstrates that "trickle down" is a fantasy foisted by zealous YIMBYs
and profit-seeking developers. Read the following report:
https://www.seattletimes.com/business/real-estate/metro-seattle-home-prices-ease-in-expensive-areassurge-in-lower-cost-cities
The data breaks down housing price movement in high, medium and low ranges of price. While prices in the
high bracket are essentially flat, prices in the low bracket have soared over the same period. It's certainly
reasonable to attribute the flat prices in the high range to "supply-and-demand," i.e., too few buyers in a
market with at least adequate supply.
But by the "trickle down" theory, that should have meant at least a significant moderation in prices in the
low range, too. But the opposite was the case.
Most of us care about helping working families with limited incomes find adequate housing they can afford.
But let's not be stupid in our actions. There is one simple way that the law of "supply and demand" must be
applied -- if you want to lower the cost of housing in the lower price range -- build more housing in that
price range.
The Mayor and Planning staff that are doing everything they can to destroy single-family neighborhoods
justify their actions as improving "housing affordability" at all price ranges. But their actions are, in fact,
actually going to improve housing prices only at the upper price ranges. The "YIMBY" trickle-down claim is
essentially a fraud.
The Council majority needs to find it's spine and stop the wasteful and misdirected approach that the
Planning staff is taking. The Council should direct the City Manager to focus on housing affordability for the
hundreds (or thousands) of Eugene households that really need relief, i.e., lower-income households.
Further, the Council should be directing that housing programs prioritize transit-oriented development,
specifically along the West Eugene EmX route on W. 6th and 7th Aves.
Paul Conte
_________________
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:
Attachments:

Paul Conte <paul.t.conte@gmail.com>
Monday, April 08, 2019 1:49 PM
*Eugene Mayor, City Council, and City Manager
Eugene Planning Commission; Eugene NLC; JEROME Emily N
* READ CLOSELY * Eugene Planning Staff assert "Owner Occupancy" is a reasonable DEFINITIONAL
element of "ADU."
ZVR 18-49 Decision 2.pdf; Utah Supreme Court Anderson v Provo.docx

April 8, 2019
Mayor and Councilors,
Please read the attached legal decision by Principal Planner, Alissa Hansen.
In multiple instances, Ms. Hansen makes very clear that "owner occupancy" is a requisite element of the
definition of "Secondary Dwelling Unit." She also appears to indicate that "owner occupancy" satisfies the
ORS 197.312(5) definitional requirement that for a dwelling to be considered an "Accessory Dwelling Unit"
(ADU), the dwelling must be "used in connection with or that is accessory to a single-family dwelling."
So this much is clear: Planning staff is asserting in a quasi-judicial proceeding that: "owner occupancy" is a
legitimate and adequate definitional requirement for a dwelling to fall within the "ADU" scope of ORS
197.312(5).

That should settle that the City Council did not, and does not, have to remove "owner occupancy" from a future
ordinance implementing ORS 197.312(5). While "owner occupancy" might be debatable as a "reasonable local
regulation" and it might not be advisable to include under Eugene Code 9.2750 Residential Zone Development
Standards, it nonetheless would be perfectly defensible as part of a "clear and objective" definition of "Dwelling,
Accessory," under EC 9.0500 Definitions.
Ms. Hansen also makes clear that any ordinance addressing ADUs must include some clear and objective definition of
"Dwelling, Accessory" that satisfies the requirements of ORS 197.312(5). Ms. Hansen specifically asserts that simply
being the second dwelling on a lot does not qualify the dwelling as an ADU.

The Council did not have this complete information at the work session where a slim majority, in a nonbinding "straw poll," indicated they wanted staff to remove "owner occupancy" from the ADU "Development
Standards." The Council should reconsider the issue and direct staff to include owner occupancy as a
definitional requirement, under EC 9.0500.
*****
Certain opponents of an owner occupancy requirement to "be" an Accessory Dweling use have nonetheless
tried to convince councilors that such a provision would be "unconstitutional" no matter how used. Notably,
they can cite to no supporting law, since the Oregon and U.S. Supreme Courts have never made any such
decision supporting such a claim.
In fact, the preponderance of legal information that I have researched does not find that this would be
unconstitutional. And, of course, owner occupancy for ADUs is present in many, many cities' codes; and yet, has not
been overturned.
The attached Utah Supreme Court decision (attached) reflects numerous lower court decisions and jurisdictional
practices that I've found in researching the issue. See paragraph 13:
1

"¶13 We reject the proposition that placing an owner occupancy condition on a supplementary accessory
dwelling use constitutes an impermissible regulation of "ownership." Such a condition is not the type of
ownership restriction that other courts have disapproved."

NET: There is insufficient legal basis to consider rejecting owner occupancy as the clearest foundation for an
"accessory" dwelling use.
*****
Other opponents of an owner occupancy provision argue that the provision is prejudicial; and if the City were to base
the definition of the "ADU" use on owner occupancy of one of the dwellings, it would be discriminatory against renters.
On several levels, that misconstrues the legitimate foundation for an owner occupancy requirement of one of the
dwellings that is to be allowed as an ADU use.
First off, we're talking about an additional and conditional "use" on lots that are zoned with the explicit purpose:
"EC 9. 2700 ... The R-1 zone is designed for one-family dwellings with some allowance for other types of
dwellings."
The law is well-established, and the R-1 zone conforms, that when a single-family dwelling is on an R-1 lot, the City
cannot require that it be owner-occupied. So there is no inherent "discrimination" in the R-1 zoning. A second dwelling
on the lot comes under the "some allowance for other types of dwellings." ADUs are one of those other "types" by
nature of their "accessory" use.
ADUs are, as the Utah Supreme Court said, "a supplementary accessory dwelling" and (as established above) a
conditional use, just like a "Bed and Breakfast," on an R-1 lot. Even with an owner occupancy provision, adding an ADU
does not create any discrimination at all in the use of the R-1 lot for a single-family dwelling, which can still be rented.
Instead allowing an ADU adds an allowance for an additional dwelling with the most common result being that there
will be an additional rental unit in the neighborhood area when an owner occupying a single dwelling on the lot decides
to add an ADU and rent it.
The claim that owner occupancy is discriminatory has, in fact, been dealt with by the courts, in which owner
occupancy has been ruled unconstitutional when the zoning allows outright two (or more) dwellings of the same use,
e.g., a duplex, where one dwelling is not an "accessory" use to the other. That happens to be exactly what the
Jefferson Westside Special Area Zone implements; i.e., the S-JW does allow two dwellings (neither of them an "ADU")
on the same lot, and S-JW does not have any owner occupancy requirement. But S-JW is a custom zone covering a
particular area that is already fully developed, and S-JW includes many well-crafted development criteria that aren't
present in the one-size-fits-all R-1 zone's development standards. The issue before the council is how to treat Eugene's
only and long-standing single-family zone.
In conclusion then, there is not any legal or ethical reason that the City cannot or should not maintain owner
occupancy as a necessary aspect for a second dwelling to be treated as an ADU use. Instead, councilors should consider
only the pragmatic questions of the positive and negative impacts that might arise with or without an owner occupancy
provision for ADUs. One thing is clear, there seems to be very broad agreement that owner occupancy makes ADUs
much more acceptable to homeowners in single-family neighborhoods. That is certainly worthy of all councilors taking
into account.
Thank you for taking the time to give these comments thoughtful consideration.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402

_________________
Accredited Earth Advantage
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IN THE SUPREME COURT OF THE STATE OF UTAH
Jerald and Bonnie Anderson,
Michael Johnston, Sheila Johnston,
Jonathan Myres, Jim Tills, Gigi Tills
Plaintiffs and Appellants,
v.
Provo City Corp.,
Defendant and Appellee.
No. 20030679
FILED
January 21, 2005
2005 UT 5
‐‐‐
Fourth District, Provo
The Honorable Gary D. Stott
Attorneys: Bruce R. Baird, Salt Lake, for plaintiffs
David C. Dixon, Provo, Jody K. Burnett, Salt Lake,
for defendants
‐‐‐
DURHAM, Chief Justice:
¶1 The City of Provo amended a zoning ordinance governing residential neighborhoods near Brigham
Young University to allow only those homeowners who reside in their homes to rent out "accessory"
apartments. A group of homeowners brought suit challenging the amendment, and the district court
granted summary judgment to Provo. In this appeal of that decision, the homeowners argue that the
amended ordinance (1) exceeds Provo's legislative authority by regulating land ownership rather than
land use, (2) violates the equal protection guarantees of the United States and Utah Constitutions, (3) is
an invalid restraint on the alienation of property, and (4) unconstitutionally burdens the right to travel.
We affirm. [Homeowners appeal DENIED. ‐‐ ptc]
REGULATORY AND PROCEDURAL BACKGROUND
¶2 The history of zoning regulations in the area around Brigham Young University (BYU), located in
Provo, reveals the city's longstanding concern with accommodating the university's need for student
housing while maintaining the character of residential neighborhoods.(1) The earliest regulation
described in the record, dating back to at least 1959, allowed up to four boarders in a single‐family
dwelling as long as the house's construction did not reveal the boarders' presence or provide them with
separate cooking facilities.
¶3 In 1974, the general structure of the current zoning scheme was put into place. Under this scheme,
portions of the Wasatch and Pleasant View neighborhoods near BYU are zoned as single‐family

neighborhoods,(2) but supplementary residential overlay (S Overlay) provisions allow residents in these
neighborhoods to construct accessory apartments in their basements or upper floors and rent these
apartments to up to four occupants, often students.(3) The Provo City Code describes the purpose of the
S Overlay provisions thus:
to recognize the unique character of Provo City as a "university community" and to accommodate
supplementary living accommodations in some appropriate single family residential areas of the
community. The[] [S Overlay] provisions are intended to meet community demands for residential
accommodations for semitransient residents in areas of the community adjacent to major educational
and institutional uses. This overlay zone is designed to provide an alternative living environment for said
semi‐transient residents to that normally found within the higher density multiple residential zones. The
(S) overlay zone will therefore protect and enhance the desirable aesthetic characteristics of the
underlying single family residential zone. . . . The sole function of the overlay is to permit alternate
methods of housing the occupancy otherwise permitted in an R1 [single‐family residential] zone.
Provo City Code § 14.30.010.
¶4 Until the 2000 amendment under review in this case, owners with accessory apartments were not
required to live in the primary residence in order to rent the apartment. Thus, owners could have two
sets of tenants in such a dwelling: one, meeting the definition of "family" under the Provo zoning laws,
occupying the primary residence; and another, whose identity the zoning laws did not restrict but who
were likely to be university students, occupying the accessory apartment. In addition, there was no limit
on how many such dwellings a single owner could possess.
¶5 In 1997, some owners in the Wasatch and Pleasant View neighborhoods began an effort to replace
the S Overlay with an accessory apartment overlay (A Overlay), which would restrict the ability to rent
out accessory apartments to those owners who occupy the primary residence. See Provo City Code
§ 14.46.030(2)(d)(i). However, the petition requesting adoption of the A Overlay failed to garner the
signatures necessary to bring the proposal before the city planning commission. See id. § 14.46.060(1)(c)
(requiring seventy percent of property owners within the affected area to sign such a petition). In 1999,
these owners decided to pursue an alternative means of establishing an owner occupancy requirement
in their neighborhoods, bypassing the signature requirement by proposing a textual amendment to the
S Overlay provision itself. See id. § 14.02.020.
¶6 Following neighborhood meetings and a public hearing, the Provo City Planning Commission staff
issued a report on January 26, 2000 recommending that the owner occupancy requirement be
approved. The report suggested that limiting accessory apartment rental to owner occupants would
promote the original purpose of the S Overlay, which, since its establishment, had been undermined by
difficulties in enforcing congestion and nuisance problems. Although accessory apartments attached to
owner occupied residences also contributed to these problems, the report noted that "as a general
trend there seems to be a higher rate of violations at property where the owner does not reside." The
report also indicated the neighborhood residents' feeling "that the[ir] stability is disintegrating one
home at a time from what was once a predominantly affordable family owner occupied neighborhood."
The proposed amendment was thus intended to "prohibit[] outside investors from targeting these
neighborhoods[,] buying up homes and essentially creating duplexes that do not contribute to overall
stability of the neighborhood."
¶7 An ad hoc technical committee was then appointed, and an independent consultant retained, to
consider the length of the transition period, after which those currently not in compliance with the
proposed owner occupancy requirement would have to comply. The commission staff subsequently
revised its report to recommend that the period be at least five years. On April 4, 2000, the Provo City

Municipal Council held a public hearing and, following extensive public comment and discussion, voted
unanimously to adopt a modified version of the commission's proposal. The approved amendment was
put into effect by ordinance 2000‐15. The ordinance amended the S Overlay provisions in Provo City
Code section 14.30, giving nonconforming owners until at least April 4, 2003 to comply with the revised
occupancy requirements, which now read as follows with subsections (c) and (d) added by ordinance
2000‐15:
Occupancy: For purposes of a one family dwelling with an accessory dwelling unit, . . . the following
occupancy rules shall apply:
(a) One of the dwelling units within the structure shall be occupied by:
(i) One (1) person living alone; or
(ii) The head of household and all persons related to the head of household by marriage or adoption as a
parent, child, grandchild, brother, sister, uncle, aunt, nephew, niece, great‐grandparent or great‐
grandchild. For purposes of this paragraph, two (2) or more of these persons must share the legal
relationship of husband and wife, or parent and child or grandparent and child. Such parent or
grandparent must actually reside in the subject dwelling.
(b) The remaining dwelling unit within the structure shall be occupied by no more than four (4) related
or unrelated persons.
(c) One of the dwelling units within the structure shall be occupied by the owner of the property. Owner
occupancy shall not be required when:
(i) The owner has a bona fide, temporary absence of three (3) years or less for activities such as
temporary job assignments, sabbaticals, or voluntary service. Indefinite periods of absence from the
home shall not qualify for this exception.
(ii) The owner is placed in a hospital, nursing home, assisted living facility or other similar facility.
(d) Owner occupancy as defined in this section shall mean:
(i) a human being who possesses more than fifty (50) percent ownership in the dwelling and said
dwelling is the primary residence of the owner; or
(ii) a family trust whose primary purpose is for estate planning by one or more trustors who create the
trust, place the dwelling in such trust and whose primary residence is such dwelling.
Provo City Code § 14.30.030(2).
¶8 A group of homeowners (Owners) affected by the amendment brought suit against Provo on April
4, 2001, seeking either to overturn ordinance 2000‐15 as facially invalid or to obtain compensation for
their investment losses through as‐applied claims. The Owners and Provo filed cross‐motions for partial
summary judgment on the Owners' facial challenges. On July 14, 2003, following a hearing, the district
court granted Provo's motion and denied the Owners' motion. Pursuant to the stipulation of the parties,
the court then dismissed the Owners' as‐applied challenges without prejudice, thus rendering its
summary judgment a final order in the case, and stayed the effective date of ordinance 2000‐15 pending
a decision on appeal.
¶9 The Owners filed a direct appeal in this court. We have jurisdiction pursuant to Utah Code section
78‐2‐2. Utah Code Ann. § 78‐2‐2(3)(j) (2002); Bradley v. Payson City Corp., 2003 UT 16, ¶ 35, 70 P.3d 47
(holding the supreme court has original appellate jurisdiction "over district court review of land use
decisions by local governmental entities").

STANDARD OF REVIEW
¶10 Summary judgment is appropriate only where there are no genuine issues of material fact. Sandy
City v. Salt Lake County, 827 P.2d 212, 217 (Utah 1992). "Because summary judgment is granted as a
matter of law rather than fact, we are free to reappraise the trial court's legal conclusions," reviewing
them for correctness. Id. at 218. In doing so, "we view the [undisputed] facts in a light most favorable to
the party against which the motion was granted." Id. at 215.
ANALYSIS
I. PROVO'S AUTHORITY TO ISSUE ORDINANCE 2000‐15
¶11 The Owners first argue that Provo exceeded its statutory authority in issuing ordinance 2000‐15.
Specifically, they maintain that an owner occupancy prerequisite to accessory apartment rental restricts
who may own houses located within the S Overlay zone and thus impermissibly transforms the
ordinance into a regulation of land ownership rather than land use. This issue is one of statutory
interpretation, which we consider de novo. Green v. Turner, 2000 UT 54, ¶ 5, 4 P.3d 789 (stating that
whether a county commission acted within its statutory authority was a matter of statutory
interpretation); Sandy City, 827 P.2d at 218 (stating that whether a county "overstepped the bounds of
its legislatively delegated authority" was a "pure question[] of law" that depends on statutory
interpretation).
¶12 We have long recognized that a city's zoning power "is of necessity confined by the limitations
fixed in the grant by the state, and to accomplishment of the purposes for which the state authorized
the city to zone." Marshall v. Salt Lake City, 141 P.2d 704, 708 (Utah 1943); see Hatch v. Boulder Town
Council, 2001 UT App 55, ¶ 7, 21 P.3d 245 ("The authority to regulate land use through zoning
ordinances is conferred on municipalities by the state through enabling statutes."); see also Provo City v.
Ivie, 2004 UT 30, ¶ 12, 94 P.3d 206 (recognizing that Provo "was created and functions pursuant to the
laws enacted by the legislature in the Utah Municipal Code"). Our state legislature has granted a city's
legislative body the power to "enact a zoning ordinance establishing regulations for land use and
development that furthers the intent of [The Municipal Land Use Development and Management Act,
Utah Code Ann. §§ 10‐9‐101 to ‐1003 (2003 & Supp. 2004)]." Utah Code Ann. § 10‐9‐401 (2003). This
statutory language forms the basis for the Owners' argument that the zoning ordinance at issue here, by
regulating land "ownership," goes beyond the power conferred on cities by the state to regulate land
"use."
¶13 We reject the proposition that placing an owner occupancy condition on a supplementary
accessory dwelling use constitutes an impermissible regulation of "ownership." Such a condition is not
the type of ownership restriction that other courts have disapproved. "[A]s a practical matter, many
zoning laws extend beyond the mere regulation of property to affect the owners and users thereof."
Kasper v. Town of Brookhaven, 535 N.Y.S.2d 621, 626 (N.Y. App. Div. 1988). However, only those laws
that "single[] out [an identifiable individual] for special treatment," Village of Vilatie v. Smith, 632 N.E.2d
1264, 1268 (N.Y. 1994), or otherwise "place the emphasis on the regulation of the person rather than
the land," Vlahos Realty Co. v. Little Boar's Head Dist., 146 A.2d 257, 260 (N.H. 1958) (emphasis added),
qualify as per se ad hominem restrictions that exceed a local government's zoning power. See Anza
Parking Corp. v. City of Burlingame, 241 Cal. Rptr. 175, 177 (Cal. Ct. App. 1987) (holding invalid a
nontransferability condition on a use permit because it made the permit a "mere license or privilege to
an individual [which did] not relate in its proper sense to the use of the property").
¶14 As the Owners point out, one treatise has suggested that a zoning law that "distinguish[es]
between owner‐occupied and rental housing" may be considered an invalid ad hominem restriction. 5
Edward H. Ziegler, Jr., Rathkopf's The Law of Zoning and Planning § 81.7 (4th ed. 2002). However, the

treatise clarifies that this suggestion does not necessarily apply to an owner occupancy restriction on
"specially permitted" uses, such as those granted to individuals under a variance or conditional use
permit, as long as the restriction is "'reasonably related to the purposes underlying the zoning code.'" Id.
(quoting Finger v. Levensen, 558 N.Y.S.2d 163, 165 (N.Y. App. Div. 1990)).
¶15 For purposes of our analysis here, we believe the generally‐applicable owner occupancy
restriction imposed by the S Overlay amendment is equivalent to an individually‐applicable owner
occupancy restriction on a variance or conditional use permit that allows an otherwise prohibited use.
Like the latter, the restriction here does not prevent nonoccupying owners from renting their houses for
single‐family residential use; it merely prevents such owners from engaging in the supplemental activity
of renting accessory dwellings‐‐an activity that would not be permitted at all in the absence of the S
Overlay provisions. Because the restriction serves to control only this supplemental use while not
interfering with any owner's use of his primary residence, we believe the restriction is reasonably
related to the underlying purposes of Provo's land use regulation. Cf. Sounhein v. City of San Dimas, 55
Cal. Rptr. 2d 290, 296 (Cal. Ct. App. 1996) (recognizing an owner occupancy requirement on a
conditional use permit for construction of a second unit "as a strategy to minimize the adverse effects"
of granting the permit while promoting its primary purpose "to create more affordable housing in
existing neighborhoods").
¶16 We therefore hold that the S Overlay amendments effected by ordinance 2000‐15 constitute land
use regulations within the zoning power of the Provo City Municipal Council. Our further review of the
ordinance is governed by Utah Code section 10‐9‐1001, which requires courts to "presume that land use
. . . regulations are valid" and to "determine only whether or not the [regulation] is arbitrary, capricious,
or illegal." Utah Code Ann. § 10‐9‐1001(3); see Springville Citizens for a Better Cmty. v. City of
Springville, 1999 UT 25, ¶ 22, 979 P.2d 332. The Owners do not argue that the ordinance is arbitrary or
capricious.(4) However, they do argue that the ordinance is illegal because it violates their rights to
equal protection and uniform operation of the law, the public policy against restraints on the alienation
of property, and their right to travel. We thus turn to consider whether the ordinance is illegal for any of
these reasons.
II. EQUAL PROTECTION AND UNIFORM OPERATION OF LAWS
¶17 The Owners contend that the owner occupancy prerequisite to accessory dwelling rental
impermissibly distinguishes between occupying and nonoccupying owners in the Wasatch and Pleasant
View neighborhoods, in violation of the uniform operation of laws provision of article I, section 24 of the
Utah Constitution and the equal protection provision of the Fourteenth Amendment to the United
States Constitution. These two provisions "embody the same general principle." Gallivan v. Walker, 2002
UT 89, ¶ 31, 54 P.3d 1069 (internal quotation omitted). However, "'our construction and application of
[our state constitutional provision] are not controlled by the federal courts' construction and application
of the Equal Protection Clause.'" Id. at ¶ 33 (quoting Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984)). We
have previously observed that "Utah's uniform operation of laws provision is 'at least as exacting and, in
some circumstances, more rigorous than the standard applied under the federal constitution.'" Id.
(quoting Mountain Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 889 (Utah 1988)). Since, as
discussed below, we hold that the Provo ordinance's owner occupancy requirement does not violate the
uniform operation of laws provision, we analyze the Owners' claim with regard to that provision only
and need not conduct a separate analysis under the federal equal protection provision. See State v.
Schofield, 2002 UT 132, ¶ 18 n.3, 63 P.3d 667.
¶18 The "essence" of the uniform operation of laws provision(5) of the Utah Constitution is that a
legislative body must not "classify[] persons in such a manner that those who are similarly situated with
respect to the purpose of the law are treated differently by that law, to the detriment of some of those

so classified." Gallivan, 2002 UT 89 at ¶ 36 (internal quotation omitted). The provision forbids "singl[ing]
out one person or group of persons from among the larger class [of those similarly situated] on the basis
of a tenuous justification that has little or no merit." Id. at ¶ 37 (internal quotation omitted). We review
the constitutionality under the uniform operation of laws provision of, in this case, a city ordinance to
determine, first, "'what classifications . . . are created by the [ordinance]'"; second, whether the
different classes "'are treated disparately'"; and third, whether the municipal council "'had any
reasonable objective that warrants the disparity.'" Schofield, 2002 UT 132 at ¶ 12 (quoting State v.
Mohi, 901 P.2d 991, 997 (Utah 1995)).(6)
¶19 The S Overlay amendment does distinguish between homeowners on the basis of whether they
occupy their residence or not. See Provo City Code § 14.30.030(2)(c). The resulting two classes‐‐
occupying and nonoccupying owners‐‐are treated differently, the former allowed to engage in the
supplementary use of renting accessory dwellings and the latter prohibited from doing so unless one of
the stated exceptions applies. Id. Nevertheless, we uphold the amendment because we conclude that
the disparity in treatment is reasonably justified by the Provo City Municipal Council's stated objective of
balancing the city's competing interests in accommodating student housing needs and in preserving the
character of single‐family residential neighborhoods.
¶20 As described above, the record before us indicates that the Provo City Planning Commission
recommended amending the S Overlay provisions to include the owner occupancy requirement because
the provisions in their previous form were not adequately serving their stated goals. The planning
commission concluded that preventing absentee landlords from dominating the Wasatch and Pleasant
View neighborhoods would help to retain the neighborhoods' single‐family character rather than
converting them, in effect, to duplexes with both units often occupied by semitransient residents.
¶21 The objective of preserving the character of single‐family residential neighborhoods is, we think, a
legitimate one. See City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 732‐33 (1995) (referring to the
benefits of such neighborhoods for purposes of "family values, youth values, and the blessings of quiet
seclusion and clean air"). Moreover, we believe the municipal council could reasonably conclude that
limiting accessory apartment rental to occupying owners would further this objective. The Owners have
failed to persuade us that the distinction between an occupying owner who rents an accessory
apartment to boarders, on the one hand, and an absentee owner who rents both the main dwelling and
the accessory apartment, on the other, is meritless. Rather, the latter situation does appear, in effect, to
transform a single‐family residence into a duplex. In contrast, the presence on the property of the
owner, who would maintain closer control over both the primary and the accessory dwelling units,
would more likely mitigate this effect and tend to preserve the neighborhood's single‐family residential
character.
¶22 The cases cited by the Owners in support of their argument on this point are inapposite. In College
Area Renters & Landlord Ass'n v. City of San Diego, 50 Cal. Rptr. 2d 515 (Cal. Ct. App. 1996), a California
court invalidated on state equal protection grounds a zoning ordinance that limited the number of
occupants in non‐owner‐occupied residences while placing no occupancy limit on owner‐occupied
residences in the same neighborhood, where the asserted goal was to reduce overcrowding. Id. at 521.
The court concluded that there was not "a sufficient relationship between the non‐owner‐occupied
classification and the overcrowding problem" because owner occupants were just as likely as renters to
contribute to overcrowding. Id. Similarly, in Kirsch v. Prince George's County, 626 A.2d 372 (Md. 1993),
the Maryland Court of Appeals held invalid, under state and federal equal protection law, a zoning
ordinance that imposed special restrictions, with the stated aim of reducing noise, litter, and parking
congestion, only where the occupying renters were university students. Id. at 380 (holding that "[t]o
differentiate between permissible residential tenant classes by creating more strenuous zoning

requirements for some and less for others based solely on the occupation which the tenant pursues
away from that residence is that sort of arbitrary classification forbidden under our constitutions"). Both
of these cases involved disparate burdens on the primary use of a residence based on arbitrary
distinctions between owners and renters or between categories of renters.
¶23 Here, however, as indicated above, the S Overlay amendment places no burden on the primary
use of Wasatch and Pleasant View houses as single‐family residences, regardless of whether the
occupying families are owners or renters. The amendment merely restricts who may engage in the
secondary use of renting an accessory apartment. Moreover, unlike in College Area Renters and Kirsch,
the distinction between occupying and nonoccupying owners for that purpose is, we have concluded,
reasonably related to Provo's stated objective. See Kasper, 535 N.Y.S.2d at 624 (upholding against an
equal protection challenge a zoning ordinance requiring owner occupancy as a prerequisite to renting an
accessory apartment because the requirement furthered the goals of supplying affordable housing to
renters and providing owners of limited means with rental income).
¶24 The Owners suggest that the amendment's definition of "owner occupancy," which requires an
owner to be either a human being or a family trust, Provo City Code § 14.30.030(2)(d), unlawfully
discriminates by excluding partnership or corporate forms of ownership. However, we believe such an
exclusion is a legitimate means of preventing circumvention of the owner occupancy requirement. The
Owners also suggest that the stated exception to the owner occupancy requirement for those owners
who have "a bona fide, temporary absence of three years or less for activities such as temporary job
assignments, sabbaticals, or voluntary service," id. § 14.30.030(c), amounts to discriminatory "religious
tailoring." Regardless of whether Provo had in mind the maximum three‐year missionary service of
members of the Church of Jesus Christ of Latter‐day Saints when formulating this exception, however,
the exception by its plain language is not limited to LDS Church missionaries. It clearly applies to anyone
who is away for vocational or voluntary service purposes, secular or religious, for three years or less. We
thus perceive no basis in this language for holding the amendment invalid.
¶25 We therefore hold the amendment does not violate the Utah Constitution's uniform operation of
laws provision.
III. RESTRAINT ON ALIENATION
¶26 The Owners also argue that the S Overlay amendment places an invalid restraint on alienation of
properties located in the S Overlay zone because the restriction on accessory apartment rental will make
it more difficult for owners of these properties to find willing purchasers. There is clearly no direct
restraint on alienation here. See Redd v. W. Sav. & Loan Co., 646 P.2d 761, 763 (Utah 1982) (explaining
that direct restraints involve restraints contained in property conveyances or contracts). However, we
have previously recognized that an indirect restraint on alienation "'arises when an attempt is made to
accomplish some purpose other than the restraint of alienability, but with the incidental result that the
instrument, if valid, would restrain practical alienability.'" Id. at 764 (quoting L. Simes & A. Smith, Law of
Future Interest § 1112 (2d ed. 1956)). Arguably, a zoning ordinance may result in such an indirect
restraint. See Gangemi v. Zoning Bd. of Appeals, 763 A.2d 1011, 1015 (Conn. 2001) (invalidating a no‐
rental condition in a zoning ordinance as against the public policy favoring free alienability of property).
As Provo points out, the ordinance at issue in Gangemi placed a total prohibition on renting and thus
stripped single‐family residential property owners "of essentially one‐third of their bundle of
economically productive rights constituting ownership." Id. at 1016 (recognizing in note 13 that "an
owner's economic choices boil down to occupying, renting or selling" a residence). The Connecticut
Supreme Court understandably considered this "a very significant restriction on the[] right of
ownership" and thus a significant encumbrance on alienability. Id.

¶27 Here, however, as we have already emphasized, owners in the Wasatch and Pleasant View
neighborhoods retain the right to rent their primary residence. While restricting accessory apartment
rental may impact property values, it is unclear whether this would be sufficient to consider the
restriction a restraint on alienation. We need not decide this issue at this time, however, because even
assuming the S Overlay amendment places an indirect restraint on alienation of property, we uphold the
amendment as reasonably necessary to protect Provo City's justifiable and legitimate interest in
preserving the single‐family residential character of the affected neighborhoods. See Redd, 646 P.2d at
764.
IV. RIGHT TO TRAVEL
¶28 The Owners further argue that the S Overlay amendment violates the constitutional right to travel
that the United States Supreme Court recognized in Saenz v. Roe, 526 U.S. 489 (1999). The Court in
Saenz invalidated a California law creating classifications based on state citizens' duration of residency in
the state, reasoning that such restrictions interfered with the right of every state's citizens to travel to
and become a citizen of another state. Id. at 510. Based on this, the Owners claim that, because "[a]
property owner who does not live in Provo and in the home may not rent the accessory unit/s[,] . . . . the
owner may never move out of his or her home, whether it is down the block or out‐of‐state unless the
[]owner can find someone in the limited pool of buyers who wishes t[o] purchase the home and live in
the home and rent the accessory unit/s." We are unpersuaded that the S Overlay amendment has any
impact at all on the movements of citizens from one state to another and decline to invalidate the
amendment on this basis.
CONCLUSION
¶29 In allowing property owners in some single‐family residential zones near BYU to rent accessory
apartments on condition that the owner resides in the primary dwelling, Provo has struck a balance
between providing more housing alternatives and availability in these neighborhoods and preserving
their single‐family residential character. The provision at issue here places no restriction on owners'
right to rent their primary residence but merely regulates a secondary use that could otherwise not be
available at all. We hold that the owner occupancy requirement for accessory apartment rental is within
Provo's zoning power, does not violate owners' constitutional rights to the uniform operation of laws, to
equal protection, or to travel, and is not an invalid restraint on alienation. The district court's order of
partial summary judgment and dismissal is therefore affirmed.
‐‐‐
¶30 Associate Chief Justice Wilkins, Justice Parrish, Justice Nehring, and Judge Lubeck concur in Chief
Justice Durham's opinion.
¶31 Having disqualified himself, Justice Durrant does not participate herein; District Court Judge Bruce
Lubeck sat.
1. After BYU established an off‐campus housing program in 1951, the university's enrollment rose from
5000 to 21,000 by 1966, with most of the additional students finding off‐campus accommodation. As of
1999, the off‐campus housing office listed 4629 approved off‐campus apartments, most of which were
then occupied by students of BYU and other area colleges and universities.
2. The rules governing these single‐family residential (R1) zones are laid out in Provo City Code sections
14.10.010 to .150 (2004).
3. In its earliest form, the S Overlay allowed owners to request a conditional use permit in order to use
their houses as duplexes. The permit requirement was eventually replaced with the generally applicable

accessory apartment allowance. See Provo City Code §§ 14.30.010 ‐.090 (2004). The Wasatch and
Pleasant View neighborhoods are the only areas in Provo where the S Overlay provisions apply. The S
Overlay applies to seventy‐five percent of the Pleasant View neighborhood and approximately half of
the Wasatch neighborhood.
4. We therefore need not address the ordinance's validity under the framework laid out in Bradley, 2003
UT 16 at ¶¶ 14‐15 (describing our application of the arbitrary and capricious standard to municipal land
use disputes). Provo City urges us to apply a "reasonably debatable" standard when reviewing the
constitutionality of the ordinance. We again clarify, however, as we previously clarified in Bradley, that
we apply the "reasonably debatable" standard when determining whether a municipality's legislative
decision is arbitrary and capricious. Id. at ¶ 10. When determining whether a municipal action is
otherwise illegal, we apply the standard appropriate to the particular claim of illegality. See Gardner v.
Perry City, 2000 UT App 1, ¶ 9 & n.3, 994 P.2d 811 (recognizing the distinction between arguing illegality
and arguing arbitrariness and capriciousness).
5. Utah Const. art. I, § 24 ("All laws of a general nature shall have uniform operation.").
6. We need not consider whether we should apply heightened scrutiny in our analysis because the
Owners concede, and we think it is clear, that the ordinance does not implicate a fundamental right or
create a classification that is "considered impermissible or suspect in the abstract." Gallivan, 2002 UT 89
at ¶ 41 (internal quotation omitted).

HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Bill Aspegren <aspegren@comcast.net>
Thursday, March 28, 2019 4:27 PM
HANSEN Alissa H
Ron-Janet Bevirt; Ted Coopman; JACOBS Carolyn (SMTP); JEROME Emily N; ZELENKA Alan
ADU Code Amendment Suggestions

Alissa, I have read Ron Bevirt and Ted Coopman’s comments regarding community involvement/review of the rewritten
ADU ordinance and agree that the revised ordinance needs to be presented to stakeholders before it is given to either
the planning commission or the city council.
There are a lot of strong opinions about ADUs and these probably can not be resolved without a collaborate effort of
stakeholders.
The economist from the Housing Tools and Strategies project did not even create a feasibility chart for ADUs. When I
asked why she said they are not like other rentals and basically don’t pencil out. I have run various scenarios and ADUs
don’t make good financial sense, except at market rate rents.
Based on the changes Bill Kloos wants in the Kamps‐Hughes appeal I can’t imagine a revised ADU ordinance, based on
the council’s direction, avoiding further appeals.
If we hope to avoid litigation and want a quality product much better community involvement is required.
Bill
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Carolyn Jacobs <carolyn.i.jacobs@gmail.com>
Thursday, March 28, 2019 4:13 PM
David Monk
Ron-Janet Bevirt; Ted Coopman; *Eugene Mayor, City Council, and City Manager; HANSEN Alissa H;
Eugene NLC
Re: [NLC] Re: ADU Code Amendment Suggestions

Alissa ‐‐ I too strongly support what other community members have already stated with abundant clarity. We, the
general public, need and deserve information early in the process when code changes are being considered and we
need to be involved in all phases of the process ‐‐ all before final recommendations are presented to the Council. I
believe the City has this exact responsibility! We are more than willing to do our part. Please do yours.
Thank you,
Carolyn Jacobs
On Thu, Mar 28, 2019 at 1:04 PM <dmonk@efn.org> wrote:

Alyssa,
Thank you for giving some consideration to what Ted and Ron are suggesting. I would
reiterate their point that including neighborhood leaders at the front end of these
decision making processes would demonstrate the City's commitment to citizen
involvement. This would allow us to build working relationships with staff and Council
which would surely minimize conflict and, in my opinion, improve staff's proposals to
Council.
Thank you,
David Monk
SEN

From: "Ron-Janet Bevirt" <beznys@gmail.com>
To: "Ted Coopman" <jwneugene@gmail.com>, "TAYLOR Betty L"
<Betty.L.Taylor@ci.eugene.or.us>, "*Eugene Mayor, City Council, and City Manager"
<mayorcouncilandcitymanager@ci.eugene.or.us>
Cc: "HANSEN Alissa H." <alissa.h.hansen@ci.eugene.or.us>, "SEMPLE Emily"
<emily.semple@ci.eugene.or.us>, "Eugene NLC" <eugene-nlc@googlegroups.com>
Sent: Thursday, March 28, 2019 11:25:14 AM
Subject: [NLC] Re: ADU Code Amendment Suggestions
Hello Alyssa and others,
I agree with Ted's message and requests.
As I have said to you, to the Mayor, and others previously,
a great deal of divisive and wasted effort goes
1

into the failure to have adequate discussion between
representatives of the Public and Staff (supposedly
placing unbiased information before Council)
before Planning Staff sends material to Council.
If we could work out a balanced presentation of
the pros and cons before, what often prove to be
contentious presentations by Staff to Council, it
would save a lot of frustration on all sides. When
Staff sends material, clearly seen by neighborhood
leaders to be biased toward the points of view of
particular lobbies, it gives the "public" a very bad
impression about City Government.
It is extremely frustrating to sit and listen to Planning
Staff (dare we say lie) or at least mis-represent
information to Council. (For instance: Denny Braud
informing Council that information from the Better
Housing Together Forum and the Housing Tools
and Strategies Working Group provided Planning
Staff with the basis for their presented recommendations
to Council.)
Can the Planning Commission membership be truly seen
to be impartial?
Where and why have the items on the list of requests/issues
from the Neighborhood Leaders Council, such as a CIC,
independent of Planning Commission, delivered the Mayor
disappeared?
There are many issues facing Eugene, which have
serious implications for the future of the City, can we
not give all points of view a greater chance to weigh-in
before the issue goes before Council?
Ron Bevirt Co-Chair SHiNA
On Thu, Mar 28, 2019 at 10:30 AM Ted Coopman <jwneugene@gmail.com> wrote:
Hi Alissa,
I hope you are well and enjoying our spring weather.
I had a few questions/requests concerning the ADU process.
What work has been done on a "clear and objective" definition for "Accessory Dwelling Unit"? It would be helpful if
staff provided neighborhood leaders an early draft so that we may review and comment. That would assist in
enacting Goal 1.
Goal 1 requires: "The citizen involvement program shall involve a cross-section of affected citizens in all phases of
the planning process." Neighborhood leaders are an essential set of representatives that are included in any
2

reasonable "cross-section of affected citizens" and it is mandated we get consulted on any land use of development
in our respective neighborhoods.
It also would be helpful if neighborhood leaders got early draft(s) on any consideration and possible revision to the
definitions and scope of "siting," "design" and "reasonable." These are rather vague terms and how we define them
really sets the scope of what we are considering.
It appears staff, at this point, are recommending removal of:






Prohibition on New Flag Lots
Owner/Occupancy Requirement
Maximum Bedroom Limitation
Maximum Occupancy Limitation
Dog Keeping Limitation

It would be useful to get early draft(s) of the justifications for all criteria that are proposed for removal. Moreover,
any revisions to any of the specific criteria that the City Council directed be retained.
Of particular concern for the JWN, is staff planning to remove or modify any of the "area-specific" ADU criteria, other
than the ones identified by City Council?
Speaking of which, is staff considering removing any other criteria? If so, could we get a heads-up along with the
reason for removing them? It would also be useful to get early draft(s) of the justifications that the City Council
directed be written for all criteria that are proposed for removal.

Finally,

we want to make sure there are plans for Citizen Involvement prior to presenting a recommended draft
ordinance to the City Council.
I know that is a lot, but since this process will likely set the pace and parameters for the many future land use and
code amendment discussions it would be better to "measure twice and cut once." That way we can ensure any
changes will stick and we won't wind up back at square one (again).
Thanks again for your hard work on this, I know it is challenge, but I think if we can work together we can get a good
grasp of the technicalities and come up with a good code revision that everyone will be equally annoyed with - the
definition of good policy!
-TED
Ted M. Coopman, Chair,

-Jefferson Westside Neighbors
Executive Board
Eugene, OR
www.jwneugene.org
-NLC Facebook Page: https://www.facebook.com/NeighborhoodLeadersCouncil
Web Site: http://eugeneneighborhoods.wordpress.com
--You received this message because you are subscribed to the Google Groups
"Eugene Neighborhood Leaders Council (NLC) List" group.
To unsubscribe from this group and stop receiving emails from it, send an email to
eugene-nlc+unsubscribe@googlegroups.com.
To post to this group, send email to eugene-nlc@googlegroups.com.
3

Visit this group at https://groups.google.com/group/eugene-nlc.
For more options, visit https://groups.google.com/d/optout.
‐‐
NLC Facebook Page: https://www.facebook.com/NeighborhoodLeadersCouncil
Web Site: http://eugeneneighborhoods.wordpress.com
‐‐‐
You received this message because you are subscribed to the Google Groups "Eugene Neighborhood Leaders Council
(NLC) List" group.
To unsubscribe from this group and stop receiving emails from it, send an email to eugene‐
nlc+unsubscribe@googlegroups.com.
To post to this group, send email to eugene‐nlc@googlegroups.com.
Visit this group at https://groups.google.com/group/eugene‐nlc.
For more options, visit https://groups.google.com/d/optout.
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

dmonk@efn.org
Thursday, March 28, 2019 1:05 PM
Ron-Janet Bevirt
Ted Coopman; *Eugene Mayor, City Council, and City Manager; HANSEN Alissa H; Eugene NLC
Re: [NLC] Re: ADU Code Amendment Suggestions

Alyssa,
Thank you for giving some consideration to what Ted and Ron are suggesting. I would
reiterate their point that including neighborhood leaders at the front end of these
decision making processes would demonstrate the City's commitment to citizen
involvement. This would allow us to build working relationships with staff and Council
which would surely minimize conflict and, in my opinion, improve staff's proposals to
Council.
Thank you,
David Monk
SEN

From: "Ron-Janet Bevirt" <beznys@gmail.com>
To: "Ted Coopman" <jwneugene@gmail.com>, "TAYLOR Betty L"
<Betty.L.Taylor@ci.eugene.or.us>, "*Eugene Mayor, City Council, and City Manager"
<mayorcouncilandcitymanager@ci.eugene.or.us>
Cc: "HANSEN Alissa H." <alissa.h.hansen@ci.eugene.or.us>, "SEMPLE Emily"
<emily.semple@ci.eugene.or.us>, "Eugene NLC" <eugene-nlc@googlegroups.com>
Sent: Thursday, March 28, 2019 11:25:14 AM
Subject: [NLC] Re: ADU Code Amendment Suggestions
Hello Alyssa and others,
I agree with Ted's message and requests.
As I have said to you, to the Mayor, and others previously,
a great deal of divisive and wasted effort goes
into the failure to have adequate discussion between
representatives of the Public and Staff (supposedly
placing unbiased information before Council)
before Planning Staff sends material to Council.
If we could work out a balanced presentation of
the pros and cons before, what often prove to be
contentious presentations by Staff to Council, it
1

would save a lot of frustration on all sides. When
Staff sends material, clearly seen by neighborhood
leaders to be biased toward the points of view of
particular lobbies, it gives the "public" a very bad
impression about City Government.
It is extremely frustrating to sit and listen to Planning
Staff (dare we say lie) or at least mis-represent
information to Council. (For instance: Denny Braud
informing Council that information from the Better
Housing Together Forum and the Housing Tools
and Strategies Working Group provided Planning
Staff with the basis for their presented recommendations
to Council.)
Can the Planning Commission membership be truly seen
to be impartial?
Where and why have the items on the list of requests/issues
from the Neighborhood Leaders Council, such as a CIC,
independent of Planning Commission, delivered the Mayor
disappeared?
There are many issues facing Eugene, which have
serious implications for the future of the City, can we
not give all points of view a greater chance to weigh-in
before the issue goes before Council?
Ron Bevirt Co-Chair SHiNA
On Thu, Mar 28, 2019 at 10:30 AM Ted Coopman <jwneugene@gmail.com> wrote:
Hi Alissa,
I hope you are well and enjoying our spring weather.
I had a few questions/requests concerning the ADU process.
What work has been done on a "clear and objective" definition for "Accessory Dwelling Unit"? It would be helpful if
staff provided neighborhood leaders an early draft so that we may review and comment. That would assist in enacting
Goal 1.
Goal 1 requires: "The citizen involvement program shall involve a cross-section of affected citizens in all phases of
the planning process." Neighborhood leaders are an essential set of representatives that are included in any
reasonable "cross-section of affected citizens" and it is mandated we get consulted on any land use of development in
our respective neighborhoods.

It also would be helpful if neighborhood leaders got early draft(s) on any consideration and possible revision to the
definitions and scope of "siting," "design" and "reasonable." These are rather vague terms and how we define them
really sets the scope of what we are considering.

2

It appears staff, at this point, are recommending removal of:






Prohibition on New Flag Lots
Owner/Occupancy Requirement
Maximum Bedroom Limitation
Maximum Occupancy Limitation
Dog Keeping Limitation

It would be useful to get early draft(s) of the justifications for all criteria that are proposed for removal. Moreover,
any revisions to any of the specific criteria that the City Council directed be retained.

Of particular concern for the JWN, is staff planning to remove or modify any of the "area-specific" ADU criteria, other
than the ones identified by City Council?
Speaking of which, is staff considering removing any other criteria? If so, could we get a heads-up along with the
reason for removing them? It would also be useful to get early draft(s) of the justifications that the City Council
directed be written for all criteria that are proposed for removal.

Finally,

we want to make sure there are plans for Citizen Involvement prior to presenting a recommended draft
ordinance to the City Council.

I know that is a lot, but since this process will likely set the pace and parameters for the many future land use and
code amendment discussions it would be better to "measure twice and cut once." That way we can ensure any changes
will stick and we won't wind up back at square one (again).

Thanks again for your hard work on this, I know it is challenge, but I think if we can work together we can get a good
grasp of the technicalities and come up with a good code revision that everyone will be equally annoyed with - the
definition of good policy!

-TED
Ted M. Coopman, Chair,

-Jefferson Westside Neighbors
Executive Board
Eugene, OR
www.jwneugene.org
-NLC Facebook Page: https://www.facebook.com/NeighborhoodLeadersCouncil
Web Site: http://eugeneneighborhoods.wordpress.com
--You received this message because you are subscribed to the Google Groups
"Eugene Neighborhood Leaders Council (NLC) List" group.
To unsubscribe from this group and stop receiving emails from it, send an email to
eugene-nlc+unsubscribe@googlegroups.com.
To post to this group, send email to eugene-nlc@googlegroups.com.
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Visit this group at https://groups.google.com/group/eugene-nlc.
For more options, visit https://groups.google.com/d/optout.
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Ron-Janet Bevirt <beznys@gmail.com>
Thursday, March 28, 2019 11:25 AM
Ted Coopman; TAYLOR Betty L; *Eugene Mayor, City Council, and City Manager
HANSEN Alissa H; SEMPLE Emily; Eugene NLC
Re: ADU Code Amendment Suggestions

Hello Alyssa and others,
I agree with Ted's message and requests.
As I have said to you, to the Mayor, and others previously,
a great deal of divisive and wasted effort goes
into the failure to have adequate discussion between
representatives of the Public and Staff (supposedly
placing unbiased information before Council)
before Planning Staff sends material to Council.
If we could work out a balanced presentation of
the pros and cons before, what often prove to be
contentious presentations by Staff to Council, it
would save a lot of frustration on all sides. When
Staff sends material, clearly seen by neighborhood
leaders to be biased toward the points of view of
particular lobbies, it gives the "public" a very bad
impression about City Government.
It is extremely frustrating to sit and listen to Planning
Staff (dare we say lie) or at least mis‐represent
information to Council. (For instance: Denny Braud
informing Council that information from the Better
Housing Together Forum and the Housing Tools
and Strategies Working Group provided Planning
Staff with the basis for their presented recommendations
to Council.)
Can the Planning Commission membership be truly seen
to be impartial?
Where and why have the items on the list of requests/issues
from the Neighborhood Leaders Council, such as a CIC,
independent of Planning Commission, delivered the Mayor
disappeared?
There are many issues facing Eugene, which have
serious implications for the future of the City, can we
not give all points of view a greater chance to weigh‐in
before the issue goes before Council?
Ron Bevirt Co‐Chair SHiNA

On Thu, Mar 28, 2019 at 10:30 AM Ted Coopman <jwneugene@gmail.com> wrote:
Hi Alissa,
I hope you are well and enjoying our spring weather.
I had a few questions/requests concerning the ADU process.
1

What work has been done on a "clear and objective" definition for "Accessory Dwelling Unit"? It would be helpful if
staff provided neighborhood leaders an early draft so that we may review and comment. That would assist in enacting
Goal 1.
Goal 1 requires: "The citizen involvement program shall involve a cross-section of affected citizens in all phases of
the planning process." Neighborhood leaders are an essential set of representatives that are included in any
reasonable "cross-section of affected citizens" and it is mandated we get consulted on any land use of development in
our respective neighborhoods.
It also would be helpful if neighborhood leaders got early draft(s) on any consideration and possible revision to the
definitions and scope of "siting," "design" and "reasonable." These are rather vague terms and how we define them
really sets the scope of what we are considering.
It appears staff, at this point, are recommending removal of:






Prohibition on New Flag Lots
Owner/Occupancy Requirement
Maximum Bedroom Limitation
Maximum Occupancy Limitation
Dog Keeping Limitation

It would be useful to get early draft(s) of the justifications for all criteria that are proposed for removal. Moreover,
any revisions to any of the specific criteria that the City Council directed be retained.
Of particular concern for the JWN, is staff planning to remove or modify any of the "area-specific" ADU criteria, other
than the ones identified by City Council?
Speaking of which, is staff considering removing any other criteria? If so, could we get a heads-up along with the
reason for removing them? It would also be useful to get early draft(s) of the justifications that the City Council
directed be written for all criteria that are proposed for removal.

Finally, we want to make sure there are plans for Citizen Involvement prior to presenting a recommended draft
ordinance to the City Council.
I know that is a lot, but since this process will likely set the pace and parameters for the many future land use and
code amendment discussions it would be better to "measure twice and cut once." That way we can ensure any changes
will stick and we won't wind up back at square one (again).
Thanks again for your hard work on this, I know it is challenge, but I think if we can work together we can get a good
grasp of the technicalities and come up with a good code revision that everyone will be equally annoyed with - the
definition of good policy!
-TED
Ted M. Coopman, Chair,

‐‐
Jefferson Westside Neighbors
Executive Board
Eugene, OR
www.jwneugene.org
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HANSEN Alissa H
From:
Sent:
To:
Subject:

Ted Coopman <jwneugene@gmail.com>
Thursday, March 28, 2019 10:30 AM
HANSEN Alissa H; SEMPLE Emily; Eugene NLC
ADU Code Amendment Suggestions

Hi Alissa,
I hope you are well and enjoying our spring weather.
I had a few questions/requests concerning the ADU process.
What work has been done on a "clear and objective" definition for "Accessory Dwelling Unit"? It would be helpful if staff
provided neighborhood leaders an early draft so that we may review and comment. That would assist in enacting Goal
1.
Goal 1 requires: "The citizen involvement program shall involve a cross-section of affected citizens in all phases of the
planning process." Neighborhood leaders are an essential set of representatives that are included in any reasonable
"cross-section of affected citizens" and it is mandated we get consulted on any land use of development in our
respective neighborhoods.
It also would be helpful if neighborhood leaders got early draft(s) on any consideration and possible revision to the
definitions and scope of "siting," "design" and "reasonable." These are rather vague terms and how we define them
really sets the scope of what we are considering.
It appears staff, at this point, are recommending removal of:






Prohibition on New Flag Lots
Owner/Occupancy Requirement
Maximum Bedroom Limitation
Maximum Occupancy Limitation
Dog Keeping Limitation

It would be useful to get early draft(s) of the justifications for all criteria that are proposed for removal. Moreover,
any revisions to any of the specific criteria that the City Council directed be retained.
Of particular concern for the JWN, is staff planning to remove or modify any of the "area-specific" ADU criteria, other
than the ones identified by City Council?
Speaking of which, is staff considering removing any other criteria? If so, could we get a heads-up along with the reason
for removing them? It would also be useful to get early draft(s) of the justifications that the City Council directed be
written for all criteria that are proposed for removal.

Finally, we want to make sure there are plans for Citizen Involvement prior to presenting a recommended draft
ordinance to the City Council.
I know that is a lot, but since this process will likely set the pace and parameters for the many future land use and
code amendment discussions it would be better to "measure twice and cut once." That way we can ensure any changes
will stick and we won't wind up back at square one (again).
Thanks again for your hard work on this, I know it is challenge, but I think if we can work together we can get a good
grasp of the technicalities and come up with a good code revision that everyone will be equally annoyed with - the
definition of good policy!
-TED
1

Ted M. Coopman, Chair,

‐‐
Jefferson Westside Neighbors
Executive Board
Eugene, OR
www.jwneugene.org
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HANSEN Alissa H
From:
Sent:
To:
Subject:

Paul Conte <paul.t.conte@gmail.com>
Saturday, March 16, 2019 12:50 PM
*Eugene Mayor, City Council, and City Manager; Eugene Planning Commission; Eugene NLC; JEROME
Emily N
Legislature helps clarify interpretation of "reasonable" ADU regulations

Mayor, Council and City Attorney,
Proper statutory interpretation of "reasonable" regulations is of essential importance to the City Council's
consideration of which ADU regulations do, or would, conform the requirements of ORS 197.312(5)(a) "...
subject to reasonable local regulations relating to siting and design."
Recent action by the Oregon House Committee on Human Services and Housing provides excellent guidance.
The original version of House Bill 2001, which imposes "middle housing" requirements in local residential
zones, originally used the same phrase as above, i.e.:
"SECTION 2. (2) Each city with a population greater than 10,000 and each county with a population
greater than 15,000 shall allow, within its urban growth boundary in areas zoned for detached singlefamily dwellings, the development of at least one middle housing type on each lot, subject to
reasonable local regulations related to siting and design."
However, after testimony pointing out the ambiguity of the highlighted phrase, the House committee has
amended the proposed HB 2001 to now read:
"(5) Local governments may regulate siting and design of middle housing required to be permitted
under this section, provided the regulations allow at least one middle housing type on each lot or
parcel and the regulations do not, individually or cumulatively, discourage the development of
middle housing through unreasonable costs or delay."
There can be no mistaking that the committee made this change to clarify the intent of the language that
was used in the original version of HB 2001; and, it is inconceivable that the committee would intend a
different meaning to the same language that remains in ORS 197.312(5)(a).
Of further relevance is that the revised HB 2001 language is now identical to the long-standing "clear and
objective standards" language in ORS 197.309(9)(a):
"A city or county that adopts or imposes a regulation, provision or requirement under subsection (4)
of this section shall adopt and apply only clear and objective standards, conditions and procedures
regulating the development of affordable housing units within its jurisdiction. The standards,
conditions and procedures may not have the effect, either individually or cumulatively, of
discouraging development of affordable housing units through unreasonable cost or delay."
With this context, the City Council can only interpret the "ADU" statute as allowing:
Local regulations related to siting and design that do not, individually or cumulatively, discourage the
development of ADUs through unreasonable costs or delay.
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This clarity also enables a more pragmatic way to apply the interpretation because LUBA has already
provided guidance on the needed housing prohibition against "unreasonable" regulations in the decision
on Homebuilders Association of Metropolitan Portland v. Metro:
"Regarding whether the challenged decision “discourages needed housing” through unreasonable
delay, we [LUBA] have held that:
'[T]he question of whether approval standards or procedures discourage needed housing
through unreasonable cost or delay cannot, in most cases, be resolved in the abstract, in a
challenge to a legislative decision that adopts such standards or procedures. In the absence
of actual application of standards or procedures in a particular case, it is difficult to see how
any party could demonstrate what the delay or additional cost might be, whether that delay
or cost is reasonable or unreasonable, and whether that delay or cost discourages needed
housing, either alone or in combination with other standards or procedures. * * * While
petitioners argue that certain standards or procedures are likely to increase cost or delay,
they make no effort to demonstrate that such increased cost or delay is unreasonable, alone
or cumulatively. * * * [W]e believe it is highly unlikely that such a demonstration can be made
or, if made, reviewed in a meaningful manner, except in the context of an "as-applied"
challenge.' Home Builders Assoc. v. City of Eugene, ___ Or LUBA ___ (LUBA No. 2001059/063, February 28, 2002) slip op 51 (emphasis in original).
"Here, petitioner speculates that Metro will delay initiating a legislative UGB amendment for housing
for some period of time pursuant to the challenged amendments, and that that delay will be
unreasonable. That speculation has no basis in the record and petitioner’s hypotheticals do not offer
a sufficient basis for concluding that any delay that might result under the challenged decision will
be unreasonable."
The essential "takeaways" from the facts above are:
a) Whether or not an ADU regulation is "reasonable" cannot be determined without substantial
evidence supporting a determination that the regulation would (not "might") cause unreasonable cost
or delay; and
b) In most cases, an ADU regulation can be challenged only when applied to a specific application for
an ADU permit because "hypotheticals" are insufficient to prove a regulation will, in reality,
discourage the development of ADUs and that whatever "discouragement" might arise is
unreasonable. (For example, not allowing ADUs to be so high as to block solar access to an adjacent
property may "discourage" ADU development in some instances, but such a regulation would not be
"unreasonable" in having an impact on cost because it protects a legitmate public interest.)
Accordingly, to be on safe legal ground, the City Council must ignore the flawed interpretation that planning
staff recommended in the AIS for your February 20, 2019 work session to discuss how the city should address
LUBA’s remand of Ordinance No. 20594. As I warned you at the time, here is what the staff recommended
and why it would not fly ...

Staff stated: “‘Reasonable’ is defined as ‘being or remaining within the bounds of reason;
not extreme; not excessive ***; not demanding too much.’ While there is no way to know
how a court will apply this definition (e.g. ‘reasonable’ from whose perspective?), staff
suggest the council incorporate it into the analysis by considering whether a regulation is so
important for addressing a legitimate government concern that it justifies the limitation it
may place on the number of accessory dwellings that may be established by the city.”
I cautioned: The staff interpretation of “reasonable regulations” is far off the mark;
one might even say the staff interpretation itself is unreasonably narrow and
2

misdirected. To begin with, the term and concept of “reasonable” is a basic element
of land use decisions. As one example, the standard that LUBA applies in evaluating
the findings upon which a city land use decision is made is whether a “reasonable
person would rely on evidence in the record to make the finding.” LUBA very
explicitly does not look at whether the city made the “right” or “best” decision.
Instead, to prevail over a finding by the city, an appellant must demonstrate that the
finding was patently unreasonable.
The staff’s suggested interpretation is to weigh a concerns against a hypothetical
number of dwellings. This is both completely irrelevant and impractical. Look at one
of the obvious problems: How would the city (or LUBA or Court of Appeals) decide
how many more (if any) dwellings would “be established by the city” (noting that the
city itself doesn’t “establish” ADUs) with a minimum lot size of 6,100 square feet (for
a primary dwelling and an ADU) versus a minimum lot size of 4,500 square feet? This
would be impossible to determine to any degree. And how “important” is the greater
minimum lot size versus the lesser? This also is intractable. No, the proper question is
this: Is a minimum lot size of 6,100 square feet for two dwellings in a low-density
residential zone “unreasonable” on its face? Obviously, not; especially since Eugene’s
R-1 zone already has zones that allow two dwellings in 4,500 square foot lots (S-JW
and S-C).
In no way is the sensible interpretation I describe here an argument against the City
Council reducing the minimum lot size for ADUs. But within a very wide range,
including the current R-1 criterion, the City Council can make a “reasonable”
regulation.
Hopefully (though perhaps unlikely), a majority of City Councilors will stop blindly relying upon everything
staff tosses out and will give a bit more serious consideration to better-informed and credible testimony
regarding both legal and policy issues with respect to ADUs.
At this point, the Council should hold staff accountable to revise the basis on which staff are assessing
whether ADU regulations are "reasonable" before they present any draft ordinance and findings to the
Council.
Thank you for your consideration.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
_________________

Accredited Earth Advantage
Sustainable Homes Professional

3

HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Carlis Nixon <carlisn@efn.org>
Wednesday, March 06, 2019 7:07 PM
YEH Jennifer K
HANSEN Alissa H; *Eugene Mayor, City Council, and City Manager
Re: Update: Accessory/Secondary Dwellings in Eugene

Hi Jennifer. Thanks for the thoughtful response.
I don't believe the owner/occupancy requirement need be seen as implying that tenants are less desireable residents
than owners. The principal comparison here should be seen as between a present owner and an absent owner ‐‐
between the vested interest of an owner living on site, and the highly probable reduction in liveability if the owner does
not live in one of the units.
I fervently hope that the city will be able to keep this requirement, since there are so many of the requirements related
to siting and design that would allow monster ADU's. People imagine a "tiny house" ‐ however many citizens are going
to be unpleasantly startled to find that their neighboring backyard gets filled with a monumental structure that comes to
within 5 feet of the property boundary and towers above their backyard, eliminating their privacy and blocking their
sunlight.
If the city cannot retain an owner occupancy requirement, then we should postpone ALL ADU permitting until the siting
and structure codes can actually be made "reasonable", meaning protective of quality of community life. This would
include stipulating a proportion of the property as mandatory non‐parking greenspace, stipulating that setbacks cannot
be 5 feet on all sides of an ADU, stipulating that two‐story ADU's must either have a greater set‐back and/or have a set‐
back second story, to cite just a few that would help preserve community quality.
An ADU need not be a horrible addition to a neighborhood. BUT if the codes do not require a liveable presence, then
there WILL be construction that takes advantage, resulting in the destruction of community life. Renters deserve a
pleasant living space, not a rabbit warren of blocky buildings squeezed together with dark interstices and minimal
greenspace.
Thanks for listening.
Carlis Nixon

On Mar 6, 2019, at 11:08 AM, YEH Jennifer K wrote:

Carlis,
Thank you for the email. The state has told the city that we can only keep requirements that cover
“siting and design.” Who owns or lives in a building has nothing to do with the structure itself but how it
is used. Therefore who owns or lives in a particular structure does not appear to be covered in siting and
design.
I don’t know if people are talking about discriminating against minorities, but the argument that renters
are less desirable than home owners does make broad assumptions about behavior. Over 50% of my
ward is renters and I see no evidence they are disproportionately problematic. Assuming that renters
1

would be, I believe, is prejudice and if we created requirements based on that prejudice then its
discrimination.
I do think there are other criteria we can keep and adjust to make ADUs fit into our neighborhoods so
they add value to our community.
Thank you,
Jennifer

‐‐‐
Jennifer Yeh
Eugene City Councilor, Ward 4
541.682.8344
From: Carlis Nixon [mailto:carlisn@efn.org]
Sent: Monday, March 04, 2019 6:26 PM
To: HANSEN Alissa H
Cc: *Eugene Mayor, City Council, and City Manager
Subject: Re: Update: Accessory/Secondary Dwellings in Eugene

I was unable to attend the February 20 meeting because I was out of town.
I would like to submit a fervent plea not to remove the owner/occupancy requirement, which can
help protect neighborhood communities from absentee ownership that is more concerned with
short term profit than quality of life.
Certainly it is possible to have pleasant secondary dwellings. However current code allows for
many aspects that would undermine quality of life. These include insufficient provision of
proportionate green space, insufficient regulation of setback for privacy and sunlight access,
insufficient phasing-in of transitions in building heights, to name just a few.
Owner occupancy at least offers some hope that a resident owner will have a greater vested
interest in maintaining community quality in comparison to a non-resident owner.
I keep hearing references to the owner/occupancy rule contributing somehow to possible
discrimination against minority tenants. I have yet to hear any reasonable explanation of how
this might work. It seems like one of those ideas that become believed simply because repeated
often enough - a tactic that is becoming more and more prevalent in these times.
Carlis Nixon
On Mar 4, 2019, at 5:11 PM, HANSEN Alissa H wrote:

Greetings ‐
City Council held a work session on February 20, 2019 to begin addressing
the Land Use Board of Appeals (LUBA) remand on Accessory/Secondary
Dwellings. Meeting materials and a webcast of the full meeting are
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available here. At the meeting, Council reviewed the accessory dwelling
regulations raised in the LUBA appeal and provided an initial determination of
whether or not they are “reasonable regulations relating to siting and design”
consistent with Senate Bill 1051. Council provided direction for staff to return
with a proposed ordinance showing some regulations removed from the land
use code along with a written explanation to justify how the remaining
regulations raised in the LUBA appeal are consistent with SB 1051. Based on
Council’s initial direction, the regulations proposed to be removed are:


Prohibition on New Flag Lots



Owner/Occupancy Requirement



Maximum Bedroom Limitation



Maximum Occupancy Limitation



Dog Keeping Limitation
A public hearing on the proposed ordinance before the City Council has
been tentatively scheduled for May 20, 2019 at 7:30 pm. The hearing will
be an opportunity for you to share your support and concerns with the City
Council in writing or in person. Council will not make a decision until after
the hearing and after considering the testimony.





Notice of the hearing will be mailed to those who have provided a mailing
address and I will also send out an email with the notice. We are planning to
send out notice about 3‐4 weeks in advance of the hearing. At that time, we
intend to have the following materials available for review:
Summary of the proposed changes
Proposed ordinance showing the above five regulations proposed for removal
from Eugene’s land use code
Written explanation addressing how the regulations raised in the LUBA appeal
relate to the requirement in state law requiring“reasonable regulations relating
to siting and design”
For background information, visit https://www.eugene‐or.gov/764/Land‐Use‐
Code‐Amendments
Please contact me if you have any questions. Thanks for your interest.
Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
th

Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law

_____________________________________________
From: HANSEN Alissa H
Sent: Friday, February 08, 2019 8:16 AM
To: HANSEN Alissa H <AHansen@eugene‐or.gov>
Subject: RE: Update: Accessory/Secondary Dwellings in Eugene
3

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at
noon on February 20, 2019, that may be of interest to you. You are receiving this email
because you expressed interest in the City’s regulations for accessory dwelling units and
you provided the City with your e‐mail address.
As you may know, in 2017, the City adopted land use code amendments pertaining to
accessory dwelling units (ADUs), but those amendments were appealed to the Oregon
Land Use Board of Appeals (LUBA). LUBA sent the code amendments back to the City
with instructions, making them ineffective. The amendments were adopted to respond
to one of the requirements in a new state law (Senate Bill 1051/ ORS 197.312(5)). They
would have expanded the areas within the City where ADUs could be located and made
those ADUs subject to ADU regulations already in the City’s land use code. LUBA found
that the City erred when it extended the application of the City’s existing ADU
regulations to ADUs in the new areas without, at the same time, determining the
existing regulations are “reasonable local regulations relating to siting and design” as
required by the new state law. LUBA did not approve of the City’s intention to
implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin
addressing LUBA’s remand. The Council will be asked to discuss the existing ADU
regulations that are implicated by LUBA’s remand. The Council will discuss the
regulations in terms of their “reasonableness” and relationship to “siting and
design.” The goal of the work session is for the Council to provide City staff with initial
direction for preparation of a proposed ordinance that would implement the new state
law as directed in LUBA’s decision. Based on the City Council’s initial direction, staff will
prepare a proposed ordinance to be considered at a later public hearing. A more formal
public notice will be mailed to those who have provided their physical mailing address
when a public hearing date has been set, and I will email it out as well. The hearing will
be the opportunity for you to share your support and concerns with the City Council in
writing or in person.
The materials for the February 20, 2019 City Council work session will be available here
by the end of today: https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐
Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
th

Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

YEH Jennifer K
Wednesday, March 06, 2019 11:09 AM
NIXON Carlis (SMTP); HANSEN Alissa H
*Eugene Mayor, City Council, and City Manager
RE: Update: Accessory/Secondary Dwellings in Eugene

Carlis,
Thank you for the email. The state has told the city that we can only keep requirements that cover “siting and design.”
Who owns or lives in a building has nothing to do with the structure itself but how it is used. Therefore who owns or
lives in a particular structure does not appear to be covered in siting and design.
I don’t know if people are talking about discriminating against minorities, but the argument that renters are less
desirable than home owners does make broad assumptions about behavior. Over 50% of my ward is renters and I see no
evidence they are disproportionately problematic. Assuming that renters would be, I believe, is prejudice and if we
created requirements based on that prejudice then its discrimination.
I do think there are other criteria we can keep and adjust to make ADUs fit into our neighborhoods so they add value to
our community.
Thank you,
Jennifer

‐‐‐
Jennifer Yeh
Eugene City Councilor, Ward 4
541.682.8344
From: Carlis Nixon [mailto:carlisn@efn.org]
Sent: Monday, March 04, 2019 6:26 PM
To: HANSEN Alissa H
Cc: *Eugene Mayor, City Council, and City Manager
Subject: Re: Update: Accessory/Secondary Dwellings in Eugene

I was unable to attend the February 20 meeting because I was out of town.
I would like to submit a fervent plea not to remove the owner/occupancy requirement, which can help protect
neighborhood communities from absentee ownership that is more concerned with short term profit than quality
of life.
Certainly it is possible to have pleasant secondary dwellings. However current code allows for many aspects
that would undermine quality of life. These include insufficient provision of proportionate green space,
insufficient regulation of setback for privacy and sunlight access, insufficient phasing-in of transitions in
building heights, to name just a few.
Owner occupancy at least offers some hope that a resident owner will have a greater vested interest in
maintaining community quality in comparison to a non-resident owner.
1

I keep hearing references to the owner/occupancy rule contributing somehow to possible discrimination against
minority tenants. I have yet to hear any reasonable explanation of how this might work. It seems like one of
those ideas that become believed simply because repeated often enough - a tactic that is becoming more and
more prevalent in these times.
Carlis Nixon
On Mar 4, 2019, at 5:11 PM, HANSEN Alissa H wrote:
Greetings ‐
City Council held a work session on February 20, 2019 to begin addressing the Land Use Board
of Appeals (LUBA) remand on Accessory/Secondary Dwellings. Meeting materials and a webcast
of the full meeting are available here. At the meeting, Council reviewed the accessory dwelling
regulations raised in the LUBA appeal and provided an initial determination of whether or not
they are “reasonable regulations relating to siting and design” consistent with Senate Bill 1051.
Council provided direction for staff to return with a proposed ordinance showing some
regulations removed from the land use code along with a written explanation to justify how the
remaining regulations raised in the LUBA appeal are consistent with SB 1051. Based on
Council’s initial direction, the regulations proposed to be removed are:


Prohibition on New Flag Lots



Owner/Occupancy Requirement



Maximum Bedroom Limitation



Maximum Occupancy Limitation



Dog Keeping Limitation
A public hearing on the proposed ordinance before the City Council has been tentatively
scheduled for May 20, 2019 at 7:30 pm. The hearing will be an opportunity for you to share
your support and concerns with the City Council in writing or in person. Council will not make a
decision until after the hearing and after considering the testimony.
Notice of the hearing will be mailed to those who have provided a mailing address and I will
also send out an email with the notice. We are planning to send out notice about 3‐4 weeks in
advance of the hearing. At that time, we intend to have the following materials available for
review:





Summary of the proposed changes
Proposed ordinance showing the above five regulations proposed for removal from Eugene’s
land use code
Written explanation addressing how the regulations raised in the LUBA appeal relate to the
requirement in state law requiring“reasonable regulations relating to siting and design”

For background information, visit https://www.eugene‐or.gov/764/Land‐Use‐Code‐
Amendments
Please contact me if you have any questions. Thanks for your interest.
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Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
th

Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law

_____________________________________________
From: HANSEN Alissa H
Sent: Friday, February 08, 2019 8:16 AM
To: HANSEN Alissa H <AHansen@eugene‐or.gov>
Subject: RE: Update: Accessory/Secondary Dwellings in Eugene

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at noon on February
20, 2019, that may be of interest to you. You are receiving this email because you expressed interest in
the City’s regulations for accessory dwelling units and you provided the City with your e‐mail address.
As you may know, in 2017, the City adopted land use code amendments pertaining to accessory
dwelling units (ADUs), but those amendments were appealed to the Oregon Land Use Board of Appeals
(LUBA). LUBA sent the code amendments back to the City with instructions, making them
ineffective. The amendments were adopted to respond to one of the requirements in a new state law
(Senate Bill 1051/ ORS 197.312(5)). They would have expanded the areas within the City where ADUs
could be located and made those ADUs subject to ADU regulations already in the City’s land use
code. LUBA found that the City erred when it extended the application of the City’s existing ADU
regulations to ADUs in the new areas without, at the same time, determining the existing regulations are
“reasonable local regulations relating to siting and design” as required by the new state law. LUBA did
not approve of the City’s intention to implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin addressing LUBA’s
remand. The Council will be asked to discuss the existing ADU regulations that are implicated by LUBA’s
remand. The Council will discuss the regulations in terms of their “reasonableness” and relationship to
“siting and design.” The goal of the work session is for the Council to provide City staff with initial
direction for preparation of a proposed ordinance that would implement the new state law as directed
in LUBA’s decision. Based on the City Council’s initial direction, staff will prepare a proposed ordinance
to be considered at a later public hearing. A more formal public notice will be mailed to those who have
provided their physical mailing address when a public hearing date has been set, and I will email it out as
well. The hearing will be the opportunity for you to share your support and concerns with the City
Council in writing or in person.
The materials for the February 20, 2019 City Council work session will be available here by the end of
today: https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
th

Phone 541.682.5508 | Fax 541.682.5572
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Carlis Nixon <carlisn@efn.org>
Monday, March 04, 2019 6:26 PM
HANSEN Alissa H
*Eugene Mayor, City Council, and City Manager
Re: Update: Accessory/Secondary Dwellings in Eugene

I was unable to attend the February 20 meeting because I was out of town.
I would like to submit a fervent plea not to remove the owner/occupancy requirement, which can help protect
neighborhood communities from absentee ownership that is more concerned with short term profit than quality of life.
Certainly it is possible to have pleasant secondary dwellings. However current code allows for many aspects that would
undermine quality of life. These include insufficient provision of proportionate green space, insufficient regulation of
setback for privacy and sunlight access, insufficient phasing‐in of transitions in building heights, to name just a few.
Owner occupancy at least offers some hope that a resident owner will have a greater vested interest in maintaining
community quality in comparison to a non‐resident owner.
I keep hearing references to the owner/occupancy rule contributing somehow to possible discrimination against
minority tenants. I have yet to hear any reasonable explanation of how this might work. It seems like one of those ideas
that become believed simply because repeated often enough ‐ a tactic that is becoming more and more prevalent in
these times.
Carlis Nixon

On Mar 4, 2019, at 5:11 PM, HANSEN Alissa H wrote:

Greetings ‐
City Council held a work session on February 20, 2019 to begin addressing the Land Use Board
of Appeals (LUBA) remand on Accessory/Secondary Dwellings. Meeting materials and a webcast
of the full meeting are available here. At the meeting, Council reviewed the accessory dwelling
regulations raised in the LUBA appeal and provided an initial determination of whether or not
they are “reasonable regulations relating to siting and design” consistent with Senate Bill 1051.
Council provided direction for staff to return with a proposed ordinance showing some
regulations removed from the land use code along with a written explanation to justify how the
remaining regulations raised in the LUBA appeal are consistent with SB 1051. Based on
Council’s initial direction, the regulations proposed to be removed are:


Prohibition on New Flag Lots



Owner/Occupancy Requirement



Maximum Bedroom Limitation



Maximum Occupancy Limitation



Dog Keeping Limitation
1

A public hearing on the proposed ordinance before the City Council has been tentatively
scheduled for May 20, 2019 at 7:30 pm. The hearing will be an opportunity for you to share
your support and concerns with the City Council in writing or in person. Council will not make a
decision until after the hearing and after considering the testimony.
Notice of the hearing will be mailed to those who have provided a mailing address and I will
also send out an email with the notice. We are planning to send out notice about 3‐4 weeks in
advance of the hearing. At that time, we intend to have the following materials available for
review:




Summary of the proposed changes
Proposed ordinance showing the above five regulations proposed for removal from Eugene’s
land use code
Written explanation addressing how the regulations raised in the LUBA appeal relate to the
requirement in state law requiring“reasonable regulations relating to siting and design”

For background information, visit https://www.eugene‐or.gov/764/Land‐Use‐Code‐
Amendments
Please contact me if you have any questions. Thanks for your interest.
Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
th

Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law

_____________________________________________
From: HANSEN Alissa H
Sent: Friday, February 08, 2019 8:16 AM
To: HANSEN Alissa H <AHansen@eugene‐or.gov>
Subject: RE: Update: Accessory/Secondary Dwellings in Eugene

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at noon on February
20, 2019, that may be of interest to you. You are receiving this email because you expressed interest in
the City’s regulations for accessory dwelling units and you provided the City with your e‐mail address.
As you may know, in 2017, the City adopted land use code amendments pertaining to accessory
dwelling units (ADUs), but those amendments were appealed to the Oregon Land Use Board of Appeals
(LUBA). LUBA sent the code amendments back to the City with instructions, making them
ineffective. The amendments were adopted to respond to one of the requirements in a new state law
(Senate Bill 1051/ ORS 197.312(5)). They would have expanded the areas within the City where ADUs
could be located and made those ADUs subject to ADU regulations already in the City’s land use
code. LUBA found that the City erred when it extended the application of the City’s existing ADU
regulations to ADUs in the new areas without, at the same time, determining the existing regulations are
2

“reasonable local regulations relating to siting and design” as required by the new state law. LUBA did
not approve of the City’s intention to implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin addressing LUBA’s
remand. The Council will be asked to discuss the existing ADU regulations that are implicated by LUBA’s
remand. The Council will discuss the regulations in terms of their “reasonableness” and relationship to
“siting and design.” The goal of the work session is for the Council to provide City staff with initial
direction for preparation of a proposed ordinance that would implement the new state law as directed
in LUBA’s decision. Based on the City Council’s initial direction, staff will prepare a proposed ordinance
to be considered at a later public hearing. A more formal public notice will be mailed to those who have
provided their physical mailing address when a public hearing date has been set, and I will email it out as
well. The hearing will be the opportunity for you to share your support and concerns with the City
Council in writing or in person.
The materials for the February 20, 2019 City Council work session will be available here by the end of
today: https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
th

Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Subject:

HANSEN Alissa H
Monday, March 04, 2019 5:12 PM
HANSEN Alissa H
Update: Accessory/Secondary Dwellings in Eugene

Greetings ‐
City Council held a work session on February 20, 2019 to begin addressing the Land Use Board of Appeals
(LUBA) remand on Accessory/Secondary Dwellings. Meeting materials and a webcast of the full meeting are
available here. At the meeting, Council reviewed the accessory dwelling regulations raised in the LUBA appeal
and provided an initial determination of whether or not they are “reasonable regulations relating to siting and
design” consistent with Senate Bill 1051. Council provided direction for staff to return with a proposed
ordinance showing some regulations removed from the land use code along with a written explanation to
justify how the remaining regulations raised in the LUBA appeal are consistent with SB 1051. Based on
Council’s initial direction, the regulations proposed to be removed are:






Prohibition on New Flag Lots
Owner/Occupancy Requirement
Maximum Bedroom Limitation
Maximum Occupancy Limitation
Dog Keeping Limitation

A public hearing on the proposed ordinance before the City Council has been tentatively scheduled for May
20, 2019 at 7:30 pm. The hearing will be an opportunity for you to share your support and concerns with the
City Council in writing or in person. Council will not make a decision until after the hearing and after
considering the testimony.
Notice of the hearing will be mailed to those who have provided a mailing address and I will also send out an
email with the notice. We are planning to send out notice about 3‐4 weeks in advance of the hearing. At that
time, we intend to have the following materials available for review:
 Summary of the proposed changes
 Proposed ordinance showing the above five regulations proposed for removal from Eugene’s land use
code
 Written explanation addressing how the regulations raised in the LUBA appeal relate to the
requirement in state law requiring “reasonable regulations relating to siting and design”
For background information, visit https://www.eugene‐or.gov/764/Land‐Use‐Code‐Amendments
Please contact me if you have any questions. Thanks for your interest.
Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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_____________________________________________
From: HANSEN Alissa H
Sent: Friday, February 08, 2019 8:16 AM
To: HANSEN Alissa H <AHansen@eugene‐or.gov>
Subject: RE: Update: Accessory/Secondary Dwellings in Eugene

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at noon on February 20, 2019, that
may be of interest to you. You are receiving this email because you expressed interest in the City’s regulations for
accessory dwelling units and you provided the City with your e‐mail address.
As you may know, in 2017, the City adopted land use code amendments pertaining to accessory dwelling units (ADUs),
but those amendments were appealed to the Oregon Land Use Board of Appeals (LUBA). LUBA sent the code
amendments back to the City with instructions, making them ineffective. The amendments were adopted to respond to
one of the requirements in a new state law (Senate Bill 1051/ ORS 197.312(5)). They would have expanded the areas
within the City where ADUs could be located and made those ADUs subject to ADU regulations already in the City’s land
use code. LUBA found that the City erred when it extended the application of the City’s existing ADU regulations to
ADUs in the new areas without, at the same time, determining the existing regulations are “reasonable local regulations
relating to siting and design” as required by the new state law. LUBA did not approve of the City’s intention to
implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin addressing LUBA’s remand. The
Council will be asked to discuss the existing ADU regulations that are implicated by LUBA’s remand. The Council will
discuss the regulations in terms of their “reasonableness” and relationship to “siting and design.” The goal of the work
session is for the Council to provide City staff with initial direction for preparation of a proposed ordinance that would
implement the new state law as directed in LUBA’s decision. Based on the City Council’s initial direction, staff will
prepare a proposed ordinance to be considered at a later public hearing. A more formal public notice will be mailed to
those who have provided their physical mailing address when a public hearing date has been set, and I will email it out
as well. The hearing will be the opportunity for you to share your support and concerns with the City Council in writing
or in person.
The materials for the February 20, 2019 City Council work session will be available here by the end of today:
https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

HANSEN Alissa H
Tuesday, February 26, 2019 12:42 PM
zondiez@hotmail.com
*Eugene Mayor, City Council, and City Manager
RE: ADUs

Hello‐
Regarding the minimum lot size requirements for accessory dwelling units, the Council provided direction to
retain these provisions in the City’s land use code. These provisions, along with the other ADU regulations
discussed at the work session, will be the subject of an upcoming public hearing. The public hearing date has
not yet been set, but I can add your email to our interested parties list and email you when it’s been
scheduled.
The issues with the webcast have been resolved, and the complete webcast is available here:
https://eugene.ompnetwork.org/embed/sessions/98837/eugene‐city‐council‐wednesday‐work‐session‐
february‐20‐2019
Let me know if you have any additional questions.
Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law

From: zondie zinke <zondiez@hotmail.com>
Sent: Friday, February 22, 2019 1:14 PM
To: *Eugene Mayor, City Council, and City Manager
Subject: ADUs
City Manager and Staff:
The webcast from Wednesday’s work session seems to have a gap in coverage starting at minute 45:09 amid discussion
of the minimum lot size requirement for ADUs and skips a few of the “yellow zone” items.
Given the problem with the webcast, can you please share the council vote on the minimum lot size with me directly?
Thank you,
Zondie Zinke
1

I am pa
Sent from my iPhone
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HANSEN Alissa H
From:
Sent:
To:
Subject:

KINNISON Michael J
Monday, February 25, 2019 10:19 AM
JENNINGS Stephanie A; FIFIELD Anne E; HANSEN Alissa H; HARDING Terri L
FW: Remove ADU restrictions

FYI
From: richieweinman@gmail.com [mailto:richieweinman@gmail.com]
Sent: Monday, February 25, 2019 9:38 AM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Subject: Remove ADU restrictions
Richard Weinman
55 W. 31st Avenue
Eugene, Or 97405
richieweinman@gmail.com
February 25, 2019
Dear Mayor and City Council
Subject: Housing and Accessory Dwelling Units
You hold the moral high ground when you work toward housing opportunities for those with the greater
needs. The loud voices of fear coming from privileged home owners is obviously being given more respect
than the needs of the 50% of the population who are renters.
Members of the City Council are all owners and are understandably looking at the world through those
experiences. My wife and I are homeowners and have lived in the same South Eugene house since 1986. On
my street there are a number of duplexes, accessory dwelling units secondary apartments. Some are legal
and some definitely are not. None of them have ruined the neighborhood, caused traffic jams, filled the street
with parked cars or led to increases in crime.
As a community we need to find ways for people to help each other with housing. And, local government
needs to get out of the mindset of stopping solutions. The City of Eugene is being shameful in the way it is
dragging its feet in adopting state mandates.
I know something about ADU’s. My wife and I had one built this past year in the Friendly neighborhood. Our
son, who receives federal disability assistance, is the occupant. What I learned is that there will not be an
explosion of ADU’s constructed. Furthermore, no one in their right mind would build one with a profit-motive. It
only made sense for us because we were looking for a long-term housing solution for a family member. We
used our own retirement savings for a housing subsidy. Market-rate rents would never cover the debt service
and maintenance costs if we were planning to rent it out. I would be happy to share a spreadsheet of all of the
costs with any or all of you.
The ADU owner-occupancy requirement is akin to the now-outlawed practice of prohibiting “negroes” in
neighborhoods (still on the deed to my own house). It is a form of redlining against renters that has no place
in our society. There is no basis in fact or data for this law. Frankly, it’s shocking to me that anyone on the
Eugene City Council would vote to keep it in place -- even if the state law didn’t require its abolishment.
1

We have a housing crisis. It is not going to go away. It will get worse. We need to find places to house our
family members, co-workers and those moving to our community for employment. It’s not in our best interest
to force people to bedroom communities where they have to travel longer distances to work or for services. I
urge you, as our elected officials, to support all of the 19 recommendations that are before you. This
isn’t some wild concoction of crazy ideas. These are items that have been approved by cities throughout the
state of Oregon. Please, take the moral high ground. Take action soon.
Sincerely,
Richard Weinman

Richie Weinman
richieweinman@gmail.com
541-912-1767
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HANSEN Alissa H
From:
Sent:
To:
Subject:

SELSER Lindsay R
Monday, February 25, 2019 1:49 PM
HANSEN Alissa H; HOSTICK Robin A
FW: Accessory dwelllings

From: laguz3hedi@gmail.com <laguz3hedi@gmail.com>
Sent: Friday, February 22, 2019 7:14 PM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Subject: Accessory dwelllings

Dear Mayor and City Council:
I am writing to voice my opposition to changing the regulations for
accessory dwellings. I bought my home in Eugene 25 years ago in the
Friendly Neighborhood with the expectation that the neighborhood in
which I live would remain a community of single family homes. I have no
interest in living in a high‐density urban neighborhood, with the
additional people, traffic and renters. I also garden and grow much of
my own food. Already, the sunlight to my gardens has been
compromised by neighbors on two sides tearing down their small homes
and building two story homes. While I don't mind people have an
accessory dwelling, I want the owner to also live on the property. I do
not want regulations changed to allow two story accessory dwellings or
have them too close to the property line, affecting both sunlight for
gardening and my privacy. And finally, anyone with an accessory
dwelling should be required to provide additional parking on their
property for whoever lives there. The streets are becoming way too
crowded already with all the additional vehicles for each property. I
believe the changes proposed will only benefit developers and erode the
liveability of my neighborhood. I want to know my neighbors and be a
part of a community in my neighborhood. I have invested my money,
1

time, and energy into my home, looking to live here for the rest of my
life. Please don't ruin that for me and others.
Thank you for listening.
Tricia Hedin
1180 W. 27th Avenue
Eugene, OR 97405
‐‐
"Magic happens when you don't give up, even though you want to.
The universe always falls in love with a stubborn heart."
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HANSEN Alissa H
From:
Sent:
To:
Subject:

SELSER Lindsay R
Thursday, February 21, 2019 9:47 AM
HANSEN Alissa H; HOSTICK Robin A; FIFIELD Anne E
FW: Council majority affirms staff's tactic to undermine Goal 1 -- Citizen Involvement

From: YEH Jennifer K
Sent: Wednesday, February 20, 2019 5:24 PM
To: Paul Conte <paul.t.conte@gmail.com>; *Eugene Mayor, City Council, and City Manager
<mayorcouncilandcitymanager@ci.eugene.or.us>
Cc: Eugene NLC <eugene‐nlc@googlegroups.com>
Subject: RE: Council majority affirms staff's tactic to undermine Goal 1 ‐‐ Citizen Involvement
Paul,
I completely agree that involvement is essential, however I don’t agree that this process isn’t giving people a chance to
express their ideas.
We’ve taken an initial list of issues related to ADUs and asked people to let us know whether we have them in the right
place – keep or remove. Many of the criteria were put into the “green” category because Councilors weren’t decided on
those and wanted to get feedback from residents. Councilor Semple specifically asked about the options for making
modification after public testimony – it is clearly an option that is being considered as we move this process forward.
This was an effective way to get some of the main issues presented so residents can make comments and suggestions on
specific criteria. I think we will get a lot of good feedback on all of these criteria which will help us make a more
informed decision.
Thanks,
Jennifer
‐‐‐
Jennifer Yeh
Eugene City Councilor, Ward 4
541.682.8344
From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Wednesday, February 20, 2019 4:45 PM
To: *Eugene Mayor, City Council, and City Manager
Cc: Eugene NLC
Subject: Council majority affirms staff's tactic to undermine Goal 1 ‐‐ Citizen Involvement

Dear Mayor and Councilors,
Once again, the Mayor and a naïve majority of councilors fell in line with the staff's ploy to shortcircuit citizen involvement. (Thank you Councilors Taylor and Clark for your principled and
intelligent positions today.)
Here is where you landed. The public will get to participate only in commenting on a fully "cooked"
ordinance that will have already struck some of the most important ADU criteria. The public will
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not be able to see what staff would have provided as supporting findings for these criteria whose
fate was essentially determined by staff. Thus, an ordinary R-1 homeowner will face the daunting
task of providing testimony that not only makes a case based on his or her ordinary understanding
and experience; he or she will also have to somehow construct findings that can withstand the
certain counter-attack by staff. who are adept at hornswoggling gullible councilors.
Goal 1 specifically requires that citizens be involved in all stages of the legislative process, but the
Mayor and City Manager apparently find that too bothersome.
What you should have done was very simple: Produce an ordinance with all the criteria remaining
and with supportive findings for all of them. Any councilor who today was certain he or she would
vote to strike a particular criterion, not matter what he or she heard from the public would have
suffered no prejudice because he or she could vote the same way after the hearing.
But staff fooled you into thinking this predetermination was somehow "productive." Look at the
webcast -- you didn't even have the most basic discussions and determinations on the two separate
statutory elements -- a) was a criteria related to siting and/or design, and the b) was it, or could it
be modified to be, "reasonable." You didn't even have any staff explanation in the "matrix" in front
of you explaining staff's evaluation on the two elements.
The City Attorney completely misled you when she insisted you had a "binary" choice: retain and
add findings or strike. Obviously, some of the criteria could be modified. For example, minimum
lot size might be revised. This cutoff debate about "reasonableness."
The City Attorney also finessed the question of adding the "S-JW preamble" to R-2 and other zones.
While there would remain a hypothetical potential for appeal on an "ADU" application in one of the
R-2, etc. zones, it is extremely unlikely because an applicant would only "win" the opportunity to
fall under the ADU criteria that are eventually adopted and acknowledged. "Cut off your nose to
spite your face," that is. Further, even if such a case was brought, it would likely fail because the
R-2, etc. zones standards are exhaustively more flexible. And in the extremely unlikely event that
an appeal was brought and prevailed, it would almost certainly prevail only on one or two
particular values of a criteria (e.g., off-street parking requirement), which could then be amended
in a simple ordinance on remand.
And the floundering attempt by Alissa Hansen to create an image of the perplexed applicant not
knowing how to submit a building permit was embarrassing from a supposed "professional." Here's
the reality that anyone of you should have raised: A person comes into the planning desk and says:
"I have a lot at 1461 W. 10th Ave., and I want to build a second dwelling. What does my zoning
allow?" Staff replies: "Your lot is in the Chambers Special Area Zone. You can build a second
dwelling according to these criteria." [Hands the person the S-C development criteria.]
It was a good day for the small cadre of "we know best" folks who look for any means to cut out
effective citizen involvement and empowerment.
It was very bad day for Goal 1 and intelligent representation by elected officials.
-- Paul
_________________

Accredited Earth Advantage
Sustainable Homes Professional
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HANSEN Alissa H
From:
Sent:
To:
Subject:

SELSER Lindsay R
Thursday, February 21, 2019 9:47 AM
HANSEN Alissa H; HOSTICK Robin A; FIFIELD Anne E
FW: Council majority affirms staff's tactic to undermine Goal 1 -- Citizen Involvement

FYI
From: Paul Conte <paul.t.conte@gmail.com>
Sent: Wednesday, February 20, 2019 4:45 PM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Cc: Eugene NLC <eugene‐nlc@googlegroups.com>
Subject: Council majority affirms staff's tactic to undermine Goal 1 ‐‐ Citizen Involvement
Dear Mayor and Councilors,
Once again, the Mayor and a naïve majority of councilors fell in line with the staff's ploy to short-circuit
citizen involvement. (Thank you Councilors Taylor and Clark for your principled and intelligent positions
today.)
Here is where you landed. The public will get to participate only in commenting on a fully "cooked"
ordinance that will have already struck some of the most important ADU criteria. The public will not be able
to see what staff would have provided as supporting findings for these criteria whose fate was essentially
determined by staff. Thus, an ordinary R-1 homeowner will face the daunting task of providing testimony
that not only makes a case based on his or her ordinary understanding and experience; he or she will also
have to somehow construct findings that can withstand the certain counter-attack by staff. who are adept
at hornswoggling gullible councilors.
Goal 1 specifically requires that citizens be involved in all stages of the legislative process, but the Mayor
and City Manager apparently find that too bothersome.
What you should have done was very simple: Produce an ordinance with all the criteria remaining and with
supportive findings for all of them. Any councilor who today was certain he or she would vote to strike a
particular criterion, not matter what he or she heard from the public would have suffered no prejudice
because he or she could vote the same way after the hearing.
But staff fooled you into thinking this predetermination was somehow "productive." Look at the webcast -you didn't even have the most basic discussions and determinations on the two separate statutory elements - a) was a criteria related to siting and/or design, and the b) was it, or could it be modified to be,
"reasonable." You didn't even have any staff explanation in the "matrix" in front of you explaining staff's
evaluation on the two elements.
The City Attorney completely misled you when she insisted you had a "binary" choice: retain and add
findings or strike. Obviously, some of the criteria could be modified. For example, minimum lot size might
be revised. This cutoff debate about "reasonableness."
The City Attorney also finessed the question of adding the "S-JW preamble" to R-2 and other zones. While
there would remain a hypothetical potential for appeal on an "ADU" application in one of the R-2, etc.
zones, it is extremely unlikely because an applicant would only "win" the opportunity to fall under the ADU
criteria that are eventually adopted and acknowledged. "Cut off your nose to spite your face," that is.
Further, even if such a case was brought, it would likely fail because the R-2, etc. zones standards are
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exhaustively more flexible. And in the extremely unlikely event that an appeal was brought and prevailed, it
would almost certainly prevail only on one or two particular values of a criteria (e.g., off-street parking
requirement), which could then be amended in a simple ordinance on remand.
And the floundering attempt by Alissa Hansen to create an image of the perplexed applicant not knowing
how to submit a building permit was embarrassing from a supposed "professional." Here's the reality that
anyone of you should have raised: A person comes into the planning desk and says: "I have a lot at 1461 W.
10th Ave., and I want to build a second dwelling. What does my zoning allow?" Staff replies: "Your lot is in
the Chambers Special Area Zone. You can build a second dwelling according to these criteria." [Hands the
person the S-C development criteria.]
It was a good day for the small cadre of "we know best" folks who look for any means to cut out effective
citizen involvement and empowerment.
It was very bad day for Goal 1 and intelligent representation by elected officials.
-- Paul
_________________

Accredited Earth Advantage
Sustainable Homes Professional
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HANSEN Alissa H
From:
Sent:
To:
Subject:

SELSER Lindsay R
Wednesday, February 20, 2019 11:10 AM
HANSEN Alissa H; HOSTICK Robin A; FIFIELD Anne E
FW: ADU and Affordable Housing

FYI
From: Ted Coopman <tmcoopman@yahoo.com>
Sent: Wednesday, February 20, 2019 10:57 AM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Subject: ADU and Affordable Housing

Dear Council, Mayor, and City Manager,
As someone who has been involved in Eugene's efforts to address housing affordability via the
Housing Tools and Strategies working group and Clear and Objective Standards process I can tell
you that whoever is pushing the idea of ADUs as affordable housing is either woefully misinformed or
has been intentionally misinformed about the basic economics of ADUs.
First, 80% of Eugene's R-1 zoned property is large enough under pre-1051 rules for an ADU. Yet,
there have only been a handful of ADU applications each year. The reason is not zoning or NIMBY
neighbors, it is that that costs of construction are high and the rent needed for an investment of that
amount far exceeds what a majority of people in Eugene can pay. Here is the MATH:
An ADU costs more per sf that a standard dwelling because it contains all the most expensive part of
a home but is much smaller. That means that instead of $150-$175 per sf it runs closer to $200 per sf
if you have to hire a contractor to build it. Therefore, a 600 sf ADU (ground up) would cost at least
$120,000 to build excluding development charges. That is a significant amount of money and a bank
will only loan money based on income, not potential rent. When I asked my contractor, he actually
pegged the costs at closer to $200k based on his experience with the few he has built (all for use as
AirBnBs). How many people can afford that financial exposure? That is the primary reason we do not
have more ADUs - those who would want one can't afford it and those who can don't want it. Seniors
who can afford to drop $120k on an ADU are not in need of regulatory relief.
Based on a market (low end) standard of a 10% return on investment per year for a rental property,
an ADU that cost $120,000 is $12000 per year or $1000 per month NOT including management and
upkeep.
The average income of a Eugene resident is $26,313 a year and 30% for housing is $650 a month.
The median household income of a Eugene resident is $42,715 a year and 30% for housing is $1075.
The current rental market is considered un-affordable since the average one bedroom apartment in
Eugene is $996 a month and two bedroom apartment rents average $1278. For a one bedroom ADU,
that $1000 a month is just below the median and $450 over the average current rents. The average
SSI in 2018 was $1461 a month and many seniors get considerably less. So exactly how is $1000 a
month affordable? Where is the advantage of building one? That is, unless you are looking for shortterm rental income. At $100 a night for an AirBnB you can make that $1000 in 10 days. To sum up:
1

Cost of building a 600sf ADU (- development charges) @$200 a sf = $120K
10% return on investment per year =$12,000
$12,000 /12 (- management and upkeep) = $1000 per month
Current average one bedroom apt. in Eugene = $650
Even if you eliminate owner occupancy requirements and a rental property owner decides to add an
ADU it does not change the costs. In fact, 12% ROI is much more common, which takes the monthly
rent to $1440.
We need affordable housing for everyone and chasing ADUs is a costly distraction that pulls
resources that could be put to real solutions. Allowing more ADU's will only benefit those who already
are doing well or who are looking to create income via vacation rentals. Eugene should do only the
bare minimum to comply with 1051 and be done with it.
-TED
Ted M. Coopman
971 W. Broadway
Eugene, OR
206-214-8625
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HANSEN Alissa H
From:
Sent:
To:
Subject:

NOBLE Deb (SMTP)
Tuesday, February 19, 2019 9:03 AM
*Eugene Mayor, City Council, and City Manager
Keep Owner-Occupied Requirements in the ADU Code

Dear Mayor and Eugene City Councilors,
In reviewing Eben Fodor’s excellent ADU testimony (see below), I would like to emphasize the importance of NOT
eliminating the Owner Occupied requirement in the ADU code. Preservation of the integrity of neighborhoods and
livability is at stake.
Thank You,
Deborah Noble
Eugene, OR

Subject: Encourage ADUs without Harming Neighborhoods
Dear Mayor and City Councilors,
Eugene’s existing Accessory Dwelling Unit (ADU) Code has some excellent features that should not be tossed out in our
current frenzy to create more housing. While I submitted previous testimony on the importance and benefits of
maintaining current owner‐occupancy requirements, here are some ways to encourage ADUs without needlessly
harming neighbors and neighborhoods.
Siting and Design
The siting and design criteria were adopted in 2014 in response to horrendous ADU developments that occurred all over
the city. These criteria are reasonable and help ensure that new ADUs are not built in such a way that they can
significantly degrade a neighbor’s privacy or property value. Under our current Code, new ADUs can’t tower over the
fenceline with high walls that block a neighbor’s views and sunshine, and they can’t have second‐story balconies and
dormers peering into the neighbor’s nice yard.
Some of those advocating for “elimination of all siting and design requirements” claim that the reason to do this is
because current code doesn’t accommodate sloped topography. The simple solution is to amend current code to
accommodate sites with steep topography while maintaining all the current beneficial requirements.
Parking Requirements
Currently an ADU is required to have one off‐street parking space. This may not be necessary in all situations. There is an
average of one car owned per adult in the United States, so parking remains important for tenants (and neighbors). The
number of adults (and cars) is likely to increase with the number of bedrooms in any housing unit. The Council could
consider waiving parking requirements for one‐bedroom ADUs, but keeping the requirement for two‐bedroom units
which could potentially house up to four adults.
SDCs

1

The SDC fees for ADUs are not the same as for single‐family houses, as some sources have stated. Instead they are based
on the rate for multi‐family units. A typical ADU will be charged about $7500 in SDCs. This charge is the same regardless
of whether there is one or two bedrooms in the ADU. However, the number of bedrooms will clearly affect the potential
number of occupants in the unit and the demand for City services and facilities that SDCs pay for. The City should adjust
the fee so that one‐bedroom units pay a smaller fee reflecting the lower occupancy potential. In addition, the Council
could consider a temporary one‐ or two‐year reduction in the SDCs for ADUs as an incentive to help boost housing
supply. Such reductions should not be allowed for short‐term rentals such as Airbnbs that don’t contribute to housing
needs.
Financing
Unless a home owner has a significant amount of cash available, financing will be the major impediment to building an
ADU. The main problem with obtaining financing is that the loan must be based on the homeowner’s income and cannot
be based on potential rental income. Therefore, a homeowner either has to have lots of cash or lots of income. The City
should look at ways to make financing available to more homeowners who will use rental income to repay the loan.
ADU Design Templates
After financing and SDC fees, the next hurdle for homeowners seeking to build an ADU is the need to hire an architect to
design a custom structure for their property, adding several thousand dollars to the project cost. This cost could be
eliminated for most common situations if the City were to create a set of standard floorplans and building design
templates that could be used by homeowners. This would be a relatively small one‐time cost for the City. Or maybe the
City could request that the DLCD do this for all Oregon cities (rather than making up elaborate “guidelines” for
interpreting SB 1051).
Lots Sizes
The minimum lot size requirement of 6100 ft2 for ADUs in Eugene seems reasonable and is intended to prevent
overcrowded properties in residential areas. 83% of single‐family homes in Eugene meet the lot size requirements in City
Code and could add an ADU. It is not clear that reductions or eliminations of the lot size requirement would have a
significant beneficial impact and may have negative consequence on neighborhood quality from overdevelopment of
small sites. Further study should be done before any changes are made to lot size requirements.
Thanks for your consideration,
Eben Fodor
Eugene
541‐345‐8246
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HANSEN Alissa H
From:
Sent:
To:
Subject:

FODOR Eben (SMTP)
Monday, February 18, 2019 8:32 PM
*Eugene Mayor, City Council, and City Manager
Encourage ADUs without Harming Neighborhoods

Dear Mayor and City Councilors,
Eugene’s existing Accessory Dwelling Unit (ADU) Code has some excellent features that should not
be tossed out in our current frenzy to create more housing. While I submitted previous testimony on
the importance and benefits of maintaining current owner-occupancy requirements, here are some
ways to encourage ADUs without needlessly harming neighbors and neighborhoods.
Siting and Design
The siting and design criteria were adopted in 2014 in response to horrendous ADU developments
that occurred all over the city. These criteria are reasonable and help ensure that new ADUs are not
built in such a way that they can significantly degrade a neighbor’s privacy or property value. Under
our current Code, new ADUs can’t tower over the fenceline with high walls that block a neighbor’s
views and sunshine, and they can’t have second-story balconies and dormers peering into the
neighbor’s nice yard.
Some of those advocating for “elimination of all siting and design requirements” claim that the reason
to do this is because current code doesn’t accommodate sloped topography. The simple solution is to
amend current code to accommodate sites with steep topography while maintaining all the current
beneficial requirements.
Parking Requirements
Currently an ADU is required to have one off-street parking space. This may not be necessary in all
situations. There is an average of one car owned per adult in the United States, so parking remains
important for tenants (and neighbors). The number of adults (and cars) is likely to increase with the
number of bedrooms in any housing unit. The Council could consider waiving parking requirements
for one-bedroom ADUs, but keeping the requirement for two-bedroom units which could potentially
house up to four adults.
SDCs
The SDC fees for ADUs are not the same as for single-family houses, as some sources have stated.
Instead they are based on the rate for multi-family units. A typical ADU will be charged about $7500 in
SDCs. This charge is the same regardless of whether there is one or two bedrooms in the ADU.
However, the number of bedrooms will clearly affect the potential number of occupants in the unit and
the demand for City services and facilities that SDCs pay for. The City should adjust the fee so that
one-bedroom units pay a smaller fee reflecting the lower occupancy potential. In addition, the Council
could consider a temporary one- or two-year reduction in the SDCs for ADUs as an incentive to help
boost housing supply. Such reductions should not be allowed for short-term rentals such as Airbnbs
that don’t contribute to housing needs.
1

Financing
Unless a home owner has a significant amount of cash available, financing will be the major
impediment to building an ADU. The main problem with obtaining financing is that the loan must be
based on the homeowner’s income and cannot be based on potential rental income. Therefore, a
homeowner either has to have lots of cash or lots of income. The City should look at ways to make
financing available to more homeowners who will use rental income to repay the loan.
ADU Design Templates
After financing and SDC fees, the next hurdle for homeowners seeking to build an ADU is the need to
hire an architect to design a custom structure for their property, adding several thousand dollars to
the project cost. This cost could be eliminated for most common situations if the City were to create a
set of standard floorplans and building design templates that could be used by homeowners. This
would be a relatively small one-time cost for the City. Or maybe the City could request that the DLCD
do this for all Oregon cities (rather than making up elaborate “guidelines” for interpreting SB 1051).
Lots Sizes
The minimum lot size requirement of 6100 ft2 for ADUs in Eugene seems reasonable and is intended
to prevent overcrowded properties in residential areas. 83% of single-family homes in Eugene meet
the lot size requirements in City Code and could add an ADU. It is not clear that reductions or
eliminations of the lot size requirement would have a significant beneficial impact and may have
negative consequence on neighborhood quality from overdevelopment of small sites. Further study
should be done before any changes are made to lot size requirements.
Thanks for your consideration,
Eben Fodor
Eugene
541-345-8246
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Paul Conte <paul.t.conte@gmail.com>
Monday, February 18, 2019 6:39 PM
*Eugene Mayor, City Council, and City Manager
Eugene Planning Commission; Eugene NLC
ADU "crib sheet" -- which zone(s) need "ADU" added as explicit use

Councilors,
Here is a concise "crib sheet" for various zones that allow a "one-family dwelling" and whether or not they
need an amendment to add "ADU" as an explicit use (along with supporting findings) ...
Definitely need to add "ADU" and findings:


Elmira Road Special Area Zone (S-E)

Zones that are arguably not "for single-family dwellings" and thus do not fall under the scope of SB 1051:






Agricultural
Commercial
R-1.5 (row houses)
Employment & Industrial
Chase Node Special Area Zone (S-CN) subareas C, HDR/MU and HDR

Zones that allow more than one "one-family dwelling" on a lot. Add language like for S-JW that was affirmed
by LUBA:





R-2, R-3, R-4
Chambers Special Area Zone (S-C)

Historic Blair Special Area Zone (S-HB)
Whiteaker Special Area Zone (S-W)

Zones that already explicitly allow ADU:




R-1
Downtown Westside Special Area Zone (S-DW) -- No need to edit the qualifier
Royal Node Special Area Zone (S-RN) -- No need to edit the qualifier

As you can see, only the S-E special area zone operates like "R-1 as a "Low Density Residential Zone" and
doesn't already allow ADUs. This is actually the only zone that needs to be addressed in a "redo" of the
"Phase 1" ordinance. Limiting the addition of "ADU" to this one zone in an ordinance with no other
amendments would substantially reduce the scope of any subsequent appeal. The findings to support the
"carry over" of the ADU criteria under R-1 would be narrow because none of the "area-specific" ADU
standards would apply in S-E zone's area.
Just keep in mind that every zone you touch by adding "ADU" as an explicit use requires findings and
broadens the scope of an appeal, as well as unintended consequences (e.g., how to handle "ADUs" in multifamily zone, such as R-2/3/4 and S-CN HDR & HDR/MU).
-- Paul
1

Accredited Earth Advantage
Sustainable Homes Professional
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

TAYLOR Betty L
Sunday, February 17, 2019 3:21 PM
HANSEN Alissa H
*Eugene Mayor, City Council, and City Manager
Wednesday's agenda

On Attachment E, I do not see any names Is this from the group that had a minority opinion, but no minority report for
Council? Also if we pass the suggested motion, are we approving the recommendations in this attachment?
Betty
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HANSEN Alissa H
From:
Sent:
To:
Subject:

JACOBS Carolyn (SMTP)
Sunday, February 17, 2019 3:17 PM
*Eugene Mayor, City Council, and City Manager
Understanding the Remand of Ordinance 20594

The City made two mistakes in its response to SB1051, one more grievous than the other.
The less significant one was the first mistake: unnecessarily adding ADUs to zones (other than
R1) where a second unit was already allowed. (LUBA agreed with the City that it doesn't matter
what it's called ‐ "a second independent unit is no different than an ADU"). It was clear that any
investor/builder would always prefer the "second unit" allowance with its more flexible standards.
The more serious error was in carrying along the R1 ADU standards into the newly designated
zones. This was exactly the mistake that the appealing parties were looking for. It was the
opportunity to challenge the existing R1 standards. They were fine with ADUs being added to six
new zones ‐ or at least they didn't care ‐ but they couldn't refuse the gift they were handed when
the R1 standards were included!
There are two ways to respond to the remand.
1) Remove the ADU language ‐ i.e. eliminate Ordinance 20594. The City will then be in
compliance with SB1051.
or 2) Replace the R1 ADU standards in 20594 with existing standards for S‐JW and SC which have
already been upheld by LUBA as complying with SB1051. These standards cannot be appealed.
That's it!!
The follow up: Having very simply dealt with the remand City Council will be free to study
carefully all the R1 standards as part of a promised Phase II which must include serious
involvement of the community.
One last consideration: Staff's enthusiastic support for the unnecessary attachment of the R1
standards to the equally unnecessary addition of ADUs to zones other than R1 might raise an
eyebrow or two over the seemingly shared interests of staff (and others in government positions)
with the appealing parties.
‐Carolyn Jacobs
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:
Attachments:

Bill Aspegren <aspegren@comcast.net>
Saturday, February 16, 2019 6:16 PM
*Eugene Mayor, City Council, and City Manager
HOSTICK Robin A; HANSEN Alissa H; JEROME Emily N
LUBA's Remand of Eugene's Changes in Support of Senate Bill 1051 (SB 1051)
SB 1051 LUBA Remand.pdf

February 16, 2019
To:
Mayor, City Council and City Manager
From: Bill Aspegren
Re:
LUBA’s Remand of Eugene’s Changes in Support of Senate Bill 1051 (SB 1051)
Cc:
Robin Hostick, Alissa Hansen, Emily Jerome
Attachment: LUBA’s remand of SB 1051 appeal
The Agenda Item Summary (AIS) for the Council’s February 20, 2019 work session did not include a copy of LUBA’s
“FINAL OPINION” (remand). It is critical that Council consult this document when deciding how the remand should be
answered.
Staff’s approach to answering the remand is onerous and expensive. If you are interested in a BETTER, FASTER, CHEAPER
approach to resolving the remand please continue reading.
Background
As part of Ordinance 20594 the City changed Eugene Code (EC) to allow Accessory Dwelling Units (ADUs) in zones where
they had not previously been allowed. Additionally, existing R1 low density residential ADU regulations were carried
over to six new ADU zones, listed below.







R2 medium density residential
R3 limited high density residential
R4 high density residential
Agriculture (AG)
Elmira Road Special Area (S‐E)
Blair Boulevard Historic Commercial Area (S‐HB)

LUBA’s remand states (page 14, lines 17 & 18, page 15, lines 1‐3), emphasis added:
“On remand, the city should at a minimum address Petitioners’ arguments and determine whether the existing
EC standards that the city applied to the New Zones fall within the statue’s allowance for local regulation of
accessory dwellings.” (That is are they “reasonable local regulations relating to siting and design”.)
As several of us brought up in testimony, certainly, in zones R2, R3 and R4 an additional dwelling was allowed, and no
change was needed. The existing regulations in these zones would apply and no carry over from R1 was required. The
other three areas probably can be handled similarly.
Unfortunately, this testimony was ignored and thus the remand resulted.
However, the following two zones used a different approach.


Jefferson Westside zone (S‐JW)
1



Chambers Special Area (SC) (R2 Subarea)

For S‐JW the EC code was amended to add a section (page 15, lines 7‐10):
“which allows in the S‐JW Zone “an additional (interior, attached or detached) residential structure that is used
in connection with or that is accessory to a single family dwelling” as an “additional ‘One‐Family Dwelling’ and
not as an ‘Accessory Dwelling’”
LUBA agreed with the City and stated (page 15, lines 16‐18):
“As the city puts it, “[w]hether it is called an [accessory dwelling unit] ADU or an additional one‐family dwelling
is irrelevant.””
The SC zone is handled the same way. In both cases existing regulations within the zones are used and the R1
regulations are not carried over to these zones.
Due to LUBA ruling in favor of the city on this approach the appeal is settled, and no further effort is required by the city
for the S‐JW and SC zones. They comply with SB 1051.
New Approach
Rewrite the ordinance allowing an additional one‐family dwelling in the above six zones using the language and
approach used by S‐JW and SC. This has been approved by LUBA. The new ordinance would not carry over any of the R1
ADU regulations.
In responding to the remand, the city should make sure to consider whether the ordinance is consistent with Metro Plan
Policies A.14, A.31 and A.33 (page 20, lines 6‐8, footnote 16 and page 21, lines 1‐4).
Ordinance 20595 was part of the appeal, but never questioned and may just need to be resubmitted without changes.
If this approach to the remand is used, immediate review of the R1 ADU regulations is not required, especially since
they have not been appealed.
R1 ADU Regulation Review
Staff has prepared a Green/Yellow/Red matrix of R1 ADU regulations. This is an excellent starting point for stakeholder
discussions. Any changes to these regulations require a robust community discussion. This has not occurred, and public
participation has been limited. To avoid further appeals a more inclusive approach is needed.
The council should not be asked to review the matrix at this time, and decide what changes are needed for the remand.
No immediate changes are required. Rather, council should insist on a final recommendation arrived at by a
collaboration of stakeholders.
Conclusion
Eugene has already spent a great deal of time and money on SB 1051 compliance. Please do not ignore the comments in
this letter but focus future efforts on producing a better more inclusive outcome.

Bill Aspegren
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HANSEN Alissa H
From:
Sent:
To:
Subject:

HANSEN Alissa H
Friday, February 15, 2019 4:14 PM
*Eugene Mayor, City Council, and City Manager
2/20 Work Session on Accessory Dwelling Units (ADUs)

Greetings‐
Your work session on Wednesday, February 20 will be your first step toward re‐adopting the ADU land use code
amendments that you originally adopted in June, 2018. As we know you’ll likely be looking over the meeting materials
this weekend, this e‐mail provides some important information for your preparation.


In the Agenda Item Summary (AIS), Council is asked to address only those regulations that were challenged in
the Land Use Board of Appeals (LUBA) appeal and that currently apply to the R‐1 zone. This limited review of the
City’s ADU regulations is recommended because it is the minimum necessary for the Council to re‐adopt the
ADU code amendments it attempted to adopt in 2018. The 2018 action attempted to explicitly allow ADUs in six
additional zones (R‐2, R‐3, R‐4, AG, S‐E (Elmira) and S‐HB (Historic Blair)). Instead of adopting new development
regulations for ADUs in those six zones, the 2018 action made ADUs in those six zones subject to existing land
use code regulations that apply in the R‐1 zone. LUBA held that such an extension of those R‐1 regulations first
requires the City to demonstrate that those R‐1 regulations are “reasonable local regulations relating to siting
and design.” Regulations that apply in other parts of the City would be implicated by the Council’s work only to
the extent those regulations are the same as an R‐1 regulation listed in the AIS.



Since, as explained above, staff are proposing only a limited review of the City’s ADU regulations, the City’s
consideration of ADU regulations will not be complete with this proposed action. For ADU regulations that are
not addressed in this process City staff will need to continue to provide its own analysis of ADU regulations as
ADU applications are submitted. Further, all ADU regulations may be discussed in the context of the Housing
Tools and Strategies project.

Work Session Process
In order to make it through the 19 topics in 90 minutes and provide staff with clear direction on how to proceed, the
Mayor intends to conduct the meeting as follows.


Start with the seven “green” items (regulations that staff believe are “reasonable regulations relating to siting
and design”). These will be taken as a group, similar to a consent calendar. A favorable Council poll on this
group will give staff direction to return for public hearing an ordinance that would retain all the green items not
“pulled” as ADU regulations to be defended by the City as consistent with the new state law.



Next, address the six “yellow” issues and any green items pulled. The yellow items are regulations that staff
requests City Council discussion due to uncertainty of the regulations’ relationship to siting or design or its
reasonableness. After a brief staff summary of these regulations, including some background, Councilors will be
asked for a recommendation as to whether the draft ordinance should show each regulation be retained in the
land use code or removed from the land use code. For each regulation proposed for retention, Councilors will
be asked to articulate how the regulation is related to “siting” or “design” and how it is “reasonable.” This will
provide direction for staff as they prepare findings to justify how the regulations being retained are consistent
with SB 1051.



Last, address the “red” issues (regulations that staff recommends removing from the land use code either
because they appear to be unrelated to siting or design or to be an unreasonable regulation). After a brief staff
1

summary of these regulations, including some background, Councilors will be asked for a recommendation as to
whether the draft ordinance should show each regulation be retained in the land use code or removed from the
land use code. For each regulation proposed for retention, Councilors will be asked to articulate how the
regulation is related to “siting” or “design” and how it is “reasonable.” This will provide direction for staff as
they prepare findings to justify how the regulations being retained are consistent with SB 1051.


The final list of ADU requirements that you vote to retain will appear in the draft ordinance for a public hearing.
This will not be your final say. As always, you can change the final ordinance language to reflect insights gained
from the hearing. Our goal is to provide the public with the clearest – least muddy—list possible for that
hearing.

We hope this assists you in preparing for this difficult work. Thank you.

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Subject:

HANSEN Alissa H
Thursday, February 14, 2019 5:43 PM
Todd Boyle; *Eugene Mayor, City Council, and City Manager
RE: Question regarding Feb 20th Packet on ADUs

Hello Todd‐
For clarification, the “University Areas” identified in the City Council packet for the 2/20 work session on accessory
dwelling units (ADU) refers to the boundaries of the Amazon, South University and Fairmount neighborhood
associations.
The standards provided in Attachment A of the Council materials are the existing standards that apply to ADUs. Any
standard that is prefaced with “University Area” currently applies within these three neighborhoods, meaning that the
minimum lot size requirement of 7,500 square feet already applies within the boundaries of these three neighborhood
associations. As your property is within the boundaries of the Amazon neighborhood association, this standard
currently applies to your lot.
The City Council will be discussing this standard, along with the others on the list, in the context of SB 1051 at the
February 20 work session. As outlined in the Agenda Item Summary, Council’s discussion will assist in staff’s preparation
of an ordinance that will be the subject of a future public hearing. Because you are already included on the interested
parties list, you will receive mailed notice of the future hearing on this matter. Thank you for your interest.

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law

From: Todd Boyle <toddfboyle@gmail.com>
Sent: Thursday, February 14, 2019 2:52 PM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Subject: Question regarding Feb 20th Packet on ADUs

What is the definition of "University Areas" in the packet?
https://ompnetwork.s3‐us‐west‐2.amazonaws.com/sites/134/documents/agenda_packet_2‐20‐
19_work_session_‐_post.pdf?AszaLWFkUrBFQuAM0xoo7aL7RZrkGVJ2
Will the 7500 square foot lot minimum for ADUs apply to me, at 2971 Alder Street?
I oppose inclusion of Amazon Neighborhood in *any* of the restrictions called "University Areas".
Are staff seriously recommending that the lot size minimum of 7500 square feet is OK under SB 1051?
1

This is classic featherbedding by those eager beavers in the Fairmount, SUNA which is corrupt and self
interested, adverse to much larger populations of renters and low income people. Amazon has been collateral
damage, in their campaign.
The South University area is adjacent to the highest density housing in the region, and instead of a rational,
normal transition zone of gradually increasing density, these privileged people have got the sharpest boundary
from R4 to R1 along 20th street and numerous special protections like the 7500 lot minimum for ADUs. This is
called hop‐scotching.
I live on the Alder St Bike Path, 200 feet from four different bus lines, the Amazon bike path, and Albersons
supermarket. This should be R2 here. I'm a single, retired person with 6900 square foot lot.
You should be INCENTIVIZING this area to PARTITION our lots since Amazon and SUNA have beautiful wide
alleys. Betty Taylor says she wants owner occupancy, well then let people own the "ADUs". City Council
has been listening to the NIMBYs far too long. Don't you believe there's a housing crisis? Is this like climate
denial, that it can't be real?
ToddFBoyle@gmail.com 2971 Alder St., Eugene, OR 97405
http://www.youtube.com/user/ToddBoyle/videos
http://www.facebook.com/toddfboyle (541) 337‐6681
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HANSEN Alissa H
From:
Sent:
To:
Subject:

Todd Boyle <toddfboyle@gmail.com>
Thursday, February 14, 2019 2:52 PM
*Eugene Mayor, City Council, and City Manager
Question regarding Feb 20th Packet on ADUs

What is the definition of "University Areas" in the packet?
https://ompnetwork.s3‐us‐west‐2.amazonaws.com/sites/134/documents/agenda_packet_2‐20‐
19_work_session_‐_post.pdf?AszaLWFkUrBFQuAM0xoo7aL7RZrkGVJ2
Will the 7500 square foot lot minimum for ADUs apply to me, at 2971 Alder Street?
I oppose inclusion of Amazon Neighborhood in *any* of the restrictions called "University Areas".
Are staff seriously recommending that the lot size minimum of 7500 square feet is OK under SB 1051?
This is classic featherbedding by those eager beavers in the Fairmount, SUNA which is corrupt and self
interested, adverse to much larger populations of renters and low income people. Amazon has been collateral
damage, in their campaign.
The South University area is adjacent to the highest density housing in the region, and instead of a rational,
normal transition zone of gradually increasing density, these privileged people have got the sharpest boundary
from R4 to R1 along 20th street and numerous special protections like the 7500 lot minimum for ADUs. This is
called hop‐scotching.
I live on the Alder St Bike Path, 200 feet from four different bus lines, the Amazon bike path, and Albersons
supermarket. This should be R2 here. I'm a single, retired person with 6900 square foot lot.
You should be INCENTIVIZING this area to PARTITION our lots since Amazon and SUNA have beautiful wide
alleys. Betty Taylor says she wants owner occupancy, well then let people own the "ADUs". City Council
has been listening to the NIMBYs far too long. Don't you believe there's a housing crisis? Is this like climate
denial, that it can't be real?
ToddFBoyle@gmail.com 2971 Alder St., Eugene, OR 97405
http://www.youtube.com/user/ToddBoyle/videos
http://www.facebook.com/toddfboyle (541) 337‐6681
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HANSEN Alissa H
From:
Sent:
To:
Subject:
Attachments:

Eliza Kashinsky <eliza@tastypie.org>
Thursday, February 14, 2019 7:42 AM
HANSEN Alissa H
FW: ADU Analysis
EKADUCodeAnalysis.pdf

Good morning, Alissa!
Sorry, I forgot to CC you on this… I know it makes tracking things a little easier when this kind of thing gets CCed to the
staff working on the project. Thanks!
Eliza
From: Eliza Kashinsky <eliza@tastypie.org>
Sent: Thursday, February 14, 2019 7:12 AM
To: 'mayorcouncilandcitymanager@ci.eugene.or.us' <mayorcouncilandcitymanager@ci.eugene.or.us>
Subject: ADU Analysis
Dear City Council, Mayor, and City Manager:
As promised in my comment on Monday, my overly‐long armchair technical analysis of Eugene’s ADU code is attached. I
know you are all busy, so a brief(er) summary of key points follows here.
I attempted to look at all elements of Eugene Code related to ADUs in the light of siting and design, reasonableness, and
clear and objective application. In order to base “reasonableness” on more than just what I personally think is
reasonable, I used a municipal version of a “reasonable person” standard—a “reasonable cities” standard looking at
what other jurisdictions in a similar situation to Eugene did. Specifically, the 16 cities that were “comparable” to Eugene
in either size (between 50,000 and 200,000 population) or location (subject to SB 1051 in Lane County), were analyzed. I
also examined the way that Eugene code treats ADUs compared to other housing types here in Eugene.
Regarding siting and design, the legislature gave very specific guidance that ADUs must be allowed “in all areas zoned for
detached single family dwellings” and that these areas must allow “at least one (ADU) for each detached single‐family
dwelling.” Since the legislature was so clear about siting as relates to what areas of the city and which properties must
allow ADUs, it seems straightforward the type of siting regulations where local discretion is still permitted is the siting of
the ADU on the lot. My analysis is conducted accordingly.
Eugene is an extreme outlier in its restrictions on ADUs. To start with Eugene’s code is substantially more complex and
restrictive than the other cities. Almost all of our regulatory criteria related to ADUs is either unrelated to siting and
design or unreasonable.
•
No other city reviewed has retained an owner‐occupancy requirement when updating their code to address
SB 1051.
•
No other city reviewed specifically includes ADUs in its density standards.
•
No other city reviewed specified minimum lot size in their ADU standards. One city that had previously
removed the requirement as part of their SB 1051 revisions.
•
No other city reviewed bans ADUs on specific types of lots (i.e. flag lots, alley‐access lots.)
•
Of the types of regulations that were common (i.e. height restrictions), Eugene’s were noticeably more
restrictive and/or complex.
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A summary of the recommendations can be found on page 6 of the document; a summary of other cities’ regulations is
on page 43. The table of contents provides page numbers to locate specific elements of the code. Of note, my analysis
is disagrees with the City’s in the following places:
•
Building Size: While limiting the size of ADUs is reasonable, setting the limit based as a percentage of the lot
size is not.
•
Outdoor Storage/Trash: The city specifically exempts 2 family dwellings from trash screening requirements;
it is unclear why an ADU and a single family home would need higher trash screening requirements than a
duplex.
•
Prohibition on Alley Access Lots: If lot characteristics are not siting or design, there is no justification for a
prohibition on some types of lots. If there are safety concerns related to ADUs on alley access lots, they can
be addressed through means other than a flat prohibition.
•
Minimum Lot Size/Maximum Density/Lot Dimensions/Alley Access Parking/Building Height: All of these
elements need to be removed (lot size, density, dimensions) or substantially revised (parking, height).
•
Vehicle Use Area: Limiting the maximum area covered by parking seems to be design (i.e. if we can specify
what kind of paved pedestrian areas need to be on the lot, the same theory would hold for car related
areas) and provided that enough space is allowed to meet minimum parking requirements, limiting how
much space can be used for parking seems reasonable.
It is also important that all zones that allow single family homes also ADU‐like‐buildings (whether they are called ADUs
or not) with standards that are also consistent with reasonableness and siting and design. While LUBA found that you
didn’t have to call a building an “ADU” in order to meet the requirements of SB 1051, it also found that the if the city
isn’t applying code standards that have been examined in light of SB 1051, the statute applies directly. This means even
if particular code standards aren’t eligible for appeal based on the broader ordinance, individual homeowners in zones
where the code hasn’t been applied/examined could still appeal if their ADU permit was denied based on standards that
don’t comply with SB 1051. And at the end of the day, it would be pretty unreasonable to have more limiting ADU
regulations for a single‐family homeowner in a medium or high density area (R‐2, R‐3, S‐JW, etc.) than for a similar lot in
a low‐density R‐1 area.
Staff has done an admirable job in their analysis of trying to find a compromise—there is a clear attempt to balance the
elements so that everyone on all sides of this debate can find something to like. However, that also means that we can
all find something to be frustrated about. Council has the choice of interpreting SB 1051 broadly on the side of removing
barriers to ADUs and angering those who don’t want to see more ADUs in their neighborhoods, interpreting narrowly on
the side of retaining barriers to ADUs and frustrating those who see removing barriers to ADUs as part of the solution to
our housing crisis, or trying to split the difference and angering almost everyone. Given Council’s other goals of
addressing our housing crisis and increasing the diversity, availability and affordability of housing in Eugene, and that
removing barriers to ADU development is one of the strategies to do that, my hope is obviously that you will lean
toward removing barriers to ADUs in this process, and do so in an expedient fashion.
As always, I will ramble on about zoning code for as long as someone will let me, so if there is any other information
you’d be interested in, I’d be more than happy talk more.
Thank you.
Eliza Kashinsky
Ward 1
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Introduction
The City of Eugene is embarking on a project to ensure that, in light of ORS 197.312(5), the regulations it
applies to Accessory Dwelling Units in the city are reasonable and related to siting and design. Eugene
faces a particular challenge in this project, because over the years, and in particular as a result of code
amendments passed in 2014, its regulations related to ADUs are substantially more complex and
restrictive than those of other cities—23 separate types of restrictions or regulations are placed on
ADUs in Eugene, many of them reference in multiple places in the code, or differing somewhat in
different areas of the city.
An additional challenge is that “reasonableness” is to some degree in the eye of the beholder; what is
reasonable for one person may not be reasonable for another. This document attempts to identify and
analysis Eugene’s code in light of some sort of measure of “reasonableness”—namely, how other cities
have addressed the same issues (a “reasonable cities” standard) and a consistency standard (is it
consistent with how Eugene addresses other housing/building types and is it consistent with other
regulations on housing, such as anti-discrimination and fair housing statutes.)
By evaluating all segments of Eugene’s code that relate to ADUs in this way, the hope is that Eugene will
be able to modify its regulations related to ADUs so that will be in compliance with ORS 197.312(5), and
remove barriers to ADUs to make it easier to provide additional housing that our city desperately needs.
A summary of the analysis can be found on page 6 of this document, breaking down each area of
regulation and indicating if it is related to siting and design, if it reasonable, if it is clear and objective,
and if it is a useful regulation. For each area, a recommendation is provided to retain, remove, or revise
relevant provisions.
Overall, Eugene needs to substantially revise its code related to ADUs in order to meet minimum
requirements of state law. Over half of the provisions examined are recommended to be removed or
substantially rewritten. An additional quarter need to be revised in some fashion. There are very few
areas where code language could be left as is without some concern.
While Eugene is embarking on this project in response to a remand from the Land Use Board of Appeals,
and therefore must of course consider what changes are defensible given LUBA’s finding and ORS
197.312(5), it should also be remembered that Eugene is facing a substantial housing crisis. Eugene has
included as a goal in various plans and documents to remove barriers to housing. When examining the
barriers to dwelling units in Eugene’s code, the question should not be can we defend leaving it in, but
rather, does this regulation ensure such a universal good that it outweighs any negative impacts to
provide housing for our residents?
During the course of this analysis, several provisions in other cities were identified that went “above and
beyond” and addressed issues that would not be specifically required under ORS 197.312(5). Notes on
those solutions are also included, in case Eugene also has an interest in doing more than the bare
minimum required by law.
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Definitions
Definitions
In this document, each segment of code related to ADUs in Eugene will be evaluated based on four
criteria—is it related to siting and design, is it reasonable, is able to be applied in a clear and objective
fashion, and is it useful and effective.
•

Siting and design: ORS 197.312(5) states that cities can subject ADUs to “reasonable local
regulations related to siting and design.”
o Siting is dictionary-defined as “fixing or building something in a particular place.” In the
context of land use planning, “siting” is used both to refer to where something is fixed in
the city as a whole, and as well where a particular structure is fixed its lot and in relation
to other buildings on the lot.
In the context of ORS 197.312(5), the state regulation provides clear guidance regarding
the first meaning of siting—ADUs must be permitted in all zones where detached singlefamily homes are allowed. Therefore, local regulations related to siting are referring to
the siting of the ADU on the lot. This would include regulations related to setbacks from
the lot line and distance between the ADU and other buildings.
o

•

Design is dictionary-defined as “the arrangement of elements or details in a product.”
This is referring to the look and function of an ADU. This would mean that cities could
have regulations related to how ADUs look (height, size, color, style, etc.) They could
also ensure that ADUs meet with building codes related to safety.

Reasonable: Reasonable is a term that is not legally defined in this context, but is legally defined
in other contexts. The Legal Information Institute at Cornell Law School defines it as “just,
rational, appropriate, ordinary, or usual in the circumstances.” For example, in the context of
negligence law, the actions of a “reasonable” person is considered what averagely prudent
person would observe under a given set of circumstances.
For the purposes of this analysis, “reasonableness” will be based on two factors.
o Is it ordinary or usual in the circumstances? To determine this, we’ll look at how other
mid-size cities in Oregon and other cities in Lane County have addressed the question.
In some sense, we will be using a “reasonable cities” standard, on the assumption that
other cities who have modified and reviewed their code in light of ORS 197.312(5) are
under similar circumstances to Eugene, in as much as they are cities in Oregon with
similar sized populations and/or location and subject to the same state level regulations
and land use requirements, and are at least averagely prudent.
o Is it appropriate and just? To determine this we will look at if, in Eugene’s code, other
dwellings are subject to similar requirements. If a provision of the code is truly
necessary to ensure the welfare of the public and community, then it should be evenly
applied to similar structures and uses. In addition, code provisions that have
discriminatory effect or disparate impact on protected classes are not just.

•

Clear and Objective: Clear and Objective is a term of art in Oregon’s Land Use laws and
processes, referring to the fact that for housing, cities can only apply standards and regulations
that aren’t discretionary or subjective or discourages housing through unreasonable cost or
E. Kashinsky Eugene ADU Code Analysis, 1/27/19
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delay (ORS 197.307(4)). While housing is allowed to go through a discretionary track, a
developer or homeowner must also have the option to build a home that meets the code
without the need for interpretation. In addition, regulations must be able to be enforced
consistently, without relying on the judgement of the City about when and where to enforce
particular regulations. In their November 28th, 2018 decision in Home Builders Association v.
City of Eugene, the Land Use Board of Appeals specifically suggested that Eugene review its ADU
code to ensure that it could be applied in a Clear and Objective manner.
•

Useful and Effective: While ORS 197.312(5) and LUBA didn’t require that regulations related to
ADUs actually be crafted in such a way as to accomplish their intent, when reviewing our code
for the benefit of our city, it seems reasonable to ensure that the regulations in place are
actually producing the results they were intended to. The purpose of Eugene’s land use code is
to “protect and promote health, safety, and the general welfare of the public, and to preserve
and enhance the economic, social, and environmental qualities of the community.” If the
provision of the code in question is not effective at achieving that purpose, it is not useful.

Unless an element of the zoning code related to ADUs can pass all these tests, it should be removed
from the Eugene Zoning Code, or revised so that it can pass all the above tests.
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Analysis Summary
Provisions

Siting & Reason- Clear and Useful
Design? able?
Objective? and
Effective?
No
No
No
No
No
No
Yes
No
No
No
Yes
No
No
No
Yes
No

Recommendation

Owner Occupancy Requirements
Remove
Lot Size Minimums
Remove
Density Requirements
Remove
Prohibition on Alley Access and
Remove
Flag Lots
Flag Lot Access Requirements
No
No
No
No
Remove
Bedroom Limits
Yes
No
No
No
Remove
Maximum Occupancy Limits
No
No
No
No
Remove
Outdoor Trash Screening
Yes
No
Yes
No
Remove
Requirements
Dog Keeping Limits
No
No
No
No
Remove
Maximum Wall Length
Yes
No
Yes
No
Remove/Revise
Conversion of an Existing
Yes
No
No
No
Remove/Revise
Structure
Flat Square Footage Limits
Yes
Yes
Yes
Yes
Retain
Square-Footage Limits Based on
Yes
No
Yes
No
Remove
Lot Size
Allowance for Unheated Garage
Yes
Yes
No
No
Revise
Space
Height Limits
Yes
No
No
No
Revise
Setback Requirements
Yes
Yes
No
No
Revise
Setback Intrusions Limitations
Yes
No
Yes
No
Remove
Attached ADU Connection
Yes
Yes
Yes
Yes*
Retain
Standards
University Lot Dimension and
No
No
Yes
No
Remove
Coverage Requirements
University Parking Requirements
Yes
Yes
Mixed
Mixed
Revise
Applicability of Standards in Other N/A
N/A
No
No
Revise
Zones
S-C and S-JW Terminology
N/A
No
N/A
No
Revise
Pedestrian Access Requirements
Yes
Yes*
Yes
Yes*
Retain/Revise
Covered Entrance Requirements
Yes
Yes*
Yes
Yes*
Retain/Revise
Minimum Off-Street Parking
Yes*
Yes*
Yes
No
No
Spaces
Recommendation
Exemption from Underground
N/A
Yes
N/A
Yes
Retain
Utility Standards
Assessments of “reasonable” and “useful and effective” are based on the specifics of Eugene’s code. In
some cases, while a general concept, such as height limits, are reasonable and useful, the manner in
which they are presented in Eugene’s code are not. See detailed analysis before for more information.
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Analysis
Owner Occupancy Requirements
Description: Eugene requires that the owner of the property have their principle residence on the
property, they must occupy the property for at least 6 months out of every year, and that the principle
residence can’t be leased or rented when not occupied by the property owner. It goes into great detail
about how this is verified, the types of documentation required, and how the property owner is
determined. It requires that a deed restriction be placed on the property stating this. It provides an
allowance for a longer absence (up to a year, or two years after going through an adjustment review
process) during which both units may be rented, provided that the property owner provide a notarized
statement of their intent to return as well as documentation from their employer, educational facility,
volunteer organization or medical provider. It requires that the owner re-verify their residence with the
city every two years.
Where in the code: 9.2751 (17)(a)(7), 9.2751 (17)(a)(8), 9.2751 (17)(a)(9), 9.2751 (17)(c)(11), 9.2751
(17)(c)(12), 9.2751 (17)(c)(13), 9.2751 (17)(c)(14), 9.3811(b), 9.8030(34)(a)
Siting and Design
No

Reasonable
No

Clear and Objective
No

Useful and Effective
No

Explanation:
• Siting and Design: The rental or ownership status of the residents of a dwelling is not related to
either the location of the building on a lot, nor the design of that building.
• Reasonableness: All other housing types in the Eugene code are completely agnostic as to
ownership status. A single-family home can be either owner or renter occupied; a multi-family
dwelling could be either renter occupied (apartment) or owner-occupied (condo). Singling out
ADUs as the lone housing type where ownership status of the resident is relevant is inconsistent
with how Eugene treats all other housing types in the code.
• Reasonableness: It is outside of the scope of this project to do a full analysis of the intersection
of city-mandated owner-occupancy requirements and Fair Housing and anti-discriminatory
requirements. However, given the frequent justification, including by members of the Eugene
City Council, that owner-occupancy requirements are necessary because homes resided in by
renters are less desirable in the neighborhood, and recent cases regarding disparate impact of
housing decisions, owner-occupancy requirements should be examined for disparate impact and
discriminatory intent in that light. See below regarding Useful and Effectiveness.
• Reasonableness: Prior to final occupancy, owners of properties where ADUs and primary
dwellings are being built simultaneously, the owner must submit proof of occupancy prior to
final occupancy. This is likely an impossible standard to meet, since until someone is living at a
property, they are unlikely to have income tax filings or other documentation of residency. For
developers who are hoping to sell the buildings, they are less likely to find a purchaser to move
into the property prior to issuance of a final occupancy permit. This creates an unreasonable
catch-22 situation—they can’t occupy the building until they have proved that they occupy the
building.
• Clear and Objective: While the length and specificity of these provisions are clearly an attempt
to develop an owner occupancy requirement that can be maintained over time in a consistent
and enforceable fashion, in the end, it still relies on the discretion of City Staff, working under a
complaint-based system, to enforce the provisions.
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•

•

Useful and Effective: Proponents of the owner occupancy provision frequently cite an opinion
that a home will be better maintained and neighbors will be less disruptive if the property
owner lives on site. Both renters and property owners can be bad neighbors; both renters and
property owners can be good neighbors. Demographically, property owners tend to be higher
income and older than renters, though renters span the age and income spectrum. More than
half of Eugene’s population rents their home. The implication of this argument—that in order to
be desirable neighbors, renters need the supervision of a property owner—is troubling to say
the least.
Useful and Effective: Owner occupancy provisions are extremely difficult to enforce, as
discussed in the Guidance on Implementing the Accessory Dwelling Unit Requirement document
provided by the Department of Land Conservation and Development. Eugene has attempted to
address this enforcement difficulty by adding additional requirements (deed restrictions,
documentation requirements, etc.) to their code. However, at the end of the day, enforcement
remains a concern with this provision—after all, few homeowners read the zoning code in depth
before they purchase a home, and are unlikely to realize that they are required to provide the
city with a doctor’s note, a notarized document of intent and go through an adjustment review
process if they wish to rent out their home while they care for a sick family member. On the
other side, the City is unlikely to know that a homeowner has temporarily relocated unless
someone complains. Given the equity and reasonableness concerns described above, it seems
unlikely that owner-occupancy requirements serve such a public good as to justify the extreme
efforts and invasion of personal privacy required to enforce them.

Other Cities: No other city reviewed had an owner-occupancy requirement as detailed or restrictive as
Eugene. Of the 16 cities review, four had owner occupancy requirements for ADUs in their code at the
time of the review. All of these requirements pre-date SB 1051. Junction City and Albany both included
removal of their owner-occupancy requirements in proposed or pending adjustments for compliance
with SB 1051. Corvallis postponed discussion of owner-occupancy to a yet-to-be-completed “Phase II.”
Oakridge has not yet updated their code.
Cities that had owner occupancy requirements and have completed their SB 1051 related revisions have
consistently removed those provisions.
Recommendation: Remove the owner-occupancy requirement, and all related language from the code.
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Lot Size Minimums
Description: Eugene prohibits ADUs of any type on lots that are smaller than 6,100. In some cases,
larger lots are required: Eugene only allows ADUs on flag lots that are over 12,500 square feet in size,
and in the University Neighborhoods (Fairmont, Amazon and South University) lots with ADUs must be
at least 7,500 square feet. A few special area zones allow ADUs on smaller lots-- the S-C/R-1 subarea
allows for attached accessory dwellings on lots of 4,500 square feet and detached ADUs on lots of 6,000
square feet. In the S-JW, two dwellings are prohibited on lots under 4,500, thus creating a lot size
minimum of 4,5000 square feet for additional one family dwellings that meet the definition of ADUs.
Where in the code: 9.2751 (17) (a)(1), 9.2751 (17)(c)(1), 9.2775 (4)(b), 9.3065 (2)(a), Table 9.3625
Siting and Design
No

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Siting and Design: The size of the lot is not related to the placement of the ADU on the lot, nor
the design of the ADU.
• Reasonableness: While Eugene has definitions for what constitutes a legal lot and restricts new
development on non-legal lots, only two housing types have lot-size minimums separate from
legal lot size and lot coverage requirements—ADUs and duplexes in R-1. It is presumed that if a
lot is legally sized, a single-family home, multi-family dwelling, rowhouse, etc. is permitted to be
built on it provided it could meet all other requirements. While the determination of lot size
minimum for ADUs for a typical R-1 lot seems to be based on a maximum density of 14 units per
acre (see below re: density), the lot size minimums in the university neighborhoods and flag lots
seem arbitrary. No other cities had similar lot size minimums.
• Useful and Effective: An interior/attached ADU or a conversion of an existing permitted
structure into an ADU would have no impact on what “fits” on a particular lot. Particularly for
these types of ADUs, the impact of lot size minimums is not to reduce the impact of additional
buildings on a lot, but rather to limit the number of people who can live on a lot.
• Useful and Effective: Lot size minimums prohibit a substantial percentage of detached singlefamily homes from being able to develop an ADU. In the R-1 zones and university area, the lot
size minimum preclude ADUs on 10,606 lots, or about 24% of all R-1 lots. In zones R-2 and R-3,
out of about 3,516 total lots, 2,353 are less than 6,100 square feet (67%), and thus would not be
allowed to construct an ADU. While not all of those lots have detached single family homes on
them and would not be entitled to an ADU, the majority of single-family homes in the R-2 and R3 zones are prohibited from building an ADU based on lot size.
• Useful and Effective: Given the minimum size of 6,100 square feet, which is almost precisely the
size an R-1 lot would have to be to allow two units under Eugene’s standard density calculations,
it is clear that the lot size minimums are intended to reinforce density requirements. See below
for discussion of density requirements; however, this is clearly not useful or effective in zones
other than R-1, which have higher density minimums and maximums.
Other Cities: No other cities reviewed had lot size prohibitions like Eugene’s. Creswell requires a slightly
larger lot for single family homes with ADUs (5000 square feet minimum lot size for single family homes
vs. 6000 square feet for single family homes and an ADU; Creswell also is one of the few cities to allow
more than one ADU per single family dwelling.) Corvallis, which used a two-phase process like Eugene,
removed pre-existing lot size minimums as part of their Phase I process.
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Five cities stipulated that ADUs could only be built on lots that met the legal lot minimum lot size for the
zone.
Recommendation: All lot size minimums specific to ADUs should be removed from the code.
Sample Code: Springfield
5.5-110 Applicability
A. Accessory dwelling units are permitted on LDR properties with a primary dwelling.
….
5.5-140 Non-Conforming Lot/Parcel Sizes
Accessory dwelling units shall not be permitted on lots/parcels that do not meet the applicable minimum
lot/parcel size stated in Section 3.2-215.
….
3.2-215 Base Zone Development Standards
The following base zone development standards are established.
Development
Standard
Standard Lots/Parcels
Minimum Area
East-West Streets
North-South Streets

Residential Zoning District
Low Density
Small Lot
Residential (LDR)
Residential (SLR)

Medium Density
High Density
Residential (MDR) Residential (HDR)

4,500 sq. ft.
5,000 sq. ft.

4,500 sq. ft. (15)
5,000 sq. ft. (15)

3,000 sq. ft.
3,000 sq. ft.

E. Kashinsky Eugene ADU Code Analysis, 1/27/19

4,500 sq. ft. (15)
5,000 sq. ft. (15)

Page 10 of 47

Density Requirements
Description: Accessory Dwelling Units in Eugene must meet both the minimum and maximum density
requirements for the base zone. The one exception is that in R-1, attached ADUs do not need to meet
the minimum density requirement.
Where in the code: Table 9.2740, 9.2751 (1)(a), Table 9.3115, 9.3811(1)(e)(1), 9.3911(2)
Siting and Design
No

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Siting and Design: Density requirements do not determine where on a lot a structure is located,
nor what that structure looks like or how it functions.
• Reasonableness: While most other dwelling types are subject to density requirements, ADUs are
not typically considered to apply to density requirements in other cities. All other examined
cities have either explicitly exempted ADUs from their density requirements or have remained
silent on the subject and instead permitted ADUs on a per lot or per dwelling basis similar to
how accessory uses/buildings are addressed—none specifically included ADUs in calculations of
minimum and maximum density in the manner of Eugene.
• Reasonableness: Prior to 2014, ADUs were not explicitly subject to density regulations in
Eugene. During the process of the 2014 Single Family Code Amendments, there was much
discussion as to if ADUs should be subject to density limitations. These arguments primarily
centered upon Metro Plan Policy A.9, which states that “local jurisdictions should establish
density ranges which are consistent with the broad density categories of this plan.” This was
argued at the time to be a flat prohibition upon allowing any housing above 10 units per gross
acre on land designated as low-density by the Metro Plan. The City both has the authority to
interpret the Metro Plan, and the responsibility to balance the various provisions of the Metro
Plan to develop reasonable interpretations. The Metro Plan overall indicates a preference for
increasing density of residential development—for example, Metro Plan Finding 16, 17, and 18
discusses that residential density targets are not being achieved at the time of the writing of the
Metro Plan. Policies A.10, A.12, A.13, A.14, and A.16 all focus on ways to increase density of
housing development. In particular, policy A.14 requires that Eugene review local regulations
and remove barriers to higher density housing and to make provisions for a fuller range of
housing options, and policy A.16 requires for that Eugene allow for the development of zoning
districts which allow the overlap of established density ranges—and creates a flat prohibition
upon allowing densities below existing Metro Plan density ranges, but does not provide a similar
prohibition about allowing densities above existing Metro Plan density ranges. An
interpretation of the Metro Plan that looks only at the text of policy A.9 without the context of
other policies related to density is not reasonable.
• Reasonableness: Eugene interprets the Metro Plan requirements through its land use code. In
the 2014 debate, it was argued that because Table 9.2740 stated that “all dwellings shall meet
the minimum and maximum density requirements in accordance with Table 9.2750 Residential
Zone Development Standards unless specifically exempted elsewhere in this land use code” this
meant that ADUs must be subject to the density standards, and the clarification that was added
in to the code in 2014 to include them in density calculations. However, another solution to
that problem is not to explicitly subject ADUs to density standards, but rather to explicitly
exempt ADUs from density standards. Many cities in Oregon have done just that (see sample
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•

•

•

•

code below.) Springfield, who until recently shared a Metro Plan with Eugene, also does not
count ADUs towards density. Eugene also exempts other forms of housing from density
standards, for example by providing “density bonuses” for Affordable Housing and allowing this
housing to develop at levels higher than what is allowed by the underlying plan.
Reasonableness: Just as if Eugene code is determined to be inconsistent with the Metro Plan,
the Metro Plan prevails, if the Metro Plan is inconstant with state statute, the state statute
prevails. This is highlighted in numerous places through state law, including 197.646 and
197.829(d). As a result of SB 1051, state law now provides that each detached single-family
home is permitted to develop at least one Accessory Dwelling Unit. Given that density
regulations on ADUs are not design and siting, nor reasonable, if Eugene choses to interpret its
Metro Plan density policies in a manner that does not permit the development of at least one
accessory dwelling unit for each detached single-family dwelling, this interpretation would be
inconsistent with state statute, and invalid.
Useful and Effective: Subjecting ADUs to minimum density requirements is contrary to their
intended purpose as a form of infill development—their intended purpose is to add a small
amount of housing where a detached single-family home already exists. Given the current
difference between permitted density and actual density in Eugene, and the relatively small
number of ADUs permitted, exempting ADUs from density requirements would be unlikely to
bring the actual density above the 10 units per gross acre range articulated in A.9, but would
facilitate policy A.10, A.12, A.13, A.14 and A.16.
Useful and Effective: When the City permitted ADUs in R-2, R-3, and R-4, it did not exempt ADUs
from the minimum and maximum density requirements of those zones. Very few lots with
single family homes would be able to add a unit and meet minimum density standards in zones
with minimum density standards. So, for example, in an R-2 zone under density requirements,
ADUs would be allowed where a single dwelling existed on a lot that was sized between 3,100
square feet and 6,700 square feet… the maximum density in R-2 is 28 units per acre and the
minimum density is 13 units per acre. On a lot larger than 6700 square feet, 3 units of housing
would be needed to meet the minimum density, and on a lot smaller than 3,100 square feet,
two units would exceed the maximum density.
Useful and Effective: Exempting Attached ADUs from minimum density in R-1 doesn’t make any
sense since R-1 has no minimum density. This provision appears to be a hold-over from a
previous version of code.

Other Cities: Half of the cities reviewed explicitly exempt ADUs from both minimum and maximum
density calculations. The remaining cities do not mention density in the context of ADUs, but instead
explicitly permit an ADU per lot or per dwelling basis.
Recommendation: Either remove all references to ADUs as being subject to minimum and maximum
density requirements, or explicitly state that ADUs are not subject to minimum and maximum density
requirements.
Sample Language: Cottage Grove
14.22.200 (B) (2) Exempt from Density. Accessory dwellings are exempt from the housing density
standards of the Residential District, due to their small size and low occupancy levels.
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Prohibition on Alley Access and Flag Lots
Description: The Eugene Code prohibits new ADUs on alley access lots. ADUs are prohibited on flag lots
created after August 29th, 2014. The S-C allows for detached (but not attached) ADUs in the R-1 subarea
on alley access and flag lots. In the S-JW, only one dwelling is allowed on alley access lots, thus
prohibiting additional one family dwellings that meet the definition of an ADU.
Where in the code: 9.2741(2), 9.2751(18)(a)(2), 9.2775 (4)(c), 9.3065 (2)(b)(1), Table 9.3625,
9.3811(1)(d)

Siting and Design
No

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Siting and Design: The position of the lot and the street access to the lot is not connected to the
siting and design of the units on the lot.
• Reasonableness: No other cities had explicit prohibitions on ADUs for any lots, excepting lots
that were below the legal minimum lot size. Eugene has extensive regulations related to
dwellings on alley access and flag lots, many added at the same time as the 2014 ADU
restrictions.
• Useful and Effective: The primary purpose for limiting ADUs on lots accessed by an alley or a flag
lot would be to ensure that those dwellings could be served effectively by fire trucksThis is
presumably why alley access dwellings further than a particular distance from the main street
are required to have sprinklers in section 9.2751 (18)(a)(12) of the Eugene Code. If the primary
motivation of prohibiting ADUs on alley access lots is indeed fire safety, a similar provision could
be added for ADUs on alley access lots. This would be a less restrictive way to meet a public
safety need than an outright ban. See below regarding flag pole access for ADUs on flag lots.
Other Cities: No other cities reviewed drew a distinction between alley access lots or flag lots and any
other type of lot for the purposes ADUs.
Recommendation: Blanket alley access lot and flag lot prohibitions should be removed. If fire safety is
a concern, then a sprinkler requirement for ADUs on flag/alley access lot that are not easily accessible
by fire trucks could be added as exists in 9.2751 (18)(a)(12).
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Flag Lot Access Requirements
Description: To allow for ADUs on flag lots, the minimum width of the pole must be at least 25 feet, and
the no more than 4 dwellings (including primary and accessory) can take access off of the pole.
Where in the code: 9.2775 (5)(e)(1), 9.2775 (5)(e)(2)
Siting and Design
No

Reasonable
No

Clear and Objective
No

Useful and Effective
No

Explanation:
• Siting and Design: The geometric shape of the lot and the street access to the lot is not
connected to the siting and design of the unit on the lot. The number of dwellings on adjacent
lots are not siting and design.
• Reasonableness: Eugene bases its requirement for flag lot pole-width on the number of lots
accessed from the same pole. It is feasible that lots with duplexes or other housing types with
multiple dwellings on a single lot could be accessed by a single pole 15 foot pole. It is unclear
why building a duplex on a flag lot would require an access pole of 15 feet, but a primary
dwelling and an ADU would require a flag lot pole of 25 feet.
• Clear and Objective: In many places, standards are applied to particular lots and buildings. For
example, when determine how many units are allowed on a lot under density standards, Eugene
looks at the specific lot as opposed to attempting to determine the density of a neighborhood or
block based on what has previously been built. In the case of section 9.2775 (5)(e)(2), whether
or not an ADU is permitted on an individual lot is dependent on how a neighboring lot has
developed. It is questionable as to if this can be applied in a clear and objective fashion.
Other Cities: Only two other cities specifically included ADUs in their limits on the number of dwellings
that could be accessed off a single flag lot pole. Cottage Grove and Springfield both had limits on the
number of dwellings (including ADUs) that could take access of one pole for a flag lot—Cottage Grove’s
limit was four like Eugene; Springfield’s was 8 including ADUs. However, they did not limit ADUs based
on the pole width of the flag lot. No other city required a larger pole width to permit an ADU.
Recommendation: Remove restrictions on ADUs on flag-lots based on pole-width.
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Bedroom Limits
Description: In most areas, ADUs are limited to two bedrooms. In the University area, if the primary
dwelling has 4 or more bedrooms, the ADU is limited to 1 bedroom.
Where in the code: 9.2751 (17)(a)(5), 9.2751 (17)(c)(7)
Siting and Design
Yes

Reasonable
No

Clear and Objective
No

Useful and Effective
No

Explanation:
• Siting and Design: The number of bedrooms a building has could be considered part of the
design of the building.
• Reasonableness: While some parking standards for multi-unit buildings are based on the
number of bedrooms in the apartments, no other housing type in Eugene, nor ADUs in other
cities, had limits on the number of bedrooms permitted. In addition, no other housing type in
Eugene nor ADUs in other cities have the number of bedrooms permitted based on the number
of bedrooms in a different dwelling.
• Reasonableness: Based on testimony at the time, the bedroom limits were put in place in part to
prevent ADUs from being used as student housing and to facilitate limiting the number of
residents living an ADU. Eugene already has occupancy limits for housing that limit the number
of unrelated people who can live in a dwelling to 5; the bedroom limit is redundant.
• Reasonableness: According to Louise Dix, a AFFH Specialist from the Fair Housing Council of
Oregon during Fair Housing training provided to the Eugene Planning Commission, bedroom
limits can have a disparate impact on larger families and be considered discrimination based on
family status (10/9/18 Planning Commission Meeting, minute 36), and a violation of the Fair
Housing Act. In addition, Eugene prevents housing discrimination based on age (over 18) and if
in fact the intent of this regulation was to discourage young adults from residing in particular
units or areas, it would be in conflict with of Eugene’s anti-discrimination measures. (Eugene
Code 4.630) (page 2 of May 14th, 2014 city council meeting materials: “Those code amendments
apply to the existing single-family neighborhoods surrounding the University of Oregon
(Amazon, Fairmount and South University), which have experienced a substantial increase in
unintended housing development associated with the demand for student housing and the
proximity of the university. As adopted, they prohibit certain dwelling types and land divisions,
and limit certain uses…” Intended purpose of these amendments was to limit housing
development for housing for a particular class of citizens—i.e. students, who are
disproportionally younger.)
• Clear and Objective: While Eugene includes a definition of a “bedroom” in the code, this
definition is not able to be applied in a clear and objective fashion. The number of bedrooms in
a home could be based not on any measurable quality of the building, but rather, the discretion
of the real estate agent listing the house at any point in time. Interpretation would needed to
determine, in the case of conflicting documents, which prevails. In addition, for some homes
almost any room could be considered a bedroom based on the definition provided in part C.
(see Appendix A sample floor plan from Sears, Roebuck catalog—in this case, the kitchen, living
room, parlor, and dining room all meet the definition in section C of a bedroom, but presumably
the City is not routinely counting what is clearly a kitchen as a bedroom, nor would it interpret
this design to be an eight bedroom home.)
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•

Useful and Effective: From a practical perspective, a size limit of 800 square feet functionally
limits the number of bedrooms that an ADU can have. Having a separate “bedroom” limit adds
complexity and risk without providing much additional benefit beyond the square footage limit.

Other Cities: No other cities had specific limits on the number of bedrooms in ADUs.
Recommendation: Remove bedroom limits on ADUs.
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Maximum Occupancy Limits
Description: The number of people allowed to live in an ADU in the University Neighborhoods is based
on the number of bedrooms in the main house—if the main house has 3 or fewer bedrooms, three
people are permitted to live in the ADU; 4 or more bedrooms limits the ADU to being occupied by 2
individuals.
Where in the code: 9.2751 (17)(c)(8)
Siting and Design
No

Reasonable
No

Clear and Objective
No

Useful and Effective
No

Explanation:
• Siting and Design: The number of people living in a building is not related to the siting or design
of the building.
• Reasonableness: No other housing type in Eugene, nor ADUs in other parts of Eugene, has an
occupancy limit for housing separate from the overall occupancy limit for dwellings in the city.
No other housing type bases its occupancy limit on the number of bedrooms in a different
dwelling. Only one other city had a separate occupancy limit for ADUs. No other city based
occupancy limits, definition of a family, or other similar restrictions on the characteristics of a
different dwelling.
• Reasonableness: Occupancy limits placed on the number of people, regardless of familial
relationships, creates a great risk of family status discrimination. Would a couple with a child
living in an ADU be required to move if they had a second child?
• Reasonableness: This requirement puts landlords who own ADUs in the position to have to
choose between complying with City Code or State Law. ORS 90.262, which outlines the types
of rules and regulations landlords may adopt regarding use and occupancy of a premises, states:
“If adopted, an occupancy guideline for a dwelling unit shall not be more restrictive than two
people per bedroom.” A landlord with a two-bedroom ADU in the University Neighborhoods
would be required to place a more restrictive standard—1.5 people per bedroom—in place or
else be in violation of city code.
• Clear and Objective: Enforcement of this requirement would be complaint based, and influenced
by the conflict with anti-discrimination law. For example, would the city act against a couple
who lived in an ADU and had a baby the same way they would react to a couple who lived in an
ADU and had a friend move in with them? In addition, see above regarding bedroom limits. It is
unlikely that this provision could be enforced in a clear and objective fashion.
• Useful and Effective: The City of Eugene already limits the residents of a dwelling to the
definition of a “family” in the code, which includes a limit that no more than 5 unrelated persons
can live in a single dwelling, and given their size, ADUs are unlikely to attract many larger
households.
Other Cities: Only one other city- Hillsboro- had an occupancy limit for ADUs separate from occupancy
limits in the overall code. Their limit is three persons. It is unclear when Hillsboro last updated their
code surrounding this. No other city based occupancy limits on the number of bedrooms in a different
dwelling.
Recommendation: Separate occupancy limits for ADUs should be removed.
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Outdoor Trash Screening Requirements
Description: Owners of ADUs have to build a fence around their outdoor storage/garbage areas.
Where in the code: 9.2751 (17)(b)(4), 9.2751 (17)(c)(19), 9.3811(1)(e)(4)
Siting and Design
Yes

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Reasonableness/Useful and Effective: While in general Eugene requires screening of outdoor
storage areas and garbage areas, it exempts one and two family dwellings from these
requirements (9.6740). It is unclear why a one family dwelling plus an ADU has a requirement
that two-family dwellings are exempt from. Fencing costs money, and since the City has already
determined that exempting one and two family dwellings from garbage screening requirements
is reasonable, it is unclear why properties with ADUs should be the exception to that.
Other Cities: Springfield has a trash screening requirement similar to Eugene’s. All other cities had no
separate trash screening requirements for ADUs.
Recommendation: Remove.
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Dog Keeping Limits
Description: No more than three dogs are permitted on a lot with an ADU, though an additional dog can
come visit for up to six months.
Where in the code: 9.2751 (17)(a)(6), 9.2751 (17)(c)(10)
Siting and Design
No

Reasonable
No

Clear and Objective
No

Useful and Effective
No

Explanation:
• Siting and Design: How many dogs are allowed on a lot is not related to the siting or design of a
structure.
• Reasonableness: ADUs are the only type of dwelling in Eugene that has specific limits on the
number of dogs permitted on the lot, separate from regulations regarding kennels.
• Clear and Objective: The number of dogs living on a lot at any given time is changeable, and not
able to be enforced or applied in a clear and objective fashion. The City would likely need to be
responding to a complaint and would otherwise be exercising discretion as to when and where
to enforce this provision.
• Useful and Effective: There is some implication, by the definition and language surrounding
“kennels,” that any lot that has more than four dogs might be considered a kennel and thus only
permitted with specific requirements. If so, and a dog limit of four exists overall, then it is
unclear why a lot with an ADU would be permitted fewer dogs than a lot with a single-family
home or a duplex.
Other Cities: No other city had ADU-specific dog limits.
Recommendation: Remove ADU specific dog limit. If desired, draft different language to limit the
number of dogs permitted on residential properties in, for example, section 6.005 of the Eugene City
Code.
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Maximum Wall Length
Description: Detached ADUs are required to have recesses or extensions of at least 2 feet deep by five
feet wide, for the full height of the building, at least every 25 feet.
Where in the code: 9.2751 (17)(b)(6), 9.2751 (17)(c)(20)
Siting and Design
Yes

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Reasonableness: While articulation standards exist for other types of buildings in Eugene,
notably for multi-family buildings, they do not exist for single family homes or other buildings
that are typically as small as ADUs, and usually provide options and adjustment criteria. For
example, the multi-family standards (9.5500(7)) have an articulation requirement, but it
provides multiple options including offsets, entries, etc. and is adjustable.
• Useful and Effective: The Articulation Requirement is not one that can be adjusted. Given that
the intent is to ensure that the building holds some points of interest, and there are multiple
ways to do that other than recesses or extensions, this is a standard that should be adjustable.
• Useful and Effective: Given the small size of ADUs, and the additional cost of adding recesses
and extensions to a structure, a recess might not even be the most effective way to add interest
to an ADU. This provision adds to the cost of an ADU without necessarily accomplishing the
intended goal.
• Useful and Effective: This is one of the only design standards applied to ADUs (perhaps with the
covered entry provision) that attempts to ensure that ADUs are not just boxes. There is a whole
menu of methodologies to prevent that; it is unclear why this is the singular methodology
encoded.
Other Cities: While many cities had design standards to attempt to ensure that ADUs were visually
interesting or “matched” the primary dwelling, this primarily addressed items like building materials,
windows, or roof pitch. Only Springfield had a maximum wall length standard similar to Eugene’s, and
that standard was explicitly adjustable.
Recommendation: Remove maximum wall length standard. Alternately, revise the standard to better
accomplish the goal of avoiding blank walls and make it an adjustable standard.
Sample Code: Eugene 9.5500
(7) Building Articulation.
(a) Articulation Requirement. To preclude large expanses of uninterrupted wall surfaces, exterior
elevations of buildings shall incorporate design features such as offsets, projections, balconies, bays,
windows, entries, porches, porticos, or similar elements.
1. Horizontal Surface. At least 2 of the design features outlined above shall be incorporated along the
horizontal face (side to side) of the structure, to be repeated at intervals of no more than 40 feet.
2. Vertical Surface. At least 2 of the design features outlined above shall be incorporated along the
vertical face (top to bottom) of the structure, to be repeated at intervals of no more than 25 feet.
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(b) When offsets and projections are used to fulfill articulation requirements, the offset or projection
shall vary from other wall surfaces by a minimum of 2 feet. Such changes in plane shall have a minimum
width of 6 feet.
(c) Individual and common entry ways shall be articulated by roofs, awnings, or porticos.
(d) Criteria for Adjustment. Adjustments to the standards in this subsection may be made, based on the
criteria of EC 9.8030(4) Building Orientation and Entrance Standards Adjustment.
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Conversion of an Existing Structure
Description: Existing buildings may be converted to ADUs through an adjustment review process
provided they are at least 5 feet from the interior property line (or there is a note from the adjacent
property owner), the building satisfies all accessory dwelling standards except for the slopped setback
requirements, and the ADU is limited to 600 square feet and 15 feet in height. The adjustment review
process to convert an existing dwelling into an ADU is not permitted in the University Neighborhoods.
Where in the code: 9.8030(34)(b), 9.2751 (17)(d)
Siting and Design
Yes*

Reasonable
No

Clear and Objective
No

Useful and Effective
No

Explanation:
• Siting and Design: While all of the specific requirements are related to siting and design, the
application to existing buildings only is questionable—see below regarding clear and objective.
• Reasonable: The height and square footage standards for a legally established building to be
converted into an ADU are less than the standards that are applied to new construction of a
building. No other type of housing in Eugene requires different standards for remolding or
conversion, nor do any other cities require that other buildings being converted into ADUs be
smaller or shorter than new construction.
• Clear and Objective: While adjustment review is a discretionary process, and thus doesn’t have
to be clear and objective, it is questionable as to if all conversion of an existing structure into an
ADU should be required to go through a discretionary process, particularly as to conversions of
portions of existing structures (i.e. turning part of an existing single-family home into an ADU.)
If an existing structure meets the clear and objective standards to be permitted as an ADU, it
should not be required to go through an adjustment process. In addition, the provision for
written consent from an adjacent property owner puts the discretion in the hands of the next
door neighbor.
• Useful and Effective: One of the advantages to ADUs as a housing type is that they can often be
constructed with less expense than other newly constructed dwelling types, and thus rented at
a lower rate. Converting an existing structure into a dwelling is also frequently less expensive
than building an entirely new structure. The impact of this standard is to require conversations
to go through a more expensive and time-consuming process, and to limit the existing building
that could be converted beyond the overall requirements for ADUs. It is unclear how the impact
of a converted ADU would exceed that of a newly constructed ADU enough to justify smaller
requirements.
Other Cities: Medford outlined a process to convert “illegal” ADUs into legal ADUs. Other than that, no
other discussion of conversion of existing buildings to ADUs was found in other city’s code. No other
city required that existing buildings that were being converted to ADUs be smaller than newlyconstructed ADUs.
Recommendation: Revise to clarify that existing buildings only need to go through this process if they
require an adjustment to ADU standards. Revise to clarify that ADU conversions can be the same size
as a newly built ADU. Revise to allow additional adjustments.
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Flat Square Footage Limits
Description: In almost all zones, the total building square footage of an ADU shall not exceed 800 square
feet. In the S-RN, they may exceed the 800 square foot limit if they are the full story of a multi-story
residential structure.
Where in the code: 9.2751 (17)(a)(2), 9.3811 (1)(a)
Siting and Design
Yes

Reasonable
Yes

Clear and Objective
Yes

Useful and Effective
Yes

Explanation:
• The size of a building is an element of the design of the building.
• Given that ADUs are, by definition, “accessory” to single family homes, it is reasonable that they
be smaller than the primary dwelling.
Other Cities: Square-footage based size limits are universal in other cities’ ADU code. 800 square feet is
a common size, with the range being between 600-1000 square feet. Some cities had separate (smaller)
size limitations for detached ADUs vs. attached/interior ADUs. Creswell allows ADUs that are the entire
story of another building (basement, attic, etc.) to exceed 800 square feet.
10 cities, in addition to have a flat square footage maximum for the ADU as described above, limited the
size of the ADU to a percentage of the size of the primary dwelling (ranging from 40% to 100%),
presumably with the intent of ensuring that ADUs were in fact smaller than the primary dwelling.
Verdict: An 800 square foot size limit for ADUs should be retained. Language similar to that in the SRN regarding exceeding the 800 square foot limit if they are the full story of a multi-story structure
may want to be considered to be applied elsewhere.
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Square-Footage Limits Based on Lot Size
Description: The square footage of an ADU is limited to 10% of the lot area. In the University areas, for
lots between 7,500 and 9,000 square feet, ADUs are limited to 600 square feet.
Where in the code: 9.2751 (17)(a)(2), 9.2751 (17)(c)(5)
Siting and Design
Yes

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Siting and Design: The size of a structure is related to the design of the structure.
• Reasonableness: No other housing type (with the exception of any dwellings on alley access lots,
a requirement implemented at the same time as this one) is limited in square footage based on
the lot size separately from lot coverage minimums.
• Useful and Effective: Particularly for conversions of existing structures, attached ADUs, or
interior ADUs, regulating the size of the ADU based on the size of the lot can create substantial
complexities and barriers. Given that roughly 47% of residentially zoned lots in Eugene are
under 8,000 square feet, it effectively applies a smaller square footage maximum for ADUs on
many properties, determined on a property-by-property basis. It would also make very difficult
to implement programs such as “pre-approved” ADU designs (suggested by the Housing Tools
and Strategies working group) as the pre-approved designs may not be allowed on many lots.
• Useful and Effective: ADUs are already limited to 800 square feet, and lot coverage also is
limited to 50% of the lot in R-1. It is unclear what benefit is provided by requiring that an ADU
on a 7,500 square foot lot be 750 square feet instead of 800.
Other Cities: No other city reviewed limited the size of ADUs to a percentage of the lot size. Bend had
separate building square footage limits for lots under 6000 square feet (600 square foot ADU maximum)
and lots over 6000 square feet (800 square foot maximum.)
Recommendation: Size limit based on a percentage of lot size should be removed.
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Allowance for Unheated Garage Space
Description: Detached ADUs are allowed to have up to 300 square feet of garage or storage space
attached, in addition to the 800 square foot size limit.
Where in the code: 9.2751 (17)(b)(1)
Siting and Design
Yes

Reasonable
Yes

Clear and Objective
No

Useful and Effective
No

Explanation:
• While the idea of allowing a detached ADU to have a one-car garage or a storage space that
doesn’t count towards the square footage limit is reasonable, the phrasing of this provision
creates substantial confusion as to if above-garage apartments are allowed. Some sort of
rephrasing to clarify if an ADU can be built above a two-car detached garage used by the
primary house would be helpful. Prohibiting above-garage ADUs may have been an unintended
consequence of this provision.
Other Cities: Similar code provisions were not found in other cities’ code. Tigard had code that provided
clarity about the interaction between an ADU and an connected, non-ADU accessory structure such as a
garage.
Recommendation: Rewrite this provision to clarify applicability to above-garage ADUs.
Sample Code: Tigard
18.40.120 (A)
If an accessory dwelling unit is located above a detached accessory structure, such as a garage, the floor
area of the portion of the building utilized as an accessory structure is not included in the calculation of
square footage for the accessory dwelling unit. The square footage limits for accessory structures and for
accessory dwelling units remain in effect.
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Height Limits
Description: Attached ADUs that are located more than 60 feet from the front of the lot are limited to a
total of 18 feet in height, with a requirement for a sloped setback. Attached ADUs within 60 feet of the
front of the lot are limited to the height of the main building. ADUs do not received the additional
height allowance for sloped roofs that other buildings receive. Detached ADUs have the requirement
for sloped setback regardless of where on the lot they are placed. The height limit for detached ADUs in
the S-C/R-1 subarea is 20 feet, with no requirement for sloped setbacks. Detached ADUs in S-RN are
limited to 25 feet. Adjustment Review allows ADUs that are 20 feet from all interior property lines and
within the sloped setback to be up to 24 feet tall, to allow for accessory dwellings over accessory
buildings.
Where in the code: 9.2751 (3)(d), 9.2751 (17)(a)(3)(b), 9.2751 (17)(a)(3)(a), 9.2751 (17)(b)(5)(a), 9.2751
(17)(c)(9)(a), 9.2775 (5)(e)(3)(a), 9.3065 (2)(b)(2), Table 9.3815(3)(n), 9.8030(34)(c), 9.2775(5)(e)(3)(c),
9.2751 (17)(b)(5)(c)
Siting and Design
Yes

Reasonable
No

Clear and Objective
No

Useful and Effective
No

Explanation:
• Reasonableness: Eugene’s ADU height limitations are complex, and don’t recognize the
distinction between attached/interior ADUs, over-garage ADUs, and detached ADUs—for
example, would converting the back-half of the second story of an existing single-family home
be subject to the ADU height limit?
• Reasonableness: Eugene doesn’t regulate the height of other dwelling types based on position
on the lot. A two-story detached single-family home could be built with a second story more
than 60 from the front of the lot line without sloped setback, which presumably would have the
same impact as an ADU at that location. It is unclear why a dwelling type of an ADU would
require additional height regulation that single-family dwellings, duplexes, etc. wouldn’t.
• Reasonableness: 18 feet with a sloped setback is an atypically small height limit—it limits ADUs
to 1 to 1.5 stories, as opposed to most other cities, where height limits are sufficient to allow
two story ADUs.
• Clear and Objective: It is unclear if the height limit for ADUs in the front part of the lot are
limited to the height of the primary dwelling on the lot, or the main building height as listed in
table 9.2750. In addition, it is unclear what the height limit is for ADUs that have a portion of
the building more than 60 feet from the front of the lot line and a portion of the building less
than 60 feet from the front of the lot line.
• Useful and Effective: It is presumed that the intent of this regulation is to limit ADUs to one
story. However, as it applies to both detached and attached ADUs, it effectively limits ADUs
places on the second story of a building. While 9.2751(17)(b)(5)(c) allows for the standard be
adjusted to allow an ADU to be constructed over a garage or other accessory building, this
effectively prohibits a backroom or an attic of an existing single-family home from being
converted to an ADU.
• Useful and Effective: Given standard lot-sizes in Eugene and the fact that by definition an ADU is
on a property with at least one other building, the ability to adjust the height limit only if the
building is at least 20 feet from interior lot lines creates a substantial barrier to creating ADUs
over accessory buildings.
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Other Cities: Most other cities either have no separate height limit for ADUs, or limit ADUs to between
24-28 feet (2 stories). No city had a height limit as low as 18 feet (the only city with a height limit less
than 24 feet was Oakridge, with a height limit of 20 feet.) No city had height standards as complex as
Eugene’s, or based height limits on where the ADU was located on the lot.
Recommendation: ADUs should be subject to the height limit of the base zone. Slope requirements
and separate height requirements based on position on the lot should be removed.
Sample Code: Gresham
10.0120 (D)
Accessory Dwellings shall be consistent with the applicable setback, height and lot coverage standards of
the land use district; in the case of non-conforming single-family homes, the LDR-7 setbacks and height
requirements shall apply to the proposed Accessory Dwelling.
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Setback Requirements
Description: ADUs are required to be set back five feet from the interior lot line. This requirement is
repeated separately for ADUs that are within 60 feet of the front of the lot and ADUs are that are more
than 60 feet from the front of lot. For ADUs on flag lots, the setback requirement is 10 feet, which is
consistent with other new buildings on flag lots.
Where in the code: 9.2751 (17)(a)(3)(a), 9.2751 (17) (a)(3)(b), 9.2751 (17)(b)(5)(a), 9.2751 (17)(c)(9)(a),
9.2775 (5)(e)(3)(a)
Siting and Design
Yes

Reasonable
Yes

Clear and Objective
No

Useful and Effective
No

Explanation:
• Siting and Design: Setbacks govern where a building is placed on a lot, and are siting
requirements. A five-foot setback from the lot line is fairly standard, and consistent with other
structures in Eugene.
• Clear and Objective: See above regarding clear and objective application of within 60
feet/greater than 60 feet language.
• Useful and Effective: Given that the overall requirement for setbacks in R-1 is 5 feet, and that
the setback back is the same no matter where the ADU is sited on the lot, the language
surrounding this is redundant. While having a setback for ADUs is useful, including it the
particular location and manner that it is confusing.
Other Cities: All cities reviewed had setback requirements for ADUs that were the same as the base
zone.
Recommendation: Retain 5 foot setback, but revise language to decrease redundancy/increase clarity.
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Setback Intrusions Limitations
Description: While most buildings are allowed to have particular architectural features intrude into the
setback, such as eaves, bay windows, porches, and awnings, ADUs are limited to having eaves and
chimneys that project into the setback for no more than two feet.
Where in the code: 9.2751 (17)(a)(3)(c), 9.2751 (17)(b)(5)(b), 9.2751 (17)(c)(9)(b), 9.2775 (5)(e)(3)(b)
Siting and Design
Yes

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Reasonable: It is unclear why ADUs, unlike any other dwelling structure has a more limited
requirement for setback intrusions. It is inconsistent with how Eugene treats other types of
residential structures.
• Useful and Effective: The presumed intent of this regulation is to prevent porches, bay windows,
and other features which may impact the privacy of a neighbor. As described elsewhere, if a
particular element is a concern for an ADU, it should also be a concern for a single-family home,
and revised overall. However, in conjunction with the wall length requirement, it is clear one
overall goal is to create architectural interesting ADUs; providing additional restrictions on
eaves, cornices and other architectural features seems to serve merely to require an increased
setback for interesting ADUs, and reward ADUs that have fewer features of interest with a
decreased setback requirement.
Other Cities: Hillsboro had a requirement ADU requirement that eaves be at least two feet away from
the property line; otherwise, no other city had special mention of setback intrusions as relates to ADUs.
Recommendation: Remove the extra limitations on setback intrusions for ADUs.

E. Kashinsky Eugene ADU Code Analysis, 1/27/19

Page 29 of 47

Attached ADU Connection Standards
Description: To be considered an attached ADU, an ADU must share a common wall or ceiling for at least
8 feet.
Where in the code: 9.2751 (17)(a)(4), 9.2751 (17)(c)(6)
Siting and Design
Yes

Reasonable
Yes

Clear and Objective
Yes

Useful and Effective
Yes

Explanation:
• Useful and Effective: It makes sense to have a standard for what constitutes an attached vs.
detached ADU only if different standards apply to detached vs. attached ADUs. If the same
standards are applied to both attached and detached ADUs, then the standard is not necessary.
Other Cities: No definition of “attachment” with any more detail than Eugene’s was found in any other
city’s code. Most did not define a minimum amount of connection for “attached” ADUs at all.
Recommendation: Remove if different standards don’t exist for attached/interior ADUs vs. detached
ADUs. Otherwise retain.
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University Lot Dimension and Coverage Requirements
Description: In addition to the lot size minimum, the boundaries of a lot with an ADU must be sufficient
to fully encompass an area with a minimum dimension of 45 feet by 45 feet. In addition, unlike other R1 areas, all roofed areas are included as part of the calculations for lot coverage.
Where in the code: 9.2751 (17)(c)(2), 9.2751 (17)(c)(3)
Siting and Design
No

Reasonable
No

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Siting and Design: As discussed previously with flag lots, the geometric shape of a lot itself is not
siting and design.
• Reasonable: Eugene excludes roofed eaves and covered porches/balconies/carports that are
open on at least 50% of their perimeter from lot coverage calculations for all other housing
types and for ADUs in other neighborhoods.
• Useful and Effective: It is unclear what purpose the regulations serve, particularly in conjunction
with other regulations such as maximum size for ADUs, overall lot coverage standards, and
setback requirements.
Other Cities: No other city had similar requirements.
Recommendation: Remove these requirements.
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University Parking Requirements
Description: Driveways and parking areas in the University Areas are limited to 20% of the total lot area.
The lot is required to have at least two but no more than three parking spaces. For lots where the
primary vehicle access to the ADU is via the alley, standards for alley access lots located at
9.2751(18)(a)11 are applied, which includes size restrictions on garages and parking areas.
Where in the code: 9.2751 (17)(c)(4), 9.2751 (17)(c)(15), 9.2751 (17)(c)(16)
Siting and Design
Yes

Reasonable
Yes

Clear and Objective
Mixed

Useful and Effective
Mixed

Explanation:
• Clear and Objective/Useful and Effective: While overall providing limits on the parking areas and
number of parking spaces on a lot is useful, particularly in areas where active transportation is
encouraged, the cross-reference to section 9.2751(18)(a)(11) creates some amount of conflict—
most notably, for a lot with an ADU that takes parking access from an alley, it is unclear if the
total vehicle use area is limited to 400 square feet or 20% of the lot area; if the parking
requirements apply only to alley access parking or if they would extend to a separate parking
area accessed by the front of the lot, or if it is even physically possible to construct the number
of parking spaces required under the alley access parking rules.
Other Cities: Overall parking requirements for other cities were not reviewed; however, it appeared that
parking for ADUs was governed by overall code requirements for parking, as opposed to being specific
to ADUs. The primary difference was to exempt ADUs from parking requirements in some cases.
Recommendation: Retain the majority of this code, but resolve conflict between ADU and alley access
code.

E. Kashinsky Eugene ADU Code Analysis, 1/27/19

Page 32 of 47

Applicability of Standards in Other Zones
Description: In some special area zones, the standards for ADUs contained in sections 9.2751(17) are
applicable; in others they are not. In addition, the summary for 9.2751(17) specifically refers to ADUs in
R-1, leaving it unclear as to if the standards are intended to apply to ADUs in other zones (R-2, etc.)
Where in the code: 9.2751(17), Table 9.3115, Table 9.3210, 9.3215(2), Table 9.3310, 9.3510 (1)(b), Table
9.3810, Table 9.3910, 9.3915(13)
Siting and Design
N/A

Reasonable
N/A

Clear and Objective
No

Useful and Effective
No

Explanation:
• Clear and Objective: In some special area zones (S-CN, S-E, S-HB) ADUs are a permitted use, with
no reference to additional standards. S-DW specifically exempts the ADUs in that zone from the
standards in 9.2751(17), while 9.3915(13) specifically applies the standards to the S-W. S-RN
has a separate set of ADU standards, which are the same as those which previously existed in
the R-1 zone prior to the 2014 update and contain overlapping provisions. This leaves it open to
interpretation as to which standards apply to ADUs in which zones.
• Useful and Effective: The intent of the S-C and S-JW revision below was to ensure that SAZs
didn’t have new regulations applied that were inconsistent with SAZ code. However, by
applying the regulations in 9.2751(17) specifically to the S-W zone without analysis as to the
compatibility of the standards with the S-W zone or SB 1051 overall, the city applied new
standards to a Special Area Zone without review specific to that Special Area Zone. Either SAZ
zones can/should be modified in conjunction with the base code without special consideration
(in which case S-JW and S-C should permit ADUs) or they shouldn’t be (in which case the
standards in 9.2751(17) should not apply in S-W.) In addition, as an explicitly mixed-use zone
that allows for multi-unit and higher density development, it is unclear why the restrictive
standards applied to ADUs in R-1 should be continued, and why they were not for any other
SAZ.
• Useful and Effective: The S-RN zone retains the ADU standards that existed in the Eugene code
prior to the revisions of 2014. While phrased differently than the code provisions analyzed
about, they contain many of the same concepts such as owner-occupancy. These standards will
also need to be reviewed and adjusted in light of ORS 197.312.
Other Cities: Most cities had far fewer or no “special” zones that are comparable to Eugene’s. Detailed
analysis of how ADUs were handled in the special zones that did exist was not done.
Recommendation: Revise language so that applicability of ADU standards in Special Area Zones and
non-R-1 zones is clear. Remove impermissible legacy ADU regulations (such as owner occupancy.)
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S-C and S-JW Terminology
Description: In the S-C and S-JW special area zones, buildings that meet the definition of ADUs are to be
referred to as “one-family dwellings” as opposed to “Accessory Dwellings”
Where in the code: 9.3060(2), 9.3615(2)
Siting and Design
N/A

Reasonable
N/A

Clear and Objective
N/A

Useful and Effective
No

Explanation:
• This is a terminology question, as opposed to a question of standards or regulations, so it is not
evaluated for siting and design, reasonableness, or clear and objective application. LUBA found
that referring to ADU like structures as “additional one family dwellings” is permissible.
• Useful and Effective: It appears that the idea behind this phrasing is that even if at a future date
the City modified the regulations surrounding ADUs, it would not affect the S-JW and S-C areas.
For example, the S-JW permits additional single-family dwellings on lots over 4,500. By not
calling them ADUs, the terminology change attempts to ensure that even if lot size minimums
are removed for ADUs, S-JW can still disallow ADU like structures on lots under 4,500 square
feet. However, LUBA has also held that the city may limit access to accessory dwelling units only
pursuant to “reasonable local regulations related to siting and design.” As according to LUBA,
“additional one family dwellings” are ADUs for the purposes of ORS 197.312(5), the S-C and SJW zones cannot avoid compliance with the law by simply calling the structures something else.
The intent of ensuring that ADUs or ADU-like-dwellings would be prohibited for particular singlefamily home owners in those neighborhoods was not achieved by changing what they were
called. Instead, it has created confusion and the necessity of creating work-arounds in other
processes. (See: allowance for Transportation SDCs to be reduced for homes under 800 square
feet rather than ADUs in order to ensure that ADU-like buildings in these zones would be eligible
for the SDC reduction.)
Other Cities: This is a unique situation and comparison to other cities is difficult. However, no other
information was found indicating that other cities used a different term to refer to ADU-like structures
in select zones.
Recommendation: Remove the additional language and permit ADUs called ADUs outright in the S-JW
and S-C zones; alternately, ensure that the S-JW and S-C zones do not disallow additional one family
dwellings based on anything other than reasonable regulations related to siting and design (i.e. lot
size.)
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Pedestrian Access Requirements
Description: Detached ADUs are required to have a hard-surface pedestrian walkway from the
street/alley to the entrance. The pedestrian walkway is not required in the S-C/R-1 subarea.
Where in the code: 9.2751 (17)(b)(2), 9.2751 (17)(c)(17), 9.3065 (2)(b)(3), 9.3811(1)(e)(2)
Siting and Design
Yes

Reasonable
Yes*

Clear and Objective
Yes

Useful and Effective
Yes*

Explanation:
• Reasonableness: While pedestrian walkways are not called out to be hard surface in this manner
for single family home, duplexes, etc. the requirement for pedestrian walkways is common in
other areas of the code, and driveway standards also exist for other housing types.
• Useful and Effective: The requirement for a hard surface walkway does add to the cost of
developing a dwelling. Less expensive hard surface materials tend to be impermeable; specific
recommendations for permeable surfaces that allow groundwater absorption might be useful.
In particular, this should be an adjustable standard.
Other Cities: Springfield and Florence had pedestrian access requirements similar to Eugene’s, and
Corvallis required space between pedestrian access for ADUs and adjacent properties; otherwise, no
other city had unique pedestrian access standards for ADUs.
Recommendation: Retain. Should be made adjustable. Could be revised to more explicitly promote
permeable surfaces, or removed as unnecessary restrictive, but it complies with all of the review
standards requirements as is.
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Covered Entrance Requirements
Description: Detached ADUs are required to have a primary entrance with a covered area at least 3 feet
by 3 feet.
Where in the code: 9.2751 (17)(b)(3), 9.2751 (17)(c)(18), 9.3811(1)(e)(3)
Siting and Design
Yes

Reasonable
Yes*

Clear and Objective
Yes

Useful and Effective
Yes*

Explanation:
• Reasonableness: While most dwelling types do not have a similar requirement for covered entry
ways in the base zone, requirements for covered entryways or porches are included in several
special area zones.
• Useful and Effective: Requiring covered entry ways adds to the cost of a development, but it is
also an effective and useful way to ensure architectural interest in a building. However, it
should be an adjustable standard to allow for other methodologies, particularly for existing
structures.
Other Cities: While several other cities had design requirements for ADUs, and Springfield had a similar
covered entrance requirement to Eugene’s, most other cities did not specifically require covered
entrances for ADUs.
Recommendation: Retain. Allow this to be an adjustable standard.
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Minimum Off-Street Parking Spaces
Description: ADUs are required to have one off street parking space.
Where in the code: 9.3811(1)(c), Table 9.6410
Siting and Design
Yes*

Reasonable
Yes*

Clear and Objective
Yes

Useful and Effective
No

Explanation:
• Most cities reviewed retained a parking requirement of some sort for ADUs, even after updating
other elements of their ADU code. Eugene consistently requires parking for most buildings in
most areas. However, proposed HB 2001 specifically indicates that requiring additional parking
shouldn’t be considered a regulation related to siting and design, in a section providing
legislative clarification for SB 1051. Parking requirements meet the “reasonableness” standards
outlined in this document, and it is unclear how much preemptive weight should be given to a
proposed (as opposed to passed) legislative measure.
• Creating additional parking is an expensive proposition, and according to DLCD, it is not
recommended that jurisdictions include an off-street parking requirement in their ADU
standards. As small accessory units, sometimes occupied by family members, sometimes in
areas with access to non-car transportation, additional parking may not be necessary.
Other Cities: Four cities required no additional parking for ADUs (Salem, Medford, Corvallis, and
Creswell); most others required at least one parking space per ADU.
Recommendation: No recommendation made. While in the opinion of this writer, requiring additional
parking for ADUs can create a substantial barrier and the parking requirement should be removed, by
the criteria used for this analysis it is a “reasonable” local regulation.
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Exemption from Underground Utility Standards
Description: ADUs are exempt from having to construct underground utility infrastructure if they can be
served by legally established above ground utility service to the primary dwelling.
Where in the code: 9.6775(c)
Siting and Design
N/A

Reasonable
Yes

Clear and Objective
N/A

Useful and Effective
Yes

Explanation:
• Reasonableness: Other new connections to structures or buildings with legal existing above
ground utility service are also exempt from the requirement to place utilities underground.
• Useful and Effective: Undergrounding utilities requires substantial money and time. Allowing
ADUs to use existing utility infrastructure reduces barriers to ADU development.
Other Cities: Detailed analysis of other cities’ utility standards was not completed; however, at least one
other city (Cottage Grove) had ADU standards that allowed for use of existing utility connections.
Recommendation: Retain.
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A Note on Accessory Buildings
While SB 1051 makes no requirements on accessory buildings that are not used for dwellings, it is
relevant to note that the majority of the code related to Accessory Buildings in R-1 (9.2751 (16)) was
passed at the same time as the update to the code surround Accessory Dwelling Units. It contains many
provisions that are similar to those for Accessory Dwelling Units in Eugene, including square footage
limits based on the size of the lot, sloped-setback height limits, and deed restrictions. The clear intent of
this code was to regulate structures that would have the potential to be converted into ADUs at a future
date.
While not required by SB 1051 or LUBA, it may not be out of line to review this section of the code as
well for objectivity, feasibility, and reasonableness.
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Comparable Cities
Summary of Analysis
For the purpose of this analysis, the zoning code of 16 cities that could be considered comparable to
Eugene was examined—all 10 other cities in Oregon with a population between 50,000 and 200,000
(mid-size cities), and the 6 additional cities in Lane County with populations between 2,500 and 50,000
(Lane cities.)
The most recent versions of the zoning code that were able to be examined via the internet were used,
and were examined as fully as possible for comparison with elements of the Eugene code; however,
given the variances in overall structure of the code, terminology and robustness of website tools, it is
conceivable that elements of code that may affect ADUs, particularly if located outside of ADU
standards, may have been missed. Where necessary, additional sources (city council minutes and
passed ordinances, news reports, informational fliers) were used to verify interpretations and status.
The majority of the cities (at least 7 of the mid-sized cities, and 3 of the Lane cities) made updates to
their code in 2017 or 2018 that affected ADUs. Two other cities began a process to update their ADU
code that was not completed as of this writing, and at least one other identified only one change
needed and instructed staff to fold it into a future code update. All told, at least 14 of the 16 cities
attempted to address the requirements of SB 1051 in some form or another. Some notes:
• It is unclear when Hillsboro last made updates to the ADU code; however, with the exception of
the three-person occupancy limit for ADUs, they appear to be substantively in compliance with
SB 1051.
• Beaverton code reviewed was dated in 2002, and a more recent version was not found. In a
memo, Beaverton indicated that they would approve one ADU per single family home as
opposed to one per lot as indicated in their code, and would update their code at a later date.
Other than this, they appeared to be in compliance with SB 1051.
• Corvallis updated their ADU code in 2018; however, like Eugene they are explicitly using a “twophase” process to address SB 1051 compliance. In phase 1, completed in 2018, they removed
lot size minimums that previously existed for ADUs. They have stated that owner-occupancy
requirements are among the elements to be examined in Phase II.
• Albany’s ADU code was last updated in 2007; in 2018, the Albany City Council twice approved
ADU code modifications that would have increased the maximum square footage of ADUs and
removed the owner occupancy requirements; both times it was vetoed by the Albany Mayor
and the final outcome of the process is still pending.
• Junction City identified owner occupancy requirements in their code as an element of their code
in need of revision in light of SB 1051, and included modifying it in a list of future code
amendments to be completed as time allows.
• Veneta proposed modifications to their ADU amendments in December of 2018; however, the
vote on these amendments was delayed and was still pending as of the writing of this report.
• Oakridge appears to have not updated their code related to ADUs since it was originally passed
in 2004, and no information was found about plans to do so. Oakridge was also the smallest city
reviewed in the process.
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Additional Provisions from Other Cities
Several cities had ADU provisions that touched on topics not addressed in Eugene’s code, but may be of
interest. This is not necessarily a recommendation that similar provisions be applied in Eugene, but
rather examples of how other cities have gone beyond the minimums required by state law.
Medford- CC&Rs
In Eugene, there has been some conversation about how some CC&Rs restrict the ability of property
owners to build ADUs, and the impacts of this on neighborhoods that do not have CC&Rs. Medford has
specifically limited CC&Rs from prohibiting ADUs.
Medford Section 10.821 (9)
A development’s Conditions, Covenants, and Restrictions (CC&Rs) or similar legal instrument recorded
subsequent to the effective date of this ordinance [December 16, 2004] shall not prohibit or limit the
construction and use of ADUs meeting the standards and requirements of the City of Medford.
Medford and Junction City- Lot Coverage Bonus
While in most cities lot coverage standards remain the same regardless of if there is an ADU on the lot,
both Medford and Junction City allow for a “coverage bonus” when an ADU is constructed, and allow
greater lot coverage for lots with ADUs.
Junction City Section 14. Lot Coverage.
In a R1 zone, buildings shall not occupy more than 40 percent of the lot area except where an accessory
dwelling unit is constructed, and then buildings shall not occupy more than 50 percent of the lot area.
Springfield and Florence– Standards for Manufactured Homes or Towable Structures (i.e. tiny homes
on wheels)
The permissibility of Tiny Homes on Wheels in residential zones and their status under the code is a
separate but related discussion to the ADU question. Both Springfield and Florence have created
standards for the use or conversion of Wheeled Homes as ADUs.
Springfield:
If a Type 2 manufactured home or a towable structure (that is permitted, inspected and approved by the
local authority having jurisdiction) is brought to the site as an accessory dwelling unit, it shall have its
tongue and towing apparatus removed. It shall be placed on an excavated and back-filled foundation,
enclosed at the perimeter with stone, brick or other concrete or masonry materials approved by the
Building Official and with no more than 24 inches of the enclosing material exposed above grade. Where
the building site has a sloped grade, no more than 24 inches of the enclosing material shall be exposed
on the uphill side of the home (if the dwelling is placed on a basement, the 24-inch limitation will not
apply). (6384; 6376)
Mobile homes, recreational vehicles, motor vehicles, and travel trailers shall not be used as an accessory
dwelling unit. Type 2 Manufactured Homes and towable structures that are permitted, inspected and
approved by the local authority having jurisdiction are allowed. (6376)
Florence, 10-10-6:
i. Dwellings built on an axled frame designed for transportation on streets and highways do not qualify
as ADUs unless made permanent through the payment of System Development Charges.
E. Kashinsky Eugene ADU Code Analysis, 1/27/19

Page 41 of 47

ii. ADUs built on an axled frame may be considered a permanent dwelling through the removal of tongue
and running gear, addition of blocking, and the addition of skirting.
Tigard, Springfield, and Creswell- Multiple ADUs per Lot
While SB 1051 only required that each detached single family home be allowed one ADU, Tigard,
Springfield and Creswell allowed additional ADUs on the same lot. In Springfield’s case, this was only in
higher density zones. Tigard allowed multiple ADUs in all zones. This was limited to either two attached
or one attached and one detached ADU.
Tigard 18.220.040 A
1. A maximum of 2 accessory dwelling units are allowed per single detached house
2. A maximum of 1 detached accessory dwelling unit is allowed per single detached house A second
accessory dwelling unit must be attached to the primary unit.
Medford- Illegal ADU Conversion Standards
While an exact count is impossible, it is known that there are some number of structures that are being
used as ADUs but that are unpermitted and likely have not been inspected for safety. Owners of such
structures have sometimes asked how to make them “legal.” Medford recently implement a process for
exactly that.
Medford 10.821
(D) Illegal ADUs
It is the intent of subsection 10.821(D) to offer a land use review process to convert illegal ADUs to a
nonconforming structure or use. Any such ADU shall adhere to the following:
(1) Illegal ADUs seeking conversion to a nonconforming structure or use shall have been constructed
prior to January 1, 2019. The owner, not the City, has the burden of proving that any illegal ADU
structure or use was occupied, constructed and/or used prior to January 1, 2019.
(2) All applicable permits and utility connections required by Medford Municipal Code for the illegal ADU
shall be obtained prior to the issuance of any Certificate of Occupancy or other required licensed for
occupancy of the ADU.
(3) All building, fire, life and safety codes shall be met.
(4) If the standards of Article V of the Medford Land Development Code otherwise cannot be met, the
land use approval for an illegal ADU shall be subject to the land use review procedures of the Type III,
Exception land use review (Section 10.186). The applicable Exception criteria for converting an illegal
ADU shall be 10.186(B)(1-3).
(5) An illegal ADU converted to a legal structure or use per 10.821(D)(4) in this subsection shall be
considered a nonconforming ADU once all standards of 10.821(D)(1-4) have been met.

E. Kashinsky Eugene ADU Code Analysis, 1/27/19

Page 42 of 47

Comparative Code Chart
For the purposes of this analysis, the zoning code as relates to ADUs for 16 other cities in Oregon were
examined. The Cities selected were either comparable to Eugene in population (between 50,000 and
200,000 population) or location (cities with populations over 2,500 in Lane County.) A brief summary of
these city’s codes is below.
City

Population

Last
Update

Owner
Occupa
ncy

Lot Size
Minimum

Density

Square Footage

Height
Limit

Parking
Required

Salem
Gresham
Hillsboro
Beaverton
Bend
Medford
Springfield
Corvallis
Albany
Tigard
Cottage
Grove
Florence
Junction
City
Creswell

165,265
110,505
101,920
97,000
89,505
80,375
60,865
59,280
53,145
52,785
10,005

2017
2018
Unclear
2002
2018
2018
2018
2018
2007
2018
2018

No
No
No
No
No
No
No
Yes
Yes
No
No

No
No
Legal Lot
No
No
No
Legal Lot
Legal Lot
Legal Lot
No
No

Exempt
Exempt
Silent
Silent
Exempt
Exempt
Silent
Silent
Silent
Silent
Exempt

900/75%
750*/50%
750
800/50%
600*
900/75%
800/100%
900/40%
750/50%
800/100%
800

25 feet
Base
Base
Base
25 feet
Base
Base
Base
24 feet
25 feet
28 feet

0
1
1
1
1
0
1
0
3*
1
1

8,795
6,125

2018
2003

No
Yes

Legal Lot
No

Exempt
Silent

1000/75%
800

Base
25 feet

1
1

5,455

2018

No

No

Exempt

800**

0

Veneta
Oakridge

4,790
3,280

2017
2004

No
Yes

No
No

Silent
Exempt

600/50%
800

110% of
primary
28 feet
20 feet

3*
2

• Lot Size: “No”- City permits ADU on lot with no reference to lot size. “Legal Lot”- City permits ADUs
on lots that meet legal lot requirements elsewhere in the code.
• Density: “Exempt”- City explicitly exempts ADUs from residential density minimums and
maximums/requirements. “Silent”- The City does not explicitly apply or exempt residential density
requirements to ADUs. In most cases, this is in conjunction with language that indicates that density
doesn’t need to be considered when permitted ADUs—for example, Section 3.080(4) of the Albany
Code: “One accessory apartment is permitted per primary single-family residence called the ‘primary
residence.’”
• Square Footage: Percentages refer to the percentage size in relation to the primary dwelling; no city
regulated ADU size based on percentage of the lot other than Eugene. If a different requirement
existed for attached and detached ADUs, the detached ADU size is listed, and it is marked with a star.
• Height: “Base” means that the code either explicitly or implicitly limited ADU height based on the
maximum height of the underlying zone.
• Parking: Both Veneta and Albany required a particular number of parking spaces for the property if it
included an ADU, as opposed to explicitly requiring an additional space for the ADU. Neither of their
codes have yet been updated in light of SB 1051.
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Appendix A: A Modern Home
The attached graphic is a floorplan for a 1916 Sears Roebuck Home Design. Depending on how the
definition of a “bedroom” in the Eugene code is interpreted, this home design could have between four
and eight bedrooms.
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Appendix B: Sources and Links to Text
Salem:
• Zoning Code:
https://library.municode.com/or/salem/codes/code_of_ordinances?nodeId=TITXUNDECO_UDC
_CH700SPUSPR_S700.007ACDWUN
Gresham:
• Zoning Code: https://greshamoregon.gov/Development-Code/
Hillsboro:
• Zoning Code: http://qcode.us/codes/hillsboro/view.php?version=beta&view=desktop&topic=12
• Secondary Dwelling Unit City Flyer: http://www.hillsborooregon.gov/Home/ShowDocument?id=5485
Beaverton:
• Zoning Code: https://www.beavertonoregon.gov/DocumentCenter/View/4970/Chapter-60--Special-Requirements?bidId=
• 7/1/18 “Interested Parties” Memo regarding ADUs:
https://www.beavertonoregon.gov/DocumentCenter/View/23266/ADUs-memo-7-1-18?bidId=
• Building Code Considerations for Accessory Dwelling Units:
https://www.beavertonoregon.gov/DocumentCenter/View/20534/Accessory-Dwelling-UnitsCode-Considerations?bidId=
Bend:
• Zoning Code:
https://www.codepublishing.com/OR/Bend/html/BendDC03/BendDC0306.html#3.6.200
Medford:
• Zoning Code: http://www.ci.medford.or.us/code.asp?codeid=3805
• ADU Specific Code: https://www.ci.medford.or.us/files/accessory%20dwelling%20units.pdf
Springfield:
• Zoning Code: http://qcode.us/codes/springfield-development/view.php?topic=55_5_100&showAll=1&frames=on
Corvallis:
• Zoning Code:
https://archives.corvallisoregon.gov/public/0/edoc/1105293/COMPLETE%20LDC%20%20Amended%2011.05.2018.pdf
• Ordinance 2018-16:
https://archives.corvallisoregon.gov/public/ElectronicFile.aspx?dbid=0&docid=1036430
• Corvallis Gazette-Times Article on Phased Approach:
https://www.gazettetimes.com/news/housingthemidvalley/an-adu-in-every-backyard-city-triesto-align-code/article_57833021-4c0f-5d75-a82e-ae6486a5b04e.html
• Prior version of zoning code with lot size minimums for ADUs, removed in Ordinance 2018-16:
https://archives.corvallisoregon.gov/public/0/edoc/1042207/COMPLETE%20LDC%20%20Amended%20January%2026,%202018.pdf (p878)
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Albany:
• Zoning Code: https://www.cityofalbany.net/images/stories/cd/planning/development_code/03Article%203-Residential%20Zoning%20Districts.pdf
• 12/5/18 Council Agenda packet and minutes, including draft ADU ordinance:
https://www.cityofalbany.net/images/stories/citycouncil/archive/2018/cc_20181205_agd.pdf
https://www.cityofalbany.net/images/stories/citycouncil/archive/2018/cc_20181205_min.pdf
• 11/8/19 Council Agenda packet, ADU Public Hearing materials and minutes:
https://www.cityofalbany.net/images/stories/citycouncil/archive/2018/cc_20181107_agd.pdf
https://www.cityofalbany.net/images/stories/citycouncil/archive/2018/cc_20181107_min.pdf
• 11/9/19 Albany Democrat-Herald article regarding ADU veto in Albany:
https://democratherald.com/news/local/albany-mayor-again-vetoes-aduproposal/article_1165d30b-df52-5fd8-ac5c-a221f7946559.html
• 12/6/18 Corvallis Gazette-Times article regarding ADUs in Albany:
https://www.gazettetimes.com/news/local/council-holds-off-on-adu-plan/article_81eb472e2295-52a2-98e2-0e2e827c9502.html
Tigard:
• Zoning Code: http://www.tigard-or.gov/business/title_18.php
• Ordinance 18-23 amending zoning code: http://www.tigardor.gov/DevelopmentCode/Ordinance18-23_updates.pdf
Cottage Grove:
• Zoning Code: https://www.cottagegrove.org/cd/page/cottage-grove-development-code
• ADU Ordinance:
http://www.cottagegrove.org/sites/default/files/fileattachments/mayor_amp_city_council/mee
ting/packets/7711/8a.pdf
Florence:
• Zoning Code:
http://www.ci.florence.or.us/sites/default/files/fileattachments/mayor_and_council/page/961/
chapter_10_-_restricted_residential.pdf https://www.ci.florence.or.us/council/title-10-zoningregulations
Junction City:
• Zoning Code: http://www.ci.junction-city.or.us/ord/title10/10_11pt4.html
https://www.codepublishing.com/OR/JunctionCity
• 2003 ADU Ordinance: https://www.codepublishing.com/OR/JunctionCity/html/pdfs/1116.pdf
• 5/2/18 Community Development Committee Minutes, containing SB 1051 recommendation:
https://www.junctioncityoregon.gov/vertical/sites/%7BE865F063-52B6-4191-89A3FB88287BBBED%7D/uploads/05-02-18_CDC_Minutes_-_Approved.pdf
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Creswell:
• Zoning Code:
http://www.ci.creswell.or.us/sites/default/files/fileattachments/planning/page/731/c_art2_cre
swell_preview_052306.pdf
• 7/9/18 City Council Meeting Minutes, approving Ordinance No. 514:
http://www.ci.creswell.or.us/sites/default/files/fileattachments/mayor_amp_council/meeting/
4192/2018-07-09_city_council_minutes.pdf
• Creswell Chronicle article related to ADUs:
https://www.thecreswellchronicle.com/story/2018/07/19/news/city-adus-will-help-alleviatehousing-burdens/785.html
• Ordinance No 514: Copy provided by Creswell City Recorder
Veneta:
• Zoning Code:
https://www.venetaoregon.gov/sites/default/files/fileattachments/planning/page/1252/land_d
evelopment_ordinance_493_effective_may_11_2017.pdf
• 12/10/18 City Council Agenda/Packet and minutes w/ ADU recommendations (not yet passed):
https://www.venetaoregon.gov/sites/default/files/fileattachments/city_council/meeting/3801/
12-10_cc_packet.pdf
https://www.venetaoregon.gov/sites/default/files/fileattachments/city_council/meeting/3801/
12-10_cc.pdf
Oakridge:
• Zoning Code:
https://www.ci.oakridge.or.us/sites/default/files/fileattachments/general/page/15001/ord874_
land_uses_and_development.pdf
Other:
• ORS 197.312: https://www.oregonlaws.org/ors/197.312
• DLCD ADU Guidance:
https://www.oregon.gov/lcd/Publications/ADU_Guidance_SB1051_2018.pdf
• LUBA: Homebuilders Association of Lane County v. City of Eugene (11/29/18)
https://www.oregon.gov/LUBA/docs/Opinions/2018/11-18/18063-064.pdf
• LUBA: Kamps-Hughes v. City of Eugene (11/29/18)
https://www.oregon.gov/LUBA/docs/Opinions/2018/11-18/18091.pdf
• Single Family Code Amendments/University Protection Measures- 2013 Public Comments to
Planning Commission: https://www.eugene-or.gov/documentcenter/view/13115
• City Council Meeting Materials, May 14th 2014 https://www.eugeneor.gov/documentcenter/view/16216
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HANSEN Alissa H
From:
Sent:
To:
Subject:
Attachments:

SELSER Lindsay R
Tuesday, February 12, 2019 12:57 PM
HANSEN Alissa H
FW: * Time-Sensitive * In-depth assessment and recommendations re ADU remand
InDepthAassesmentOfADUremandAIS.pdf

FYI
From: Paul Conte <paul.t.conte@gmail.com>
Sent: Tuesday, February 12, 2019 6:02 AM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Cc: Eugene Planning Commission <epc@ci.eugene.or.us>; Eugene NLC <eugene‐nlc@googlegroups.com>
Subject: * Time‐Sensitive * In‐depth assessment and recommendations re ADU remand
Mayor and Councilors,
Please read the attached assessment and recommendations regarding your follow-up to the ADU remand.

As documented, the information in the staff AIS is rife with errors, significant omissions, misleading and
slanted information, and dubious advice on how to proceed with addressing SB 1051 ADU requirements.
Before any consideration of what to do next, the mayor and every councilor should have very clear and
complete knowledge of what LUBA actually did and the specific implications of the remand for the City
Council.
Thank you,
Paul Conte
_________________

Accredited Earth Advantage
Sustainable Homes Professional
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Dear Mayor and City Councilors,
The staff have posted their version of an “AIS” for your February 20, 2019 work session
to discuss how the city should address LUBA’s remand of Ordinance No. 20594, which
was intended by City Council as “Phase 1” of code amendments to address ADU
provisions in SB 1051.
Unfortunately, the staff document and recommendations are rife with errors, significant
omissions, misleading and slanted information, and dubious advice on how to proceed
with addressing SB 1051 ADU requirements.
Before any consideration of what to do next, the mayor and every councilor should
have very clear and complete knowledge of what LUBA actually did and the specific
implications of the remand for the City Council.
Although the analysis below is fairly lengthy, it provides a careful and detailed set of
important additions and corrections that will enable you to make properly informed
decisions.
*****
Here are, verbatim, the “core” excerpts from the LUBA remand of the city’s previous
“ADU ordinance” (Ordinance No.20594). Read them carefully. (I’ve added emphasis to
highlight key elements.)
“In other words, the reach of the regulatory allowance accorded cities under ORS
197.312(5) is mostly, but not purely, a matter of state law, because it [SB 1051]
leaves cities to decide in the first instance which of their “local regulations” are
“reasonable” “siting and design” standards that the cities can apply to accessory
dwellings. [Footnote 8]”
NOTE: Neither DLCD staff nor LUBA is to make the decisions regarding,
for example, whether minimum lot size, off-street parking, owneroccupancy or any other criteria are related to “siting” or “design” (or
“uses,” for that matter). Further, when a city decides that a particular
criterion is related to “siting” or “design,” the city is first to conduct an
analysis and adopt supporting findings as to the reasonableness of a
particular value adopted for the criterion. (This was what the Eugene City
Council intended to do in “Phase 2,” which is essentially the point at
which the city is now; i.e., the beginning of “Phase 2.”)
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Footnote 8: “The city council should also consider adopting findings addressing
Petitioners’ argument that minimum lot size requirements for accessory
dwellings and alley access lot prohibitions on accessory dwellings are not
“reasonable local regulations related to siting and design.”
NOTE: This is precisely among those issues that the City Council intended
to do in “Phase 2.” Such consideration is now “ripe.” As explained below,
it’s certain that minimum lot size and alley access prohibition are directly
related to “siting.” The only issue before the City Council is what is
appropriate for Eugene’s R-1 zone (and perhaps other zones) regarding
both criteria.
“On remand, the city should at a minimum address Petitioners’ arguments and
determine whether the existing EC standards that the city applied to the New
Zones [i.e., R-2, R-3 and R-4], etc.] fall within the statute’s allowance for local
regulation of accessory dwellings. [Footnote 9]”
NOTE: This issue was the result solely of the incredibly stupid advice
from planning staff to explicitly add “ADU” as a “by right” use in the R-2,
R-3 and R-4 zones. Staff’s arguments were that this would “make things
simpler” and provide a “more easily-defended ordinance.” Obviously,
both of those assurances were dead wrong. The Council can eliminate this
potential cause for future appeals by striking the addition of “ADU” from
R-2, R-3 and R-4 , and apply exactly the same language as was
successfully used for S-JW and S-C. The S-JW and S-C LUBA decisions are
now “settled law” which would provide “bullet-proof” protection against
repeat appeals regarding the “New Zones,” R-2, R-3 and R-4. In addition,
all of the other special area zones that, like S-C and S-JW, allow second
dwellings that meet the statutory definition of “ADU” should have the
addition of “ADU” stricken. (I believe this would be all but one or two of
the special area zones that were included in the prior ordinance.)
Footnote 9: “On remand the city should also consider whether ORS 197.831
applies to the Ordinances, and if so, whether the Ordinances are “capable of
being imposed only in a clear and objective manner.”
NOTE: This is exactly what I and others have been hammering the staff
and Planning Commission -- addressing the SB 1051 requirements for
“clear and objective housing approval criteria” MUST also address
development, lot and other approval criteria, not just the “needed
housing” approval criteria for five land use actions. So, yes, there must be
an approval path for ADUs that applies only clear and objective
standards. (Note that S-JW and S-C already meet this requirement.)
2
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“The city responds, and we [LUBA] agree, that accessory dwellings are allowed
in the S-JW Zone because EC 9.3615(2) now allows the exact type of dwellings
that SB 1051 defines as an “accessory dwelling.”
“1000 Friends also challenges the EC Table 9.3625 standards that prohibit more
than one dwelling on a lot that is less than 4,500 square feet, and argues that that
provision in EC Table 9.3625 is not a ‘reasonable local regulation relating to siting
and design.’ However, EC 9.3625 is not one of the ‘carried-forward provisions,’
but one that applied in the S-JW zone prior to the adoption of Ordinance 20594.
Ordinance 20594 did not amend EC Table 9.3625 at all. Accordingly, we agree
with the city that because EC 9.3625 applied in the S-JW zone prior to adoption of
Ordinance 20594, and was not amended by Ordinance 20594, EC 9.3625 may not
be challenged in this appeal of Ordinance 20594. ... HBA’s fourth assignment of
error and 1000 Friends’ first assignment of error are denied.”
NOTE: LUBA’s decision regarding S-JW (and S-C) was not appealed to
the Oregon Court of Appeals, and this decision is therefore “settled law.”
As long as the City Council leaves exactly the same language in a new
“ADU ordinance” as was approved by LUBA, the S-JW and S-C code
cannot be challenged as part of an appeal of a new “ADU ordinance.”
=======
With a clear understanding of LUBA’s remand, the mayor and councilors should also
be very clear where the staff explanations are incomplete, imprecise and/or misleading.
The following are verbatim excerpts from the staff AIS.
“The remand … refers the matter back to the City Council with instructions for
re-adopting the ordinances.” “… consider the existing land use code’s secondary
dwelling regulations as directed by LUBA.” (page 1)
NOTE: To be clear, LUBA expressed only that the city “should consider”
or “should address” several issues. However, LUBA did not in any way
provide specific “instructions for readopting the ordinance[].” To the
contrary, LUBA made it very clear that the city was who should make all
the initial determinations regarding minimum lot size, alley access, and
other ADU criteria. LUBA did not provide the slightest hint as to how the
city should decide these issues, nor did LUBA point to any other source
for guidance in statute, case law or DLCD documents.
“To do so, LUBA found that the City needed to determine that the existing
development standards are ‘reasonable local regulations relating to siting and
design,’ as the new law requires. This means that Eugene will not be able to take
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a two-phased approach like the one originally proposed.” “… actions ordered by
LUBA ...” (page 2)
NOTE: Nothing in LUBA’s decision rendered Eugene unable “to take a
two-phased approach.” You can really boil down the substantive impact
of LUBA’s decision to this: “whenever, and in however many more
‘stages,’ you want to adopt ADU code amendments, be sure you have
adequate findings to support these amendments’ conformance with SB
1051 requirements.”
This means the City Council can now simply complete “Phase 2,” as
planned. The City Council should have limited “Phase 1” to a new
definition for “ADU” and replacing the old “SDU” terminology. The
LUBA remand arose because the City Council went further than was wise
or necessary and added “ADU” explicitly to R-2, R-3 and R-4. The council
should fix that mistake and move on with a robust citizen involvement
process to determine the specific ADU criteria.
“The attached matrix (Attachment A) addresses the regulations raised in the
LUBA appeal and includes a brief summary of each regulation, applicable
Eugene Code sections, and an initial staff evaluation as to whether it relates to
siting or to design, and the City’s policy reason for the regulation. The policy
reason for the regulation is intended to assist council in considering whether the
regulation is
reasonable.”
NOTE: LUBA actually suggested only that the city “should” consider
prohibition against ADUs on alley access lots and minimum lot size. The
LUBA decision also mentioned the prohibition against ADUs on flag lots,
lot dimensions, maximum occupancy, and vehicle storage areas; however
LUBA found that the appellants had “not demonstrated that the standards
… are incapable of being applied consistently with the FHA or the ADA
under any circumstances where they may be applied” (i.e., to ADUs).
LUBA denied the appellants claims. (See page 24 of LUBA’s decision.)
Staff includes numerous additional criteria in Attachment A, which the
council may want to consider, but these are not ones that LUBA has
pointed to as warranting consideration.
“‘Site’ (‘siting’ is not defined) is defined as relevant here to mean ‘the local
position of building, town, monument or similar work either constructed or to be
constructed, esp. in connection with its surroundings;’ ‘a space of ground
occupied by or to be occupied by a building;’ and ‘land made suitable for
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building purposes by dividing into lots, laying or streets and providing facilities
(as water, sewers, power supply).’ Given this definition and the new law’s
explicit grant of local regulation, it would be reasonable to find that ‘regulations
relating to siting’ include both: (1) regulations that specify the necessary lot
characteristics for the siting of an accessory dwelling; and (2) regulations that
specify where, on such a lot, an accessory dwelling may be sited.”
NOTE: There are two problems with the staff’s interpretation, which
result in too narrow a scope for ADU criteria related to “siting.” As I
believe Councilor Taylor could instruct staff, “siting” is a gerund, based on
the verb form of “site.” (Staff mistakenly used the noun form of “site” for
their too-limited interpretation.) “To site” means “to place in or provide
with a site; locate.” And thus, “siting” involves decisions whether or not
an ADU should be “sited”, i.e., provided with a site; and that in turn
makes a broad set of criteria related to the decision permissible. These
include, for example, whether the site has adequate parking, is already (or
will be prior to ADU occupancy) occupied by a property owner, etc.
“‘Design’ is defined as ‘a scheme for the construction, finish, and ornamentation
of a building as embodied in the plans, elevations, and other architectural
drawings pertaining to it.’ It would be reasonable, for example, to find that
‘regulations related to design’ include regulations that address height and size.”
NOTE: The staff definition is mistakenly limited to structural design.
“Design” also included site design, landscape design, and the design of
any other physical element of a development. Among the criteria that staff
has erroneously flagged as “yellow” or “red,” the following are related to
“design”: on-site parking, driveways (vehicle use areas), landscaping,
number of bedrooms, and sloped setbacks.
“‘Reasonable’ is defined as ‘being or remaining within the bounds of reason; not
extreme; not excessive ***; not demanding too much.’ While there is no way to
know how a court will apply this definition (e.g. ‘reasonable’ from whose
perspective?), staff suggest the council incorporate it into the analysis by
considering whether a regulation is so important for addressing a legitimate
government concern that it justifies the limitation it may place on the number of
accessory dwellings that may be established by the city.”
NOTE: The staff interpretation of “reasonable regulations” is far off the
mark; one might even say the staff interpretation itself is unreasonably
narrow and misdirected. To begin with, the term and concept of
“reasonable” is a basic element of land use decisions. As one example, the
5
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standard that LUBA applies in evaluating the findings upon which a city
land use decision is made is whether a “reasonable person would rely on
evidence in the record to make the finding.” LUBA very explicitly does
not look at whether the city made the “right” or “best” decision. Instead,
to prevail over a finding by the city, an appellant must demonstrate that
the finding was patently unreasonable.
The staff’s suggested interpretation is to weigh a concerns against a
hypothetical number of dwellings. This is both completely irrelevant and
impractical. Look at one of the obvious problems: How would the city (or
LUBA or Court of Appeals) decide how many more (if any) dwellings
would “be established by the city” (noting that the city itself doesn’t
“establish” ADUs) with a minimum lot size of 6,100 square feet (for a
primary dwelling and an ADU) versus a minimum lot size of 4,500 square
feet? This would be impossible to determine to any degree. And how
“important” is the greater minimum lot size versus the lesser? This also is
intractable. No, the proper question is this: Is a minimum lot size of 6,100
square feet for two dwellings in a low-density residential zone
“unreasonable” on its face? Obviously, not; especially since Eugene’s R-1
zone already has zones that allow two dwellings in 4,500 square foot lots
(S-JW and S-C).
In no way is the sensible interpretation I describe here an argument
against the City Council reducing the minimum lot size for ADUs. But
within a very wide range, including the current R-1 criterion, the City
Council can make a “reasonable” regulation.
*****
Attachment A.
Staff’s “green / yellow / red” initial analysis and recommendations are grossly flawed.
Contrary to staff’s unsupported conclusions, every one of the enumerated “yellow”
(provide direction) or “red” (“eliminate”) criteria is related to “siting” and/or “design”
(and “use,” in some cases) and every current value for these criteria as applied to ADUs
is “reasonable.”
The City Council may well want to remove or modify some of these criteria, but there is
not a shred of justification for doing so because of SB 1051 or staff’s presumptuous,
unsupported determinations. The Council should note once again that (as with the
“Housing Tools & Strategies” and “Clear and Objective” projects, staff has presented
recommendations without any explanations or supporting evidence. Council should
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rely instead on the following assessment of the criteria that staff has presumed to mark
as problematic.
The following briefly explains why all of the criteria that staff has presumed to mark as
“yellow” or “red” should be included in a forthcoming, robust community discussion.
Yellow -- Criteria about which staff expresses their personal “uncertainty” as to the
relationship to siting or design, or the reasonableness.
Minimum Lot Size; Maximum Density; Lot Dimensions. All of these are
unquestionably related to siting. (Maximum Density is mathematically the inverse of
Minimum Lot Size per dwelling(s).) Having some minimum lot size, with a larger
minimum for two dwellings than the minimum for one dwelling is certainly reasonable.
Limiting density, which is an alternative to minimum lot sizes, is equally reasonable.
Staff’s “basis” for the regulations, i.e., “overcrowding” is ridiculously oversimplified. A
professional-quality analysis of the basis for these criteria would explain the multiple
issues, including infrastructure, greenspace, privacy, protected space for children, and
many “quality of life” elements that many, many community members value.
The particular values for these criteria can, obviously, be absurd or unreasonable; e.g., a
Minimum Lot Size of 10 square feet is absurd, as would be a 100,000 s.f. for one
dwelling. Eugene has zones with different maximum densities, which is reasonable on
its face. There is nothing inherently unreasonable about a minimum lot size in the range
of 3,000 to 4,500 s.f. per dwelling in a low-density zone (and even greater in special
cases such as flag lots).
These are criteria that the City Council can reasonably set to values appropriate for our
community.
[Offstreet] Parking Requirement; Alley access parking. Provision of on-site parking is
directly related to siting and site design. Obviously, residents are likely to own one or
more cars, and it is reasonable that housing for residents be permitted only in a site that
has been prepared with parking sufficient to avoid the negative impacts of having more
residents cars on a street than can be stored (parked) within the available on-street and
off-street parking spaces. Note that “traffic concerns” are not the only basis for parking
requirements. Most obviously, being able to park reasonably close to one’s dwelling is
important, especially for elders, disabled or families with children. When the additional
households in an ADU park one or more vehicles on the street, this may force residents
in older neighborhoods to have to park a substantial distance from their homes.
[Maximum] Building Height / Sloped setbacks. These criteria are nquestionably
related to structure design. Because of the numerous impacts on adjacent residents,
these criteria are reasonable to adopt. As with other criteria, the values must not be
unreasonable. Values less than one story might be argued as “unreasonable”; above that
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there is nothing inherently unreasonable about 1-1/2 or 2-story height limits. Sloped
setbacks are a means to permit higher buildings while avoiding significant negative
impacts of vertical walls that rise to the maximum building height at the minimum
grade-level setback from the adjacent residential properties. Again, staff fails to
articulate a solid basis for these criteria, which include privacy, solar access, lack of
crowing, etc.
Red – Criteria that staff, without explanation, lobbies to eliminate from the land use
code with no further citizen involvement
Presumably the staff intends to suggest that they desire the City Council to eliminate
the following criteria only as applied to ADUs. However, staff doesn’t explain any
rationale for why ADUs should be exempted and other forms of dwelling still be
subject to the criteria.
Prohibition [of ADUs] on New Flag Lots. Flag lots are an exception to reasonable
frontage and lot width. Unquestionably related to siting. There is nothing inherently
unreasonable about limiting the number of dwellings that can be sited on a lot with
substantially-restricted access and which will typically be developed with dwellings in
the rear area of the lot (the “flag”), which will be proximate to adjacent homeowners
rear yards. The impacts of vehicle travel along the “flag pole” and the privacy in
neighbors’ rear yards. It would, be reasonable to eliminate the creation of flag lots
altogether. (Another failure of staff to articulate the actual concerns.)
Vehicle Use Area. Directly related to siting and site design. The impacts of paving or
hardscape and vehicle travel near adjacent dwellings is related both to the proper
preparation of the site and the site design. It is not only reasonable, but essential to
require adequate surface area for storm water absorption and vegetation to address
CO2 and “heat island” negative impacts, especially in dense areas. Despite the city’s
storm water policies and climate change initiative, staff neglects to mention these.
Owner-Occupancy Requirement [for ADUs]. Related to a site’s current “use,” i.e., one
dwelling that is occupied by the property owner. See in-depth arguments in other
testimony for why this requirement is reasonable. The City Council should not accept
staff’s personal biases against owner-occupancy requirements. This criteria is of the
utmost importance to community members, and the council needs to hear from more
than a few voices before making a decision. To date, this has been the only criteria
which would unequivocally demonstrate that a particular second dwelling was
“accessory to” or “used in conjunction” with the primary dwelling. Note that criteria
related to “use” are integrally allowed because this/these criteria are how the city would
determine in clear and objective terms whether or not a second dwelling is or would be
an “ADU” use.
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Maximum Bedrooms and Maximum Occupancy. Related to structure design and
“use.” Number of residents is a factor in an area’s “effective density” and therefore on
the impacts on infrastructure, services and traffic. Bedrooms are a reasonable “proxy”
for number of residents. It is reasonable to ensure that the demands by residents on
infrastructure, services and traffic do not exceed an area’s capacity. Importantly beyond
a certain occupancy, the dwelling is no longer an “accessory” and has no demonstrated
use “in conjunction with.” Also maximum occupancy could be another “use.”
Dog Keeping. Related to siting and “use.” More than three dogs could be considered a
“kennel use” and not allowed in R-1 when there are more than two dwellings on a lots,
regardless of ADU criteria.
Summary -- The Council should reject staff’s categorizations and put all of these criteria
out for discussion in the communit.
Important issues neglected in the staff AIS
The City Council cannot overlook, as staff has done several critically important issues
that are part of any polices and code adopted by City Council for ADUs.
1. Staff has neglected to provide the City Council or community a map that depicts
where ADUs would remain prohibited by CC&Rs, and areas where the
geography and existing infrastructure and development would make it very
unlikely that significant ADUs would be built.
2. Staff has neglected to advise the City Council of the adopted Envision Eugene
“pillars” and implementation strategies that serve as firm commitments to
neighborhoods that potentially would be significantly impacted by relaxing
ADU standards in R-1 zones.
3. Staff appears to have intentionally left out any discussion of the obviously
preferable action of removing “ADU” as an explicit use from the R-2, R-3 R-4 and
special area zones which already allow a second dwelling. The Council should
demand that the City Manager provide an honest and unbiased assessment of
this potential council action.
Recommended Council Actions
In charting the City Council’s next steps, councilors should apply a variant of “Occam’s
Razor” – i.e., among competing recommendations, choose those that minimize the
chance of another, sweeping LUBA remand.
Accordingly, City Council should take the following actions:
1. Do not make any further changes to the S-JW and S-C zones, which have already
been “appeal-proofed” by LUBA. Modifying any code in these two zones could
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expose them to appeal, just as happened when “ADU” was added to R-2 and
other zones.
2. Remove “ADU” as an explicit use in the R-2, R-3, and R-4 zones, and from those
special area zones enumerated in Ordinance 20594 that, like S-JW, already allow
additional dwellings that meet the definition of “ADU.” Instead add only brief
code language with the same, “appeal-proof” structure as was added to S-JW
and S-C zones.
3. Expand the definition of “Accessory Dwelling Unit” to define what elements of a
second dwelling would meet one or both criteria: “used in conjunction with or
accessory to.” The current statutory ad Eugene Code definitions are not clear and
objective. Keep in mind that the scope of what defines “ADU” as a “use” can be
broader than lot or development regulations that address “siting” or “design.”
4. Prior to any pubic hearing, conduct a robust and broadly inclusive citizen
involvement – well beyond just advocacy groups; and in particular, including
extensive and relevant notification to, and engagement of, R-1 property owners.
5. Following the citizen involvement process, organize ADU criteria into three
categories:
a. Criteria for which there is no compelling reason to make changes. It’s
virtually certain that any ADU criterion that is not amended could not be
successfully appealed as an R-1 criterion. These criteria would, however,
be challengeable under one or more special areas zones to which “ADU”
was added as an explicit use. For these zones, the ordinance(s) must have
supporting findings.
b. ADU criteria (other than owner occupancy and on-street parking) that are
amended. These require findings for R-1 and the special area zones to
which “ADU” was added as an explicit use.
c. Owner-occupancy and on-street parking criteria. Decisions on changing
these two criteria as they apply to ADU approval should await the
outcome of HB 2001. Nonetheless, these criteria would be challengeable
under one or more special areas zones to which “ADU” was added as an
explicit use. For these zones, the ordinance(s) must have supporting
findings of the existing criteria.
6. Draft multiple ordinances so that any successful remand is limited in scope:
a. An ordinance adopting the addition of “ADU” as an explicit use only to
the special area zones for which such addition is necessary. Include
findings to support all the applicable existing ADU criteria, including the
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current owner-occupancy and on-street parking criteria. Note that the
findings for this ordinance would need to cover only the applicability
within the special area zones or subareas of those zones to which :ADU”
was added. This simplifies the scope of the findings and the vulnerability.
For example, the existing “university-area specific” ADU criteria would
not require findings because these more restrictive criteria are not
applicable in the special area zones. (Do not overlook the significance of
this factor as a way to avoid a successful appeal.)
This ordinance would have limited exposure to a successful appeal, and
even a remand would not void existing R-1 ADU criteria.
b. An ordinance including the amendments in category (b) with supporting
findings. Obviously, all of these amendments would be exposed to appeal,
and unavoidably, likely to be appealed. However, a remand would not
void the existing R-1 ADU criteria or the addition of “ADU” to the special
area zones added in the ordinance in (a).
c. After the outcome of SB 2001 is determined; and if the council decides to
amend either owner-occupancy or on-site parking, or both; adopt an
individual amendment in its own ordinance with findings. If both criteria
are amended, they should not be combined so that a remand on one does
not void adoption of the other.
In summary, contrary to staff’s skewed information, the City Council can essentially
proceed with “Phase 2.” However, before any decisions are made, the city must conduct
a genuine, broad and robust citizen involvement process.
Contrary to staff’s unsupported and presumptuous categorization of current ADU
criteria, all of these current criteria and their specific values would conform to the
SB 1051 requirement of “reasonable” local regulations related to “siting” and/or
“design.” Finally, the city must carefully structure any forthcoming ordinances to
minimize the exposure and potential impacts of any subsequent appeal.
Thank you for your consideration and service.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
_________________
Accredited Earth Advantage
Sustainable Homes Professional

11

Assessment of staff AIS red ADU code amendments

February 12, 2019

HANSEN Alissa H
From:
Sent:
To:
Subject:

SELSER Lindsay R
Tuesday, February 12, 2019 12:53 PM
HANSEN Alissa H; HOSTICK Robin A
FW: Online Form Submittal: Contact your public officials

FYI
From: no‐reply@ci.eugene.or.us <no‐reply@ci.eugene.or.us>
Sent: Sunday, February 10, 2019 4:49 PM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Subject: Online Form Submittal: Contact your public officials
If you are having problems viewing this HTML email, click to view a Text version.

Contact your public officials
Name*
Your Email
Address*
Phone
(optional)
Comments or
Questions
for your
Public
Officials

Upload an
attachment

Richard (Richie) Weinman
richieweinman@gmail.com
5419121767
ADU Discussion: Thank you for placing ADU's back on your agenda. I strongly support recommendations
that promote the construction of accessory dwelling units. My wife and I are long-time homeowners. We
have lived in our current south Eugene home since 1986. I do not believe that accessory dwelling units
are a negative for neighborhoods. Rather, I think the most important thing is to find more housing options
inside our urban growth boundary. We have numerous ADU's in our neighborhood already (some
probably not legal) and it is still a highly desirable neighborhood with continually increasing housing
prices. The owner-occupancy requirement is a throw-back to redlining and I haven't found anyone who is
able to justify it or even explain why it was put in the code. It violates state law. It also invites a long-range
non-compliance situation. What happens if the family member who lives there dies or needs to relocate?
The current law suggests the housing should sit empty? Eugene should not be keeping bad legislation
that is discriminatory against renters on the books. Thank you for your attention to this. I encourage you
to adopt all of the recommendations from WE CAN.
[
]
Convert to PDF?[ ]
(DOC, DOCX, XLS, XLSX, TXT)

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.eugene‐or.gov/Admin/FormHistory.aspx?SID=4384

The following form was submitted via your website: Contact your public officials
Name: Richard (Richie) Weinman
Your Email Address: richieweinman@gmail.com
Phone (optional): 5419121767
1

Comments or Questions
for your Public Officials: ADU Discussion:
Thank you for placing ADU's back on your agenda. I strongly support recommendations that promote the construction of
accessory dwelling units. My wife and I are long‐time homeowners. We have lived in our current south Eugene home
since 1986. I do not believe that accessory dwelling units are a negative for neighborhoods. Rather, I think the most
important thing is to find more housing options inside our urban growth boundary. We have numerous ADU's in our
neighborhood already (some probably not legal) and it is still a highly desirable neighborhood with continually increasing
housing prices.
The owner‐occupancy requirement is a throw‐back to redlining and I haven't found anyone who is able to justify it or
even explain why it was put in the code. It violates state law. It also invites a long‐range non‐compliance situation. What
happens if the family member who lives there dies or needs to relocate? The current law suggests the housing should sit
empty? Eugene should not be keeping bad legislation that is discriminatory against renters on the books.
Thank you for your attention to this. I encourage you to adopt all of the recommendations from WE CAN.
Upload an attachment : No file was uploaded

Additional Information:
Form submitted on: 2/10/2019 4:48:43 PM
Submitted from IP Address: 71.236.146.1
Referrer Page: https://www.eugene-or.gov/537/Mayor-and-City-Council
Form Address: http://www.eugene-or.gov/Forms.aspx?FID=116
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HANSEN Alissa H
From:
Sent:
To:
Subject:

HANSEN Alissa H
Friday, February 08, 2019 2:57 PM
HANSEN Alissa H
RE: Update: Accessory/Secondary Dwellings in Eugene

Update: For those of you eagerly awaiting the meeting materials, they are expected to be available by early evening
today (here).
_____________________________________________
From: HANSEN Alissa H
Sent: Wednesday, February 06, 2019 5:31 PM
To: HANSEN Alissa H <AHansen@eugene‐or.gov>
Subject: Update: Accessory/Secondary Dwellings in Eugene

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at noon on February 20, 2019, that
may be of interest to you. You are receiving this email because you expressed interest in the City’s regulations for
accessory dwelling units and you provided the City with your e‐mail address.
As you may know, in 2017, the City adopted land use code amendments pertaining to accessory dwelling units (ADUs),
but those amendments were appealed to the Oregon Land Use Board of Appeals (LUBA). LUBA sent the code
amendments back to the City with instructions, making them ineffective. The amendments were adopted to respond to
one of the requirements in a new state law (Senate Bill 1051/ ORS 197.312(5)). They would have expanded the areas
within the City where ADUs could be located and made those ADUs subject to ADU regulations already in the City’s land
use code. LUBA found that the City erred when it extended the application of the City’s existing ADU regulations to
ADUs in the new areas without, at the same time, determining the existing regulations are “reasonable local regulations
relating to siting and design” as required by the new state law. LUBA did not approve of the City’s intention to
implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin addressing LUBA’s remand. The
Council will be asked to discuss the existing ADU regulations that are implicated by LUBA’s remand. The Council will
discuss the regulations in terms of their “reasonableness” and relationship to “siting and design.” The goal of the work
session is for the Council to provide City staff with initial direction for preparation of a proposed ordinance that would
implement the new state law as directed in LUBA’s decision. Based on the City Council’s initial direction, staff will
prepare a proposed ordinance to be considered at a later public hearing. A more formal public notice will be mailed to
those who have provided their physical mailing address when a public hearing date has been set, and I will email it out
as well. The hearing will be the opportunity for you to share your support and concerns with the City Council in writing
or in person.
The materials for the February 20, 2019 City Council work session will be available here on Thursday:
https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401

1

Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Subject:

HANSEN Alissa H
Friday, February 08, 2019 8:16 AM
HANSEN Alissa H
RE: Update: Accessory/Secondary Dwellings in Eugene

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at noon on February 20, 2019, that
may be of interest to you. You are receiving this email because you expressed interest in the City’s regulations for
accessory dwelling units and you provided the City with your e‐mail address.
As you may know, in 2017, the City adopted land use code amendments pertaining to accessory dwelling units (ADUs),
but those amendments were appealed to the Oregon Land Use Board of Appeals (LUBA). LUBA sent the code
amendments back to the City with instructions, making them ineffective. The amendments were adopted to respond to
one of the requirements in a new state law (Senate Bill 1051/ ORS 197.312(5)). They would have expanded the areas
within the City where ADUs could be located and made those ADUs subject to ADU regulations already in the City’s land
use code. LUBA found that the City erred when it extended the application of the City’s existing ADU regulations to
ADUs in the new areas without, at the same time, determining the existing regulations are “reasonable local regulations
relating to siting and design” as required by the new state law. LUBA did not approve of the City’s intention to
implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin addressing LUBA’s remand. The
Council will be asked to discuss the existing ADU regulations that are implicated by LUBA’s remand. The Council will
discuss the regulations in terms of their “reasonableness” and relationship to “siting and design.” The goal of the work
session is for the Council to provide City staff with initial direction for preparation of a proposed ordinance that would
implement the new state law as directed in LUBA’s decision. Based on the City Council’s initial direction, staff will
prepare a proposed ordinance to be considered at a later public hearing. A more formal public notice will be mailed to
those who have provided their physical mailing address when a public hearing date has been set, and I will email it out
as well. The hearing will be the opportunity for you to share your support and concerns with the City Council in writing
or in person.
The materials for the February 20, 2019 City Council work session will be available here by the end of today:
https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

Paul Conte <paul.t.conte@gmail.com>
Thursday, February 07, 2019 7:47 AM
*Eugene Mayor, City Council, and City Manager
Eugene Planning Commission; Eugene NLC
Clarifications: Update: Accessory/Secondary Dwellings in Eugene

From the e-mail sent out by staff (see below) …
"LUBA did not approve of the City’s intention to implement the new law in a two‐phased approach.
… The Council will discuss the regulations in terms of their “reasonableness” and relationship to “siting and design.” The
goal of the work session is for the Council to provide City staff initial direction for preparation of a proposed ordinance
that would implement the new state law as directed in LUBA’s decision."
Clarifications:
a) LUBA either denies nor affirms assignments of error by appellants. LUBA remanded the ordinance, but denied the
opponents' AoE that the City had not made adequate code amendments to conform to SB 1051. LUBA was not asked to
"approve … the City's … two‐phased approach."
b) LUBA cannot and does not "direct" cities in what to do when LUBA remands an ordinance. LUBA only identifies
error(s). In this case, LUBA found that the City had added "ADU" to R‐2, R‐3 and R‐4 without providing adequate findings.
The City Council can remedy that error very simply by taking out the unnecessary and ill‐advised addition of "ADU" to
zones that already allow multiple dwellings on a lot. LUBA explicitly found that was acceptable by denying opponents'
challenges to the Jefferson‐Westside Special Area Zone.
It would be a fool's errand to persist in the nonsensical and problematic mucking with R‐2, R‐3 and R‐2 by explicitly
adding something this is wholly without value or purpose.
Paul Conte
_________________
Accredited Earth Advantage
Sustainable Homes Professional

‐‐‐‐‐‐‐‐‐‐ Forwarded message ‐‐‐‐‐‐‐‐‐
From: HANSEN Alissa H <AHansen@eugene‐or.gov>
Date: Wed, Feb 6, 2019 at 8:31 PM
Subject: Update: Accessory/Secondary Dwellings in Eugene
To: HANSEN Alissa H <AHansen@eugene‐or.gov>

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at noon on February 20, 2019, that
may be of interest to you. You are receiving this email because you expressed interest in the City’s regulations for
accessory dwelling units and you provided the City with your e‐mail address.
1

As you may know, in 2017, the City adopted land use code amendments pertaining to accessory dwelling units (ADUs),
but those amendments were appealed to the Oregon Land Use Board of Appeals (LUBA). LUBA sent the code
amendments back to the City with instructions, making them ineffective. The amendments were adopted to respond to
one of the requirements in a new state law (Senate Bill 1051/ ORS 197.312(5)). They would have expanded the areas
within the City where ADUs could be located and made those ADUs subject to ADU regulations already in the City’s land
use code. LUBA found that the City erred when it extended the application of the City’s existing ADU regulations to
ADUs in the new areas without, at the same time, determining the existing regulations are “reasonable local regulations
relating to siting and design” as required by the new state law. LUBA did not approve of the City’s intention to
implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin addressing LUBA’s remand. The
Council will be asked to discuss the existing ADU regulations that are implicated by LUBA’s remand. The Council will
discuss the regulations in terms of their “reasonableness” and relationship to “siting and design.” The goal of the work
session is for the Council to provide City staff with initial direction for preparation of a proposed ordinance that would
implement the new state law as directed in LUBA’s decision. Based on the City Council’s initial direction, staff will
prepare a proposed ordinance to be considered at a later public hearing. A more formal public notice will be mailed to
those who have provided their physical mailing address when a public hearing date has been set, and I will email it out
as well. The hearing will be the opportunity for you to share your support and concerns with the City Council in writing
or in person.
The materials for the February 20, 2019 City Council work session will be available here on
Thursday: https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10 Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
th

Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Subject:

HANSEN Alissa H
Wednesday, February 06, 2019 5:31 PM
HANSEN Alissa H
Update: Accessory/Secondary Dwellings in Eugene

Greetings‐
This is a courtesy email to let you know about a Eugene City Council work session, at noon on February 20, 2019, that
may be of interest to you. You are receiving this email because you expressed interest in the City’s regulations for
accessory dwelling units and you provided the City with your e‐mail address.
As you may know, in 2017, the City adopted land use code amendments pertaining to accessory dwelling units (ADUs),
but those amendments were appealed to the Oregon Land Use Board of Appeals (LUBA). LUBA sent the code
amendments back to the City with instructions, making them ineffective. The amendments were adopted to respond to
one of the requirements in a new state law (Senate Bill 1051/ ORS 197.312(5)). They would have expanded the areas
within the City where ADUs could be located and made those ADUs subject to ADU regulations already in the City’s land
use code. LUBA found that the City erred when it extended the application of the City’s existing ADU regulations to
ADUs in the new areas without, at the same time, determining the existing regulations are “reasonable local regulations
relating to siting and design” as required by the new state law. LUBA did not approve of the City’s intention to
implement the new law in a two‐phased approach.
The City Council will be holding a work session on February 20, 2019, at noon to begin addressing LUBA’s remand. The
Council will be asked to discuss the existing ADU regulations that are implicated by LUBA’s remand. The Council will
discuss the regulations in terms of their “reasonableness” and relationship to “siting and design.” The goal of the work
session is for the Council to provide City staff with initial direction for preparation of a proposed ordinance that would
implement the new state law as directed in LUBA’s decision. Based on the City Council’s initial direction, staff will
prepare a proposed ordinance to be considered at a later public hearing. A more formal public notice will be mailed to
those who have provided their physical mailing address when a public hearing date has been set, and I will email it out
as well. The hearing will be the opportunity for you to share your support and concerns with the City Council in writing
or in person.
The materials for the February 20, 2019 City Council work session will be available here on Thursday:
https://www.eugene‐or.gov/3360/Webcasts‐and‐Meeting‐Materials

Alissa Hansen | Principal Planner
Eugene Planning Division | Land Use Planning
99 West 10th Avenue | Eugene Oregon 97401
Phone 541.682.5508 | Fax 541.682.5572
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law
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HANSEN Alissa H
From:
Sent:
To:
Cc:
Subject:

HOSTICK Robin A
Wednesday, February 06, 2019 5:08 PM
*Eugene Mayor, City Council, and City Manager
RUIZ Jon R; BRAUD Denny; HANSEN Alissa H; JEROME Emily N
Accessory Dwellings/SB 1051 Remand Update

Categories:

Important

Dear Mayor and City Council,
At your upcoming work session on February 20, Council will begin discussing the City’s response to the State Land Use
Board of Appeals (LUBA) remand of the City’s decision on accessory dwelling units (ADU). More information will be
forthcoming soon in your AIS, including prior public comments related to ADUs, a summary of ADU‐related regulations
from other Oregon cities, and a staff recommendation.
Given the high public interest in ADUs and housing in general, I wanted to let you know that staff will be giving a
courtesy notice to interested parties and networks regarding the LUBA remand and the City’s preparations to respond.
Along with a link to the available AIS materials, the notice will explain the basics of the remand and the process for
responding.
Please reach out if you have questions. We’re eager to support you, and are available to talk or meet with you any time.
Kind regards,
ROBIN HOSTICK
Planning Director
City of Eugene Planning Division
99 W. 10th Ave. I Eugene, OR 97401
tel. (541) 682-5507 I fax (541) 682-5572
robin.a.hostick@ci.eugene.or.us
www.eugene-or.gov
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HANSEN Alissa H
From:
Sent:
To:
Subject:

SELSER Lindsay R
Tuesday, February 12, 2019 12:29 PM
HANSEN Alissa H; HOSTICK Robin A
FW: Footage of Planning Commission, designing the failed ADU ordinance

FYI
From: Todd Boyle <toddfboyle@gmail.com>
Sent: Sunday, February 03, 2019 12:36 AM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Subject: Footage of Planning Commission, designing the failed ADU ordinance

Here is the Planning Commission meeting March 26, where they designed the defective ADU ordinance passed
by City Council.
https://youtu.be/1lRvrk2AgXw?t=763
Several of the Neighborhood Leadership Council spoke against ADUs at the public comment period. Claiming
the City was already in compliance with State Law, etc., threatening lawsuits etc. They were wrong, of course,
anybody could see that.
I *TOLD THEM* their ADU ordinance was blocking ADUs, in my comment as you see.
The ADU ordinance designed by Planning Commission did NOT remove important restrictions on ADUs. The
ordinance was ruled noncompliant by LUBA (Land Use Board of Appeals), with Oregon law requiring cities to
permit ADUs.
What is going on?? Why don't you want ADUs??? they are prohibited in about half of Amazon
neighborhood.
The failed ordinance was remanded back to City of Eugene for compliance, in November and Planning
Commission is taking its sweet time to redesign it.
ToddFBoyle@gmail.com 2971 Alder St., Eugene, OR 97405
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HANSEN Alissa H
From:
Sent:
To:
Subject:

JEROME Emily N
Thursday, January 31, 2019 1:46 PM
HANSEN Alissa H
FW: If you require "Owner Occupancy" for ADUs, allow Lot partitions

FYI.
‐‐‐‐‐Original Message‐‐‐‐‐
From: Todd Boyle [mailto:toddfboyle@gmail.com]
Sent: Thursday, January 31, 2019 1:34 PM
To: *Eugene Mayor, City Council, and City Manager <mayorcouncilandcitymanager@ci.eugene.or.us>
Cc: eugene‐nlc@googlegroups.com
Subject: If you require "Owner Occupancy" for ADUs, allow Lot partitions
LUBA remanded City of Eugene ADU ordinance for your review, as non compliant with SB 1051. You need to allow ADUs
on all residential lots. Planning Commission is taking their sweet time.
We'll be lucky to keep the owner‐occupancy requirement. Ownership
makes better citizens, and it keeps the money local. Nobody wants
absentee investors, converting the whole city to rentals, raising the rents, sucking money out of our economy.
You should allow lot partitions. It is irrational to allow ADUs
(which are separate dwellings‐‐ separate households) but prohibit the exact same houses, with the exact same people
from owning them. Please explain that! And then why you need the owner‐occupancy requirement, for ADUs?
ToddFBoyle@gmail.com 2971 Alder St., Eugene, OR 97405
http://www.youtube.com/user/ToddBoyle/videos
http://www.facebook.com/toddfboyle (541) 337‐6681
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