From:
To:
Subject:
Date:

[EXTERNAL

MARSHA SHANKMAN
*Eugene Mayor, City Council, and City Manager
Re: ADU Ordinance
Monday, May 17, 2021 12:04:32 PM

]

I am writing to support an ADU Ordinance that reflects a consistent application of
codes throughout the City of Eugene.
My particular concern is that the building size code in the area around the University
of Oregon [EC9.2751(17)(c)5] allows an ADU of up to 600 square feet on any lot
measuring less than 9,000 square feet, however small that lot may be.
This is contrary to the percentage approach (10% specifically) applied in other areas
of the City. To be equitable and clear the ADU Ordinance should use a percentage of
lot square footage to determine the allowable building size.
For University area lots the text of the ordinance should be emended to ensure that
for lots less than 9,000 square feet in area the total building square footage of an
ADU should not exceed 10% of the total lot area (or 600 square feet, whichever is
less).
Thank you for your attention to this matter. I appreciate all efforts to create a code
that is consistent and clear with as little ambiguity as possible.
Marsha Wells Shankman
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Dave Hicks
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H; GEPPER Jeffrey A
TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
Monday, May 17, 2021 12:16:17 PM

]

May 17, 2021
Dear Mayor and Councilors,
I have lived in the Jefferson-Westside neighborhood since 1985, first as a renter, then as a
homeowner. I was one of scores of neighbors that devoted 100’s of hours to developing the
Jefferson Westside Special Area Zone. The goal of that effort was to recognize the special
character of our beloved neighborhood rather than see blanket zoning polices applied willynilly across varied neighborhoods in Eugene. The SAZ is not and never was intended to be
exclusionary in any way, though it has been cast as such by those who are unfamiliar with the
details.
There is a proposal before you that would made radical changes to the number of dwellings,
specifically ADU’s on lots within the SAZ. These changes were proposed with no meaningful
outreach to those of us impacted by the changes. Approximately 15 notices were sent out in a
neighborhood of over 1100 households.
The proposed changes have the effect of doubling the density of our neighborhood in a
manner never previously proposed by City staff or directed by the City Council. These
changes are out of scale with the problem being addressed, are too major to be adopted
without additional public engagement and will not, however much you wish it, solve housing
issues in our community.
As residents of the neighborhood, we understand the issues. Our input should be respected.
The JWN Chair has made multiple efforts to discuss these code changes and has proposed
reasonable and effective alternatives to what you have before you. Unfortunately, his efforts
have been ignored by City Planning staff. This is not how these processes should be
conducted. The City should make every effort to engage with residents of impacted areas and
to genuinely listen when objections or suggestions are made.
Please demonstrate your respect for the code-making process as well as to the residents of the
neighborhood you are about to change forever by actively listening to our legitimate concerns.
There is no emergency here. You are able to set aside the proposed changes and spend some
time working towards a solution that is fair and respectful to all.
Thank you,
Dave Hicks
936 Taylor St.
Eugene, OR 97402
Ward 1
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This message may contain privileged and/or confidential information. It is for the exclusive use of the intended
recipient(s).
Any review, use, disclosure or distribution by persons or entities other than the intended recipient(s) is prohibited.
If you are not the intended recipient, please contact the sender by reply and destroy all copies of the original
message. Thank you.
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From:
To:
Subject:
Date:
Attachments:

[EXTERNAL

Paul Conte
GEPPER Jeffrey A
Re: Documents submitted to the record for CA 18-1 "ADU Ordinance"
Monday, May 17, 2021 12:57:44 PM
image001.png

]

Correct.
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist

On Mon, May 17, 2021 at 12:55 PM GEPPER Jeffrey A <jgepper@eugene-or.gov> wrote:
I can confirm 3 attachments. Snapshot of attachments below:

Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282

COVID-19 Update: City of Eugene Planning & Development Department offices are operating. However, in order to protect the
health and wellbeing of our community I may be working remotely or working non-traditional hours. We appreciate your patience
as our reply to email and voicemail may be slightly more delayed than normal.

Messages to and from this e-mail address may be available to the public under Oregon Public Records Law.

From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Monday, May 17, 2021 12:50 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Subject: Documents submitted to the record for CA 18-1 "ADU Ordinance"

[EXTERNAL ⚠]
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May 17, 2021 12:49 p.m.

Please confirm receipt of the 12 attached documents and enter them into the public
record for CA 18-1 "ADU Ordinance"

Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
541.344.2552
_________________
Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 5 of 279

ZONING: A REPLY TO THE CRITICS
BRADLEY C. KARKKAINEN[*]
Copyright © 1994 Journal of Land Use & Environmental Law
I. INTRODUCTION
In November 1993 voters in Houston narrowly rejected a referendum to establish zoning in that
city.[1] This was the third time in a half-century that Houston voters had rejected zoning. Thus
Houston remains the only major city in the United States without zoning. To zoning's supporters,
Houston represents an unenlightened backwater that has stubbornly resisted the tide of twentieth
century land use regulation. To zoning's critics, Houston stands as a lonely beacon of economic
rationality, or at least a living laboratory in which alternatives to zoning can be fairly tested.[2]
Extensive academic literature critical of zoning has accumulated in the last twenty years,
beginning with Bernard Siegan's landmark 1970 study lauding Houston's non-zoning
approach,[3] and followed shortly thereafter by Robert Ellickson's broader theoretical critique of
zoning.[4] Subsequent academic literature has been almost as uniformly critical of zoning[5] as
public policy has been uniformly in favor of it. Although few academic defenders of zoning have
stepped forward, governmental decision-makers have proceeded with zoning apace, apparently
untroubled by the academic on slaught. By some estimates, 9,000 municipalities, large and small,
in every region of the country and representing at least 90% of the nation's population, have
zoning schemes in place.[6] The closeness of last November's vote, and Houston's status as the
only major holdout against zoning, can give little cheer to zoning's critics. No trend toward
abolishing zoning appears on the horizon, and indeed, non-zoning in Houston hangs by a thread.
Why is this? How do we account for the fact that this nearly universal feature of local
government enjoys such disrepute in academia? Are local governments simply in the grip of
irrationality? Have local officials hoodwinked the public on a massive scale? Or have the
academic critics somehow missed the mark?
This article argues that the academic critiques of zoning, though based on insights that have
some validity, are often overstated. They simply prove less than their authors think they prove. In
particular, this article argues that in some circumstances, such as in mature neighborhoods in
large urban centers, zoning can be a rational and justifiable public policy response to very real
problems and can be made to work at least as well as any of the alternatives the critics
propose.[7] The analysis of this article is descriptive in part, illustrating zoning at its best, in
rather limited circumstances.[8] Yet principally this article is normative, discussing zoning as it
might be made to work, in a way that is justifiable and that meets many of the objections offered
by its critics. Therefore, the purpose of this article is not to offer a general defense of zoning. Its
task is the more modest one of showing that many of the critiques, despite the broad claims of
their authors, should not be taken as general indictments of zoning, but rather as indicators of
particular dysfunctions that must be addressed if zoning is to work effectively.
II. TRADITIONAL JUSTIFICATIONS FOR ZONING
Initially, the question of why we even have zoning must be addressed. Zoning's proponents
traditionally have offered two rationales, neither of which stands up to close scrutiny. First,
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zoning advocates suggest that zoning is necessary to protect or enhance property values,[9]
particularly the values of residential properties (and especially single-family homes).[10] On this
analysis, zoning serves principally to protect property owners from the negative externalities of
new developments. Without zoning (or some comparable system of land use regulation),
residential property owners would face plummeting property values if a development with
significant negative externalities—a junkyard or brick factory, for example—moved in next
door. Moreover, the mere prospect that such a development could move in would tend to depress
the value of residential property. The solution is to divide the municipality into zones so that
industries are sited near other industries, commercial enterprises near other commercial
enterprises, and residential properties with other residential properties.[11] This rationale has
some intuitive appeal, based on the real or imagined horrors of entirely unregulated
development.
A significant problem with the property values rationale for zoning, however, is that such a
rationale is difficult to support with empirical evidence. It has not been clearly established that
zoning results in higher market values for residential property.[12] Another problem with this
rationale is that zoning's advocates have not clearly established that zoning is the only means, or
even the most effective or efficient means, of controlling externalities.[13]
Second, zoning is defended as a tool of a broader scheme of comprehensive urban planning.[14]
However, in many smaller communities that cannot afford their own planning agencies, zoning
is often not accompanied by comprehensive planning.[15] Furthermore, critics suggest that in
bigger cities that do have planning departments, planners often find zoning a bothersome, timeconsuming, and highly technical distraction from what they regard as their more important
planning functions, i.e., charting the future of that area. Therefore, it is not clear that zoning has
ever been well-integrated with the other tools at a planner's disposal.[16] In particular, with
regard to mega-developments that often preoccupy big-city planning departments, traditional
zoning appears to play a relatively minor role among the array of available planning tools.[17]
Finally, Houston, which has never had a zoning ordinance, does have an active and apparently
effective planning department. This suggests that zoning is not a necessary component of
successful urban planning.[18]
More recently, some zoning advocates have suggested the prevention of "fiscal freeloading" as a
third rationale.[19] According to this view, some new developments place a greater burden on
public services than they contribute in new taxes. Zoning is a means by which such
developments can be screened out in favor of developments that pay their fair share.[20] This
may indeed be one of the ways zoning is used in some exclusive, and exclusionary, suburban
communities,[21] but it does not appear to be a major factor in big-city zoning schemes.[22]
Moreover, where the fiscal freeloading rationale is employed, it has troublesome normative
implications. Typically, it is lower-income, multi-family rental housing developments that are
thought not to "pay their own way."[23] Such developments often increase the demand for public
services by the sheer increase in numbers of new residents they bring to the community. This
effect may be compounded if low-income residents require more public services per capita than
higher-income residents. Yet, low-income housing is generally less costly (and therefore has a
lower taxable value) per household and per capita than the housing of more affluent residents;
consequently, ad valorem property tax revenues will be lower per new resident.[24] If allowed to
2|Page
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proceed, such lower-income housing developments might permit lower-income persons to share
in a higher quality of public services than otherwise would be available to them, including public
schools with better funding and higher quality academics. Such developments might allow lowincome persons to reside in closer proximity to what are often the fastest-growing job
markets.[25] Thus, the fiscal freeloading argument may become a rationale for excluding lowerincome (and often minority) persons from suburban residency and opportunities for economic
advancement.[26]
III. THE CRITIQUES
Most of the critiques of zoning fall into four broad categories. Two concern fairness or equity
and the other two are based on considerations of economic efficiency. Zoning is said to be: (A)
unfair because it benefits some landowners at the expense of others; (B) exclusionary, and
therefore unfair to those excluded from a particular community; (C) inefficient insofar as it adds
large transaction costs to development decisions, outweighing the benefits (if any) of zoning; and
(D) inefficient in that it "distorts" land use allocation decisions, resulting in inefficient patterns of
land use. Let us briefly consider each of these arguments.
A. Zoning Is Unfair To Some Property Owners
Some critics contend that zoning is fundamentally unfair because it grants special privileges to
some property owners (typically, current owner/occupants of single-family homes) at the
expense of others, including principally those (usually non-resident) owners who wish to develop
their property for non-residential purposes.[27] Stated this way, the argument concedes that
zoning confers a real benefit to some property owners, e.g., single-family homeowners.[28] In
this common non-utilitarian or deontological version of the argument, it is enough to assert that a
fundamental norm of fairness is violated when property-owners are treated differently. This
argument rests on the normative judgment that the benefit to homeowners does not justify the
harm to would-be developers. A variant of this argument is the utilitarian version, which argues
that the wrong is the fact that the harm to would-be developers outweighs the benefit to
homeowners.[29] Yet the basic unfairness argument need not go this far. Therefore, under this
critique, even if the benefit to homeowners outweighs the harm to would-be developers, zoning
is wrong.
At one time, this argument was of constitutional dimensions,[3]0 but Village of Euclid v. Ambler
Realty Co.[31] settled the dispute by holding that zoning is constitutionally permissible, at least
on due process grounds.[32] Absent a constitutional or positive law norm prohibiting unequal
treatment of different classes of property owners, advocates of this position must rely on some
deeper moral principle. Yet our legal system recognizes many other kinds of unequal burdens by
type of property, such as differential tax treatment. This suggests that under contemporary
notions of property, the moral and legal norms implicated here are at best very weak. Ultimately,
this type of critique must rest on a highly controversial (and ultimately insupportable) natural
rights notion of property in which property rights are seen as having some nearly-inviolable, prepolitical status.[33]
B. Zoning Is Exclusionary
3|Page
2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 8 of 279

This argument, in its attenuated form, has already been alluded to in the prior discussion on fiscal
freeloading.[34] In its more general form, the argument is that zoning, because it is prohibitory in
nature, is fundamentally a device of exclusion. It is further argued that, in fact, zoning is widely
used to exclude racial groups, economic classes, and economic activities that are deemed to be
undesirable.[35] These arguments are more commonly directed at suburban zoning[36] because
big cities, by their very nature, tend to be less exclusionary, taking all comers.[37] It does appear,
however, that while big cities do not use zoning to exclude groups entirely, some neighborhoods
within the cities do use zoning as an exclusionary device.[38] At first glance these arguments
have some appeal, but they often are stated vaguely. Once we unpack them, it becomes clear that
they should not stand as a general indictment of zoning.
The idea that some racially discriminatory applications of zoning should somehow taint all
zoning is a peculiar one. If zoning is consciously used to achieve racial segregation, then a
serious problem exists. But this problem should be addressed by constitutional and statutory
equal protection claims, not by scrapping zoning.[39] Many powers and institutions of local
government, including public schools, police functions, criminal sentencing, the taxing power,
various licensing powers, and powers to hire public employees, grant government contracts, and
award public services have been used in unlawfully discriminatory ways. Yet this does not lead
to the conclusion that all those powers and institutions should be scrapped.[40] Whenever the
zoning power is misused, strong action should be taken. But stripping local government of the
zoning power is inappropriate unless it can be shown that the zoning power is incapable of being
put to valid uses. Since it is not zoning on its face, but rather its application that results in
discrimination, those particular applications, and not all zoning, should be eradicated.
More difficult is the claim that zoning is used to exclude persons by economic class, resulting in
the side effect of racial exclusion, because racial minorities generally are not as affluent as the
white majority.[41] Again, this charge is typically made against suburbs rather than big cities
because big cities embrace a greater diversity of income classes.[42] The problem with this claim
is that our legal and political culture is at best ambivalent about the principle of equal treatment
on the basis of economic status.[43] Even if society were committed to that principle, the
appropriate remedy would not be to reject zoning as an institution, but to challenge particular
applications of the zoning power based on impermissible categories of economic status.[44]
Alternatively, the states or perhaps Congress could enact statutes prohibiting the use of zoning to
exclude on the basis of economic status.
More fundamentally, exclusion on the basis of economic status appears to be the entire raison
d'être for the most exclusive suburbs. Although zoning is one tool used to achieve that goal, it is
not the only tool, and abolishing zoning would not necessarily effect a cure.[45] Finally, even if
all public regulation of land use were abolished, private devices like restrictive covenants might
still be used to achieve the goal of exclusion.[46]
Another variant on the exclusion argument is not concerned with exclusion by economic status,
but with exclusion of certain legal but locally undesirable (yet socially necessary) land uses. This
is the NIMBY (Not-In-My-Back-Yard) syndrome. It is said that zoning benefits the bestorganized and politically most powerful residents who are able to block the siting of locally
undesirable economic activities in their own communities. Yet those same residents get some
4|Page
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portion of the social benefits of those activities when they take place in other, less politically
powerful communities. For example, a noxious factory is unlikely to be sited in an exclusive
suburban community, even though the wealth that factory produces may directly benefit some
residents of the affluent community and indirectly benefit all community residents insofar as
they enjoy the economic benefits of the entire metropolitan region.
Like economic and racial exclusion, the NIMBY syndrome is more symptomatic of suburban
than big-city zoning.[47] Big cities are usually able to offer some site for almost any legal
activity.[48] Indeed, early zoning advocates argued that in order to pass constitutional muster,
zoning must provide a place for every otherwise-legal activity.[49] Although contemporary bigcity zoning advocates are unlikely to accept this as a realistic goal, much less a legal
requirement, big-city zoning probably comes much closer to achieving this ideal than suburban
zoning.
The critics' recurring mistake is confusing the zoning power itself with the application of that
power to achieve a goal they find objectionable. If suburban zoning is too restrictive and
produces NIMBY-like results, then perhaps the problem is not with zoning generally, but with
the particular goals and practices of suburban zoning, or even with the existence of suburbs
themselves as exclusive enclaves within the larger metropolitan community. Some suburbs are
intended to be communities that keep out certain kinds of economic activities; zoning is but one
tool used to achieve that result.[50] If NIMBY is a problem, then perhaps the solution is a return
to the requirement that zoning allow all otherwise-legal economic activities to take place
somewhere within its bounds.
A final variant on the exclusion argument is that politically well-connected developers are often
able to win the zoning changes they need, while political neophytes and outsiders are
disadvantaged.[51] An even harsher version is that self-seeking, entrepreneurial local officials
are able to use the zoning power to "shake down" developers for campaign contributions, bribes,
patronage jobs, and other private benefits. Only those who "ante up" are awarded the zoning
approvals they need. There is substantial evidence that these practices do take place.[52] This has
led some to conclude that land use regulation should be more rule oriented.[53] Others argue that
the solution is to make zoning more scientific and professional, and less political.[54] Still others
argue that these practices are so widespread, and such an unavoidable part of the zoning power,
that no solution short of abolition of zoning will suffice.[55] This article addresses these
concerns in Part IV, arguing that zoning decisions must be policed both from the top-down and
from the bottom-up, using processes that encourage neighborhood residents to participate
actively in decision-making.
C. Zoning Adds Unnecessary Transaction Costs
Most proponents of this argument concede that some form of local land use regulation is
necessary to control the negative effects of certain types of land uses. Typically, they argue that
some alternative form of regulation would be more efficient than zoning because of lower
transaction costs.[56] The direct governmental administrative costs of zoning are generally
conceded to be relatively low.[57] The higher costs are shifted to developers, especially when the
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development requires approval for a variance, special use permit, amendment, or planned unit
development.[58] Yet these transaction costs are only part of the total cost equation.
Though critics of zoning contend that zoning advocates focus only on the costs of the
externalities they seek to prevent (ignoring the transaction costs added by the zoning system
itself), the critics themselves may focus only on the transaction costs.[59] In particular, some
critics would rely, in whole or in part, on private covenants to perform some of the nuisanceavoidance functions of zoning.[60] As has been frequently noted, however, the transaction costs
of getting all residents of an existing neighborhood to agree to restrictive covenants are
prohibitively high.[61] Thus, private covenants are likely to be effective only in previously
undeveloped areas where a private developer can impose them as part of the subdivision of a
large parcel.
Moreover, that alternative schemes of land-use regulation would result in lower transaction costs
is both a controversial and unproven assertion. Ellickson, for example, proposes establishing
"Nuisance Boards" empowered to declare certain land uses presumptive nuisances and to
adjudicate nuisance claims.[62] Other commentators have suggested that such a scheme might
actually involve higher transaction costs.[63] To his credit, Ellickson himself acknowledges that
the case supporting his proposal on the basis of transaction cost efficiency is a problematic
one.[64]
D. Zoning Produces Inefficient Land Use Allocation Decisions
In its purest form, an economic critique of zoning might argue that zoning (or any scheme of
land use regulation) is inherently in efficient because it forces landowners to make land use
allocation decisions other than those they would make in a free market. According to classical
economic theory, free markets efficiently allocate economic resources, and neither legislativetype categorical regulations nor case-by-case decisions by bureaucratic regulators can make such
decisions as efficiently as the market. Thus, land use decisions made under a regulatory scheme
inevitably result in inefficient distortions of the market.[65]
The classic objection to such a pure laissez-faire approach is that it does not take into account
externalities or spillovers from land uses. Internalizing the externalities requires some kind of
regulatory scheme.[66] The laissez-faire response argues that land-use conflicts involve highly
localized and concentrated externalities. Therefore, only a few neighboring properties are
significantly affected.[67] No major obstacles exist to Coasean bargaining[68] to resolve that
conflict efficiently. In addition, the existing common law of nuisance offers landowners remedies
for negative "spillovers" from noxious uses of neighboring properties. This common law should
produce efficient results where neighbors recover damages for such negative spillovers.[69]
Surprisingly, no major critic of zoning makes this laissez-faire argument in quite so pure a form.
Perhaps Bernard Siegan comes the closest.[70] At some points Siegan seems to argue that the
Houston market creates a "rational" pattern of land use allocation decisions that results in
relatively few, highly localized, and concentrated negative externalities.[71] The implication is
that no regulatory scheme is needed.[72] Similarly, Andrew Cappel suggests that prior to the
adoption of New Haven's first zoning ordinance, the market produced a rational pattern of land
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use allocation that at least equaled, and possibly surpassed, the efficiency of land use allocation
under zoning.[73] Elsewhere, both Siegan and Cappel seem to argue that zoning merely
replicates the allocation of land uses that the market would make—but at a higher cost due to
higher transaction costs.[74]
Most of zoning's critics recognize the need to control negative externalities through some
regulatory scheme, but do not make the pure laissez-faire "market distortions" argument.[75]
Since any regulatory scheme is arguably subject to the laissez-faire market distortions objection,
their objections to zoning principally turn on equity and transactional efficiency arguments.
Many critics suggest that zoning produces some distortions in land use decisions. For example,
both Ellickson and William Fischel contend that restrictive suburban zoning and growth controls
contribute to suburban sprawl (together with the related ills of transportation inefficiencies, air
pollution, and loss of "agglomeration economies" for business) and inflated housing costs.[76]
Jane Jacobs' classic critique of zoning[77] might be considered a sociological variant on the
distortions argument. Jacobs argues that healthy, lively, innovative, and economically dynamic
cities are founded upon diversity within their neighborhoods.[78] Zoning renders cities sterile
and uncreative, by stifling the diversity of land uses within neighborhoods and generally
segregating land uses by type. Thus, to Jacobs, zoning distorts the natural allocation of land use
within cities in a way that is detrimental not only to economic innovation and growth but also to
the flowering of culture and the natural pleasures of city life.
IV. ZONING: ANOTHER LOOK
A. Zoning To Protect The Neighborhood Commons
This article contends that both supporters and critics of zoning have misconceived the nature of
zoning. Zoning is only partially about protecting individual property owners against the effects
of "spillovers" or negative externalities that adversely affect the market values of their
property.[79] Specifically, zoning protects a homeowner's consumer surplus in a home and in the
surrounding neighborhood, that lies above the market value of that home. This consumer surplus
has essentially been overlooked and is fundamental to an understanding of zoning.
Arguably, protecting against the effect of negative externalities on market values can be achieved
more efficiently by providing property owners with what Guido Calabresi and A. Douglas
Melamed call "liability rule" protection.[80] Armed with such protection, neighbors would either
bargain with would-be developers to achieve efficient outcomes or bring suit to recover their
losses.[81] On its face, however, zoning appears to function as what Calabresi and Melamed call
an "inalienability rule," categorically prohibiting any development proscribed by the zoning
ordinance.[82] As numerous commentators have suggested the reality is much different. In fact,
zoning functions more like a "property rule," allowing neighborhood residents (or their
governmental representatives) to enjoin a proposed development that does not conform to current
zoning, while leaving room for the would-be developer to "buy" the entitlement to build through
design concessions, campaign contributions, and the like.[83] But property rule protection in this
kind of situation theoretically allows property owners (or the municipality acting as their proxy)
to hold out for more than the damages they would actually suffer (in the form of reduced market
values for their property) from the proposed development.[84]
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Yet the notion that property owners should merely be protected by a liability rule compensating
them for the loss in market values suffered at the hands of a new development does not square
with our intuitions about the entire package of values zoning seeks to protect. Consider this
example, which is a true story from Houston. In a quiet residential neighborhood, a new neighbor
moves in and promptly opens a loud marble-grinding business in his backyard. This forces
neighbors to contemplate either expensive (and probably only partly effective) sound-proofing of
their homes, or moving out. As a long-time neighborhood resident put it: "He's cutting and
grinding and polishing all day. It's nuts."[85] Most people would feel the long-time resident has a
legitimate grievance, and that merely compensating him for any decreased market value of his
home is not an adequate remedy. Clearly one's home is more than a monetary investment.
Zoning in urban neighborhoods is not merely a system for protecting the market values of
individual properties,[86] but rather is a device to protect neighborhood residents' interests in
their entirety, including consumer surplus in their homes, as well as their interests in what this
article calls the neighborhood commons.[87]
Although typically not addressed in the literature, which generally discusses only objectively
measurable market values, the notion of consumer surplus in an individual parcel of property is
quite straightforward.[88] The concepts of "home" in general, and "home ownership" in
particular, are areas where consumer surplus are particularly important.[89] What distinguishes a
mere "house" from a "home" is the consumer surplus we have in the latter. "Home" provides
continuity, security, familiarity, and comfort for our most intimate and satisfying life
experiences. The intimately bound ideas of home and family strike deep emotional chords in our
culture. Since most people feel that these values cannot be reduced to dollars, people tend to be
especially sensitive when the use and enjoyment of the home is threatened.[90] In part, this
reflects the importance of a homeowner's financial stake, which typically represents a substantial
part of that homeowner's net worth. If the only concern were to protect financial investments,
however, monetary compensation for any loss of market value would be acceptable. Part of
zoning's appeal lies in the fact that it allows homeowners to protect all the value we place in a
home, including the consumer surplus that lies above and beyond the market price of the home.
The failure of zoning's critics to account for the importance of "home" to the homeowner
suggests that their critiques are based on an incomplete cost-accounting. But the notion of
individuals' consumer surplus in their homes, by itself, is not sufficient to explain or justify
zoning. An adequate account of zoning must also deal with the collective values zoning seeks to
protect. Zoning is a device that protects a neighborhood from encroachments by land uses
inconsistent with its character, regardless of the positive or negative effects of a proposed
development on the market values of individual properties.
Neighborhoods are not just made up of individual parcels, but include collective resources
comprising a neighborhood commons,[91] and the property rights of an urban neighborhood
dweller typically consist both in specified rights in an individual dwelling and inchoate rights in
a neighborhood commons. This commons consists of open-access (but use-restricted)
communally-owned property, such as streets, sidewalks, parks, playgrounds, and libraries. It also
includes restricted-access but communally-owned property, such as public schools, public
recreational facilities, and public transportation facilities.
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It further includes privately-owned "quasi-commons" to which the public generally is granted
access, but with privately-imposed restrictions as to use, cost, and duration. These generally
include restaurants, nightspots, theaters, groceries, and retail establishments.[92] It will include
(risking the appearance of an oxymoron) "private commons," like churches, temples, private
schools, political organizations, clubs, and fraternal and civic organizations. These are essentially
private associations, but are characterized by some substantial degree of open access to members
of the community.[93] Finally, the neighborhood commons will include other intangible qualities
such as neighborhood ambiance, aesthetics, the physical environment (including air quality and
noise), and relative degrees of anonymity or neighborliness.
These features together make up the "character" of a neighborhood. They are what give the
neighborhood its distinctive flavor. A purchaser[94] of residential property in an urban
neighborhood buys not only a particular parcel of real estate, but also a share in the
neighborhood commons. Typically, differences in the neighborhood commons may be as crucial
to a decision to purchase as differences in individual parcels.[95]
To some extent, differences in the neighborhood commons will be reflected in the market values
of individual parcels.[96] If, for example, other things being equal, neighborhood A has better
public schools and more desirable parks than neighborhood B, property in neighborhood A will
have a higher market value than similar property in neighborhood B. But because different
people value different features in a neighborhood, not all such neighborhood differences will be
reflected in property values.
For many people, a high level of consumer surplus may attach to particular features of a
neighborhood commons.[97] I may be particularly attached to my church, for example, or to a
particular local club or political organization, or to a particular spot in a local park where I am
accustomed to walk at sunset. These values are highly subjective and may not be widely shared
by people who have never lived in the neighborhood, so they may add little or nothing to the
market value of the property. Moreover, these resources are for the most part non-fungible and
therefore irreplaceable. To me, enjoying the use of these resources is precisely what it means to
live in my neighborhood. In addition to protecting the market value of my home and my
consumer surplus in that particular piece of real estate, I will naturally want to protect those
collective resources of my neighborhood that I care about most, whether they are reflected in the
market value of my property or are part of my consumer surplus.[98] These values can be almost
priceless, especially for long-term neighborhood residents. Like one's home, one's neighborhood
may be centrally bound up in one's definition of self and sense of his or her place in the world.
Apart from consumer surplus, even those neighborhood features that are capitalized in market
value come in different mixes from neighborhood to neighborhood. I may be more concerned
about parks and less concerned about public transportation, and you vice-versa. While better
parks and better public transportation may both make positive contributions to market values, I
may prefer a neighborhood with good parks and mediocre public transportation, while you prefer
a neighborhood with good public transportation and mediocre parks. Properties in the two
neighborhoods may be similarly priced, but you and I will place entirely different values on the
characteristics unique to each neighborhood.
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Some neighborhood differences are simply inconsistent. For example, I might prefer a quiet,
neighborly, low-density neighborhood of single-family homes, with access to parks and good
neighborhood schools; you might prefer the faster pace, excitement and anonymity of a high-rise
condominium in a high-density neighborhood featuring interesting restaurants, bistros, music
venues, and trendy boutiques. Yet my house and your condo may have identical market values
because some people are willing to pay the same price for my house as others are willing to pay
for your condominium. In this example, the individual properties are themselves not
interchangeable, but additional subjective value attaches to the features of the neighborhood that
we each find desirable.
However, some of the same neighborhood features that add value to your property in your
neighborhood might detract value from my property in my neighborhood. A hot new jazz club,
for example, might be a welcome addition in your lively, trendy neighborhood, but would be a
nuisance in my quiet neighborhood. To some extent, the spillover effects on your individual
property are different; noise, traffic congestion, and heavy pedestrian traffic are presumably of
less concern to you.
This example illustrates that some land uses are incompatible with the neighborhood commons
that current property owners have come to rely on. It further illustrates that negative externalities
are contextual. A land use that would have severe negative externalities in my neighborhood may
be an amenity in your neighborhood.[99]
It is not always the case, however, that inconsistent uses will lower market values. Suppose my
quiet single-family neighborhood is located within a few blocks of some successful high-rise
developments. Absent some system of land-use control, a developer might acquire the previously
single-family parcels adjacent to mine, and proceed to put up more high-rises. The value of my
house may go down because of spillover effects from the new high-rise, but the value of my land
may increase, as my property becomes attractive as a potential site for additional high-rise
developments.[100] Under a market value based system, I would be entitled to no relief since my
property is worth exactly what it was before. Yet under these circumstances many homeowners
would feel aggrieved by this development. In part this is because the direct spillovers (e.g., noise
and aesthetics) would interfere with the use and enjoyment of my home. To recoup that loss by
selling my home would subject me to the additional cost and inconvenience of moving.[101]
More importantly, however, my loss of consumer surplus in this particular home would go
uncompensated.[102]
Additionally, my neighbors and I may be equally concerned about the effect of the new high-rise
development on the neighborhood. The coming of the first high-rise means, at least initially,
more intensive uses of the neighborhood commons (e.g., streets, sidewalks, on-street parking,
public transportation facilities, etc.) which means that more people are competing for
diminishing shares of fixed resources (e.g., on-street parking). Again, since land prices may rise,
the result may be that I suffer no net financial loss.[103] But what I suffer now (in addition to my
uncompensated loss of consumer surplus in my own home) is a loss of consumer surplus in my
interest in the neighborhood commons. In short, the neighborhood is taking the first step toward
becoming something other than the neighborhood where I chose to live. Although difficult to
place in quantitative terms, the loss is great.
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What's wrong with this? Well, nothing, I suppose, unless you were that homeowner who had
been quite happy with your home and neighborhood but now find them to be no longer what they
were. Of course you can move, but it may not be easy (and in some crucial respects is
impossible) to replicate those features of your old home and neighborhood that made your life
what it was.
Zoning is aimed at preventing, or at least limiting, precisely these kinds of changes in the use of
property that are disruptive of a neighborhood's character because they are inconsistent with
current uses of the neighborhood commons.[104] These include changes in density, as well as
shifts from residential to commercial or industrial uses.[105]
Furthermore, inconsistent uses of neighborhood commons are not limited to residential
neighborhoods. Seymour Toll argues that although advocates of New York's first zoning
ordinance tried to justify it in terms of protecting property values and instituting comprehensive
planning, the impetus to enact the ordinance came largely from the desire of Fifth Avenue
retailers to protect themselves against incursions by garment manufacturers.[106] To be
successful the retailers needed a particular kind of neighborhood commons, one with many highquality retail establishments in close proximity to one another, with a sufficient critical mass to
attract shoppers. This area also needed to be free from competing uses that would detract from
the ambiance their affluent customers preferred.[107] Now it may well be that the encroaching
garment manufacturers reduced the market value of retail properties along Fifth Avenue, but
equally plausible is that the demand for loft manufacturing space drove up the price of properties
along Fifth Avenue. In either case the market value of property along Fifth Avenue was not
really the central concern. Instead, the impetus for New York's original zoning ordinance came
from a desire to maintain Fifth Avenue as a particular kind of neighborhood commons—one in
which it was possible for carriage-trade retailers to conduct their business.[108]
This insight is implicit in the writing of Eric Steele, who concludes that zoning is only partially
concerned with "aggregate welfare economics."[109] In a mature urban setting, Steele argues,
zoning instead serves principally to "conserve viable [residential] communities."[110] While
Steele is correct that zoning does function to preserve viable residential communities, this may
actually contribute to aggregate welfare by allowing neighborhood residents to preserve their
consumer surplus in their neighborhoods and in their individual homes.[111]
If zoning serves to protect not just market values but the consumer surplus of neighborhood
residents in their homes and neighborhoods, then why isn't a liability rule a more efficient
substitute? The answer is obvious: consumer surplus is notoriously difficult to measure.[112]
Faced with that problem, homeowners' consumer surplus might simply be ignored, and they
would only be compensated for losses of market value.
In that case, homeowners are forced to bear the full costs of lost consumer surplus, whatever that
cost may be.[113] If consumer surpluses in our homes and neighborhoods are small, this may
make little difference; but the converse is also true. First, where the surpluses are high, current
neighborhood residents would be made to bear a substantial part of the cost of new
developments. Second, many unzoned neighborhoods would become less stable. Home owners,
fearing potential risks, would have reduced incentives to invest in their homes and
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neighborhoods and greater incentives to move to areas where they perceive the risks of
unwelcome development to be lower.[114]
Another possibility would be to rely upon a liability rule, while also adding some fixed amount
or percentage to the damages award to account for lost consumer surplus.[115] Fixed damage
schedules are likely to be highly inaccurate, however. Some homeowners would then be severely
undercompensated for their loss of consumer surplus, and others dramatically
overcompensated.[116]
Calabresi suggests that in such circumstances where it is simply too costly (or impossible) to
calculate the subjective value of a loss, "specific deterrence" (either a property rule or an
inalienability rule) may be justified.[117] Since the true costs are unascertainable there is no way
to decide how to allocate them fairly or efficiently. In effect, we must decide whether to err on
the side of developers (by adopting a rule that ignores or discounts homeowners' consumer
surplus) or on the side of homeowners (by adopting a rule that protects their consumer surplus).
If, as I have argued, consumer surplus in one's home and neighborhood is likely to be quite
substantial, a "specific deterrence" rule may be the preferable approach, on grounds both of
fairness and efficiency.[118]
But what kind of "specific deterrence" approach should be adopted? In addressing this question
we are once again confronted with zoning's ambiguity: while zoning appears facially similar to
what Calabresi and Melamed call an inalienability rule it appears to function in practice like
something more akin to a property rule. The municipality (theoretically acting on behalf of
neighborhood residents) may stop a proposed development inconsistent with the zoning scheme,
and the developer may "buy" the development rights through various kinds of concessions.[119]
Some critics have suggested that zoning ought to be refashioned into something more explicitly
resembling a property rule in the Calabresian sense.[120] These critics propose that zoning ought
to be "freely alienable," that is, that neighborhood residents should be allowed to sell zoning
rights for cash, in-kind compensation, or what ever equitable trade-off is deemed
appropriate.[121] In addition to the high administrative costs of such a system,[122] it is unsound
on other grounds. Compensating individuals in cash for their willingness to sacrifice community
resources may be utility-maximizing in the short run. In the long run it reinforces norms of
individual gain at the expense of shared community resources, which ultimately may be
destructive of the sense of community that zoning aims to protect. More fundamentally, such a
system is deeply contrary to our most cherished democratic and legal traditions.[123] For these
reasons, such a system seems to be inadvisable.
This article has argued that, although ultimately we can never be certain, zoning may be welfaremaximizing.[124] Since we must decide amidst uncertainty, we should choose the course that
appears most likely to simultaneously protect the welfare of current neighborhood residents and
reinforce community values, resources and institutions (which themselves contribute to the
welfare of current and future neighborhood residents). We should also recognize that the limits
of our knowledge mean that our initial choice of zoning regulations may sometimes be wrong.
Sometimes a neighborhood may be willing to accept a proposed development not permitted by
the regulations in exchange for other benefits. By limiting the terms of that bargain to
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community benefits, however, we retain community-reinforcing norms.[125] Zoning thus can be
seen as a peculiar kind of property rule—one in which developers can in limited ways "buy" the
rights to develop contrary to the zoning entitlement, but only by compensating the community
for its loss.
In this idealized model zoning gives current neighborhood residents a kind of "right of prior
appropriation" over the neighborhood commons. This right trumps the right of other property
owners to use their land in ways that interfere with, or are inconsistent with, current uses of the
neighborhood commons. Developments may proceed as long as they are either consistent with
current uses of the neighborhood commons, or in ways the neighborhood has agreed in advance
(through the political process) to allow. This protects the expectations of neighborhood residents.
Moreover, neighborhood residents have the right to change course and to agree to modify the
rules to permit developments facially inconsistent with the presumptive prohibitions. But the
only compensation that may be offered or accepted for such exceptions is compensation that
benefits the community as a whole, i.e., that preserves a healthy and vibrant commons.
B. Normative Implications
This analysis has several further normative implications. First, zoning should not be understood
solely as a means of protecting property market values. Instead, it protects values that may be
only partially captured in market values. Second, it suggests that zoning should not be
understood principally as a tool of rational/scientific urban planning. Indeed, the visions of
planning bureaucrats may sometimes stand in sharp contrast to the values of neighborhood
residents, who seek to protect the neighborhood in which they have chosen to live. This analysis
further suggests that rather than seeking to impose a rigid uniformity over all residential
neighborhoods, zoning should seek to accommodate diversity among neighborhoods.
Not all neighborhoods are alike, nor should they be. The whole point of urban land use zoning is
to allow people to live in the kind of neighborhood they want. Imposed uniformity defeats that
goal. Some residential neighborhoods, for example, may be more tolerant of certain kinds of, or
higher concentrations of, commercial activities than others.[126] Thus a zoning scheme should
be designed with a sensitivity toward the neighborhood context, taking into account the
particular needs, interests, and desires of the residents of particular neighborhoods.[127]
A zoning scheme also should not attempt to freeze a neighborhood in time. Despite the apparent
conservatism inherent in the notion of "protecting" a neighborhood against inconsistent changes
in land uses, this does not imply that all changes are unwelcome.[128] For instance, a new
restaurant may be entirely consistent with neighborhood residents' vision of the kind of
neighborhood in which they have chosen to live, while a new liquor store may be inconsistent
with that vision.[129] A properly designed zoning scheme should attempt to predict, from
consultation with current neighborhood residents, what kinds of changes would be welcome in a
particular neighborhood and accommodate those changes while presumptively (though not
conclusively) ruling out other changes.
Such a prediction is bound to be at best only an estimation for several reasons. First, there are
obvious epistemic limitations. No clear, objective measures of the preferences of neighborhood
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residents exist, and in the absence of detailed information about particular, concrete choices,
residents themselves are likely to be unable to articulate their preferences. Perhaps the best
evidence of these preferences is what currently exists in the neighborhood, which is why it seems
eminently sensible that zoning should have started by simply incorporating the status quo of land
uses into regulations.[130]
Second, neighborhood values can change over time. This can be the result of such factors as the
change of individual interests and points of view, the fluctuation in attractiveness of particular
kinds of residences and businesses due to market conditions, and the influx of new residents, as
well as the departure of old residents. Third, at some point a proposed development of an
unanticipated kind may come along that is seen by neighborhood residents as consistent with the
vision they had of their neighborhood all along, although the use falls outside what is permitted
under the current zoning scheme.[131] Fourth, it is possible that a proposed development
prohibited under the existing zoning scheme could be so beneficial to the neighborhood that it
would cause neighborhood residents to change their vision of what their neighborhood should be.
Current neighborhood residents should not be rigidly bound by the preferences of past
generations.[132]
This underscores the need for flexibility in zoning.[133] Zoning should accommodate changes
over time, through mechanisms that encourage individual variances and amendments when
supported by neighborhood residents, as well as periodic comprehensive updates of the zoning
scheme to reflect larger-scale shifts in neighborhood values.
C. Zoning And Bargaining
A zoning scheme, because it is inherently rule-like, may appear fundamentally incompatible with
this kind of fine-grained contextual sensitivity to neighborhood preferences and flexible
accommodation of changes over time. Rather than conceiving of zoning as consisting of
legislative-type rules, we should understand zoning as establishing mere presumptions or
baseline rules that precipitate and provide a convenient substantive starting point for negotiations
between developers and representatives of neighborhood inter ests.[134]
In a Coasean world, free of transaction costs, such bargaining would take place even in the
absence of a zoning scheme.[135] But in our world such bargaining is unlikely because the
transaction costs, and more particularly the problems of coordination among dozens or hundreds
of neighborhood residents and property owners who would be affected by a proposed
development, are simply too great. Zoning, however, can actually facilitate such bargaining and
reduce information costs (an important part of transaction costs) in several ways.
Foremost, zoning establishes brightline rules under which some categories of land uses are
automatically permitted. As a practical matter, bargaining is therefore unlikely to be necessary in
these cases. The Coase theorem, of course, tells us that in the absence of transaction costs,
bargaining to efficient outcomes will take place whatever the initial assignment of property
entitlements. The transaction costs involved in organizing neighbors to oppose a proposed
development that meets current zoning requirements, however, are sufficiently high that in most
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cases the developer can proceed with reasonable confidence. In these cases, zoning acts as a
positive short-hand signal of the community's likely acceptance of the proposed development.
Secondly, zoning establishes categories of proposed land uses which are presumptively
prohibited, signaling to the developer that the proposed development must win approval of the
municipality, acting as the neighborhood's representative, in order to proceed.[136] The
developer will then bargain for such approval (so long as the developer expects the costs of such
bargaining, including both transaction costs and the costs of any additional concessions likely to
be required to win approval, will be less than the benefits to the developer of the proposed
development).[137]
Third, by empowering an identifiable party to grant variances, amendments, and/or wholesale
revisions of the zoning scheme, the zoning ordinance identifies a single party with whom the
developer can initiate bargaining without the need to identify and bargain individually with all
potentially affected homeowners. This promotes efficiency of both time and money.
Fourth, by placing bargaining power directly in the hands of elected officials (or, alternatively, in
the hands of persons accountable to elected officials) zoning creates political incentives for the
neighborhood's representative to bargain on the neighborhood's behalf.[138]
Finally, by initiating such bargaining, zoning opens channels for the transfer of information
between the developer and the neighborhood. The neighborhood acquires the necessary
information about the proposed development needed to gauge whether the proposed
development is consistent with neighborhood interests, while the developer learns more about
the needs and interests of the neighborhood and can gauge whether, given the costs and benefits,
it is sensible to proceed.[139] Thus, zoning can actually reduce transaction costs, by supplying
and channeling information useful to both community residents and potential developers.[140]
D. Zoning As A Participatory Democracy
The core functions of zoning can best be served if zoning is decentralized[141] and
participatory.[142] A decentralized and participatory neighborhood zoning process, which gives
neighborhood residents a direct voice in zoning decisions affecting their neighborhood, is critical
for several reasons. First, neighborhood residents, not planners or elected officials, are in the best
position to evaluate their own consumer surplus in their homes and in their neighborhoods. To
the extent zoning is designed to protect these values, the most effective way to elicit that
information is through residents' participation in neighborhood zoning decisions.[143] Second,
decentralized and participatory zoning is essential to shift zoning decision-making out of the
"interest group" paradigm—in which neighborhood residents are just one of a number of
competing interest groups, and a weak and disorganized one at that—into something more akin
to the "median voter" model in which decision-making more clearly reflects neighborhood
preferences.[144] Third, as I shall argue below, citizen participation is essential to combat
bribery and the corrupting influence of political contributions by developer interests.
It must be mentioned that there is also a cost associated with increased citizen participation. As
Fischel points out, citizen participation involves large numbers of people in some level of the
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negotiation process, making bargaining cumbersome and difficult.[145] This is partly a function
of sheer numbers; but it also reflects the fact that idiosyncratic and self-seeking voices ("cranks")
will have an opportunity to disrupt the bargaining.[146] Thus, we may expect that, other things
being equal, the transaction costs of bargaining will be higher with more citizen participation.
Perhaps the best that can be said in response is that if, as I have suggested, citizen participation is
the only way to elicit the true preferences of neighborhood residents, there can be no such thing
as truly "efficient" decision-making in local land-use decisions. From the point of view of a
developer, a well-placed bribe or campaign contribution may appear to be a more efficient
transaction than a lengthy and messy process of neighborhood hearings and complex public
negotiations. Yet as Fischel points out, from a utility-maximizing standpoint such a solution is
not likely to be efficient at all (and certainly not equitable) because it ignores the relevant
preferences of neighborhood residents who will be affected by the development.[147] Thus, the
high transaction costs of community participation appear to be the price to be paid to ensure that
the interests of neighborhood residents are adequately taken into account.
Just how this decentralization and participation should be accomplished is a more difficult
question. Elections are too costly and cumbersome a process.[148] While Nelson proposes
turning the zoning power over to formally constituted neighborhood associations, this is
probably too extreme a solution, in part because it too is costly and difficult to administer.[149]
In addition, because it is difficult to sustain high levels of community participation in such
formal structures, they are subject to capture by cranks.
To some extent this is an inherent feature of participatory politics.[150] But in my view a more
appropriate balance can be achieved by leaving ultimate decision-making power in the hands of
an official elected to represent the neighborhood.[151] This official must then sort out the cranks
from the truly representative voices. The existence of this type of official can create more
opportunities for democratic participation through required public notice and neighborhood
hearings,[152] and through ongoing structures of community representation in neighborhood
zoning negotiations and decision-making, albeit in an advisory capacity.[153]
E. Corruption And Favoritism In Zoning
The problems of corruption and favoritism, which were identified in Part III, must be addressed
in any normative account of zoning. To some extent, these are problems associated with
government generally,[154] and especially local government.[155] If local government does tend
toward corruption, it may appear sensible at first glance to strip local government of the zoning
power (and any other powers it can do without), especially if an alternative regulatory scheme
can accomplish the same ends with a lower risk of corruption.[156] When corruption and
favoritism crop up periodically in other areas of local government, the problem usually brings
about a call for prosecution of the individual offenders, institutional reforms, and more effective
policing, not abolition of the police department, the judiciary, the building code, or whatever
institution may have committed the offense. Is zoning somehow different? The critics might
suggest that corruption is so prevalent in zoning that the institution simply cannot be salvaged.
Further, they contend that such large financial interests are at stake in zoning decisions that
corruption is particularly tempting.[157]
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I submit that zoning, while a particularly important power of local government, is not so
different from other powers and institutions of local government. We should be concerned about
corruption and work to eradicate it. Our response to corruption in other areas, in the form of
swift and tough prosecution of offenders, more effective policing, institutional safeguards, and
requirements of openness in transactions, should apply here as well.[158] Zoning may also
require special policing, for example, through a special state agency with broad investigatory
powers, established solely to monitor and investigate zoning corruption cases.
Ultimately, as with other avenues of municipal corruption, what matters most is effective
policing from the bottom up through effective participatory democracy. As Steele has
documented, the Chicago suburb of Evanston, with its tradition of citizen participation, has not
experienced graft and influence-peddling in the zoning process.[159] It would be a mistake to
assume that this is purely a function of the size of the municipality or the result of suburban
homogeneity. Other municipalities in the Chicago metropolitan area of the same size or even
smaller are notoriously corrupt,[160] and Evanston is one of the most diverse communities in the
metropolitan area.[161] But on the whole, graft becomes impossible (or at least ineffective, and
therefore not worthwhile for the developer) under the watchful eyes of the citizenry and its active
involvement in the zoning process.[162]
Ironically, just around the turn of the last century a great wave of Progressive Era reform swept
over municipal politics offering cen tralization and professionalization of big-city government as
the solution to parochialism and petty graft. But centralization came at the cost of removing
citizens in the big cities from active involve ment in the day-to-day workings of their municipal
government, and removing public officials from the watchful eyes of the citizenry, thus
increasingly subject to the influence of organized interests.[163] Today a new wave of reform is
needed, at least in the processes of zoning but perhaps in other aspects of municipal government
as well. This time, I suggest, the reform should aim at increasing citizen participation.
V. CONCLUSION
This article has argued that, by limiting their analyses of zoning costs and benefits to
monetizable values, both defenders and critics of zoning have substantially missed the mark.
While zoning does have significant effects on the market values of individual parcels, and largerscale economic consequences as well, a complete cost accounting must also consider zoning's
role in protecting crucial, non-monetizable values. These include each homeowner's surplus in
his or her home, as well as neighborhood residents' interest in preserving the unique set of
common neighborhood resources—the neighborhood commons—upon which they rely. Far from
being trivial, or mere ancillary values, "home" and "neighborhood" are central components of
our identities. Precisely because these values are notoriously insusceptible to objective valuation,
we afford them property rule protection in the form of zoning laws.
Thus conceived as a means of protecting the legitimate interests of current neighborhood
residents, zoning regulations should be flexible to change over time, sensitive to unique
neighborhood concerns and contexts, and based upon a participatory process. Citizen
participation both gives voice to the interests of current neighborhood residents and provides the
most effective safeguard against corruption of the zoning process.
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_______________________________
[*] J.D. 1994, Yale Law School. Law Clerk, Hon. Patricia M. Wald, U.S. Court of Appeals, D.C.
Circuit. The author thanks Robert Ellickson for helpful comments on earlier drafts. The author
also thanks Ann Mongoven and Emma Karkkainen Mongoven for their support and patience,
without which this article would not have been possible. Return to text.
[1] The margin was 52% to 48%. R. A. Dyer, Zoning Defeated by Narrow Margin, HOUSTON
CHRON., Nov. 3, 1993, at A1; Peter Cooney, Houston Voters Reject Zoning for Third Time,
REUTERS NEWS SERVICE, Nov. 3, 1993, available in LEXIS, Nexis Library. Pre-election polls
predicted the referendum, backed by the mayor, a city council majority, and many civic
organizations, was headed for passage. Sam Howe Verhovek, "Anything Goes" Houston May Go
the Limit: Zoning, N.Y. TIMES, Oct. 27, 1993, at A14. Several factors explain this pre-election
discrepancy. With an incumbent mayor facing token opposition, voter turnout was low, and
expectations that the referendum would pass may have lulled supporters into staying home.
Second, zoning opponents spent about four times the amount of supporters in promoting their
position, see Cooney, supra, suggesting that opponents had more intense (though perhaps
narrower) support, superior resources, and superior organizing tactics, see Dyer, supra. Third,
pro-zoning forces aroused populist opposition by trying to adopt zoning through city council
action rather than by referendum in a city where voters had twice previously rejected zoning.
Finally, despite charges that they were engaging in unprincipled racial scare tactics, opponents
apparently convinced lower-income minority communities that zoning would mean costlier
housing and racial segregation: 72% of Black voters and 58% of Mexican-Americans opposed
the referendum. Id; cf. RICHARD F. BABCOCK, THE ZONING GAME 25-28 (1966) (stating that in
the 1948 and 1962 referenda, which were lost by wider margins, opponents outspent proponents
and the strongest "no" vote came from low-income minority communities). Return to text.
[2] For the moment at least. Zoning proponents in Houston, confident that public opinion and
sound public policy are on their side, have vowed to continue their efforts to enact a zoning
ordinance. See Dyer, supra note 1. Return to text.
[3] Bernard H. Siegan, Non-Zoning in Houston, 13 J.L. & ECON. 71 (1970) (arguing that land
use patterns in Houston are similar to those in other cities, but the patterns are achieved more
efficiently because of the absence of zoning). Return to text.
[4] Robert C. Ellickson, Alternatives to Zoning: Covenants, Nuisance Rules, and Fines as Land
Use Controls, 40 U. CHI. L. REV. 681, 779-80 (1973) [hereinafter Ellickson, Alternatives]
(recognizing the need for land use regulation to control negative externalities, but arguing that
restrictive covenants, modified nuisance law, and administrative fines would operate more
efficiently and fairly than zoning). Return to text.
[5] See, e.g., WILLIAM A. FISCHEL, THE ECONOMICS OF ZONING LAWS: A PROPERTY RIGHTS
APPROACH TO AMERICAN LAND USE CONTROLS (1985); ROBERT H. NELSON, ZONING AND
PROPERTY RIGHTS: AN ANALYSIS OF THE AMERICAN SYSTEM OF LAND USE REGULATION
(1977); Douglas W. Kmiec, Deregulating Land Use: An Alternative Free Enterprise
Development System, 130 U. Pa. L. Rev. 28 (1981); Jan Z. Krasnowiecki, Abolish Zoning, 31
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Syracuse L. Rev. 719 (1980); Andrew J. Cappel, Note, A Walk Along Willow: Patterns of Land
Use Coordination in Pre-Zoning New Haven (1870-1926), 101 Yale L.J. 617 (1991). Return to
text.
[6] Ellickson, Alternatives, supra note 4, at 692; FISCHEL, supra note 5, at 22-23 (stating that for
all practical purposes, we may assume zoning is a universal feature of local government in the
United States). Return to text.
[7] Cf. Eric H. Steele, Participation and Rules—The Functions of Zoning, 1986 AM. B. FOUND.
RES. J. 709, 713 (1987)(finding that despite academic criticism, "[r]esistance to changing the
basic nature of zoning springs from a widespread, if unarticulated, perception that the institution
is serving some vital social function."). Return to text.
[8] Cf. id. at 722-23 (describing zoning in Evanston, Illinois, as a participatory process designed
to preserve existing well-established mature urban neighborhoods). My analysis is also
descriptive in the sense that it tries to capture the core unarticulated purposes of zoning—the
"vital social function" it is thought to perform, even though in many instances actual
performance falls short of the perceived ideal. Return to text.
[9] BABCOCK, supra note 1, at 116-17. Advocates of the nation's first comprehensive zoning
ordinance, enacted by New York City in 1916, argued that zoning was necessary to protect
property values. See City of New York, Board of Estimate and Apportionment, Committee on
the City Plan, Final Report of the Commission on Building Districts and Restrictions, June 12,
1916, at 12-14, reprinted in ROY LUBOVE, THE URBAN COMMUNITY: HOUSING AND
PLANNING IN THE PROGRESSIVE ERA 95-98 (1967)(arguing for enactment of zoning ordinance
principally as a means to protect existing property values). See also Daniel P. McMillen & John
F. McDonald, Could Zoning Have Increased Land Values in Chicago?, 33 J. URB. ECON. 167,
168 (1993) (proponents of Chicago's first zoning ordinance claimed it would raise property
values by one billion dollars over 25 years by eliminating negative externalities and
objectionable land uses). For instance, much of the impetus for the early New York ordinances
came from carriage-trade Fifth Avenue retailers who saw their business threatened by the
encroachment of the garment industry's loft-type manufacturing buildings northward from lower
Manhattan. SEYMOUR I. TOLL, ZONED AMERICAN 110-16, 158-61 (1969). See infra pp. . Other
early supporters of zoning, however, argued that mere enhancement of some property owners'
financial interests at the expense of other owners' property rights would not be constitutionally
permissible insofar as it would not provide a valid "police power" justification for zoning. See
EDWARD M. BASSETT, ZONING 52-53 (1936). Return to text.
[10] BABCOCK, supra note 1, at 1, 115; Marc A. Weiss, Skyscraper Zoning: New York's
Pioneering Role, 58 J. AM. PLAN. ASS'N 201 (1992) (stating that although from the beginning
zoning in New York was principally concerned with large commercial developments, in other
cities the central focus has been on protecting residential neighborhoods). Return to text.
[11] This approach seems to presuppose that the external effects of a particular type of land use
(e.g., industrial) are not negative externalities with respect to neighboring land uses of the same
type. A factory, for example, will produce equivalent amounts of air pollution, odor, noise,
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vibration, and heavy truck traffic regardless of where it is sited; but these effects, which are
negative externalities if its neighbors are residential properties, are not negative externalities if its
neighbors are other factories. A full explanation of the externalities theory would need to account
for not only zoning by type of land use, but also zoning by density, minimum lot size, and
building height and bulk, which are other typical features of a comprehensive zoning scheme.
These arguments, while perhaps not impossible, are more tenuous; it is arguably less clear, for
example, why a two-flat building in a neighborhood otherwise com posed of single-family
homes would produce significant negative externalities. Return to text.
[12] See, e.g., McMillen & McDonald, supra note 9, at 168-69 (study of historical data shows no
increase in residential property values over a period of years after Chicago adopted its first
zoning ordinance). The empirical literature on this and related questions is reviewed in William
A. Fischel, Do Growth Controls Matter? A Review of Empirical Evidence on the Effectiveness
and Efficiency of Local Government Land Use Regulation, LINCOLN INSTITUTE OF LAND POL'Y
1990. Fischel finds the empirical evidence inconclusive. While it has not been definitively
established that zoning results in higher residential property values over time, Fischel argues that
this result is nonetheless consistent with the hypothesis that zoning is working well to steer
developments with substantial negative externalities to sites where they do the least harm. Id. at
12; cf. Steele, supra note 7, at 714 (suggesting that density and congestion, while regarded as
undesirable and regulated under most zoning schemes, are not correlated with reduced prop erty
values). Furthermore, while zoning may not increase the value of a particular property, it may
prevent the decrease of that property's value by limiting land uses that can have a negative
impact on that particular property. Return to text.
[13] See infra notes 59-77 and accompanying text. Return to text.
[14] BABCOCK, supra note 1, at 120-25; NELSON, supra note 5, at 59; Charles M. Haar, In
Accordance With a Comprehensive Plan, 68 HARV. L. REV. 1154, 1154 (1955) (stating that
unless zoning conforms with a comprehensive plan broader in scope than the zoning scheme
itself, zoning "lacks coherence and discipline in the pursuit of goals of public welfare which the
whole municipal regulatory process is supposed to serve" and is therefore constitutionally
infirm). Progressive, reform-minded advocates of New York's 1916 zoning ordinance also cited
zoning's role as a tool of comprehensive, scientific urban planning similar to that then practiced
in Bismarck's Germany, which they admired. See TOLL, supra note 9, at 128-31, 140; LUBOVE,
supra note 9, at 13-14 (stating that Progressive Era social reformers supported zoning as a tool of
comprehensive urban planning aimed at improving social conditions and beautifying cities). In
New York, as in many cities, however, once zoning was in place, the push for broader forms of
urban planning was largely abandoned. TOLL, supra note 9, at 178-80, 279. Return to text.
[15] FISCHEL, supra note 5, at 31; Robert F. Benitendi, Comment, The Role of the
Comprehensive Plan in Ohio: Moving Away from the Traditional View, 17 DAYTON L. REV. 207
(1991)(arguing that a "comprehensive plan" requirement in a state zoning enabling act is deemed
to be met by a comprehensive zoning ordinance; in fact, many small zoned municipalities do
little or no "planning"). Return to text.

20 | P a g e
2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 25 of 279

[16] BABCOCK, supra note 1, at 62-65. It is sometimes said that zoning, which by its very nature
consists of a series of "negative" local prohibitions on particular kinds of land uses, cannot serve
as an effective planning tool because it can neither compel nor encourage any particular kind of
development. See, e.g., LUBOVE, supra note 9, at 13-14. This broad generalization probably
overstates the case, however. If there is sufficient market demand for gas stations, for example,
then prohibiting them in residential zones but permitting them in commercial zones will almost
certainly result in gas stations being sited in commercial zones, even though public officials
cannot literally compel such a result. What is not likely to work is what some courts and
commentators have insisted upon: a zoning scheme that embodies a comprehensive, inflexible,
expert-designed community master plan. See BABCOCK, supra, at 123-24 (arguing that although
planning may be desirable, planning may be just as arbitrary and irrational as zoning); cf. Carol
M. Rose, New Models for Local Land Use Decisions, 79 NW. U. L. REV. 1155, 1160-64 (1985)
(criticizing this "adjudicatory" model of zoning as "problematic"). See also FISCHEL, supra note
5, at 33 (arguing that in most communities, zoning is driven by political interests, not
professional planning); NELSON, supra note 5, at 77-83 (arguing that the notion that a
community can conform its development trajectory to an expert-designed master plan is just
misguided wishful thinking); contra Haar, supra note 14 (arguing for this kind of professional
planning); Fasano v. Board of County Comm'rs, 507 P.2d 23 (Or. 1973) (requiring all zoning
decisions to conform to comprehensive land use plan). Return to text.
[17] See Robin Paul Malloy, The Political Economy of Co-Financing America's Urban
Renaissance, 40 VAND. L. REV. 67, 73-82 (1987) (describing zoning as one tool, along with "cofinancing," grants and tax incentive programs, by which municipalities try to influence large
developments); Weiss, supra note 10 (describing role of innovative zoning techniques such as
transferable development rights and planned unit developments, along with special districts,
negotiated development, and "linkage" exactions, as tools municipalities use to steer large-scale
developments). Return to text.
[18] Siegan, supra note 3, at 73. Return to text.
[19] This view is most prominently associated in academic literature with Bruce Hamilton. See,
e.g., Bruce W. Hamilton, Zoning and Property Taxation in a System of Local Governments,
URB. STUD., June 1975 (arguing that, in a metropolitan area with a large number of competing
municipal jurisdictions, the use of zoning as a neutral fiscal device can make residential property
taxes function as an efficient price for public services). Return to text.
[20] See Michelle J. White, Fiscal Zoning in Fragmented Metropolitan Areas, in FISCAL
ZONING AND LAND USE CONTROLS 31-33 (Edwin S. Mills & Wallace E. Oates eds., 1975)
(arguing that most zoning is done for fiscal purposes, either on a neutral basis in which
newcomers pay exactly the marginal cost of the services they consume, or on a "fiscal-squeeze"
basis in which newcomers are required to pay more than the marginal cost of services in order to
benefit long-term residents). White argues, however, that even where zoning is fiscally
motivated, the legal rationale is typically cast in terms of controlling externalities. Id. at 33.
Return to text.
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[21] Techniques typically employed in exclusive suburbs include large minimum lot sizes,
minimum house sizes, and exclusion of multi-family housing developments. Legal challenges to
exclusionary zoning, based on state rather than federal constitutional requirements, were briefly
successful in New Jersey in both Southern Burlington County NAACP v. Township of Mount
Laurel, 336 A.2d 713, 724-25 (N.J. 1975), cert. denied, 423 U.S. 808 (1975)(Mt. Laurel I)
(holding exclusionary zoning violates New Jersey constitution), and Southern Burlington County
NAACP v. Township of Mount Laurel, 456 A.2d 390, 452, 467 (N.J. 1983) (Mt. Laurel II)
(establishing numerical quotas for low-income housing and authorizing courts to grant "builder's
remedies," i.e., court orders allowing proposed low-income housing developments to be built in
order to achieve compliance with numerical goals). Communities have continued to find creative
ways to resist compliance with the Mount Laurel decisions, however. See RICHARD F. BABCOCK
& CHARLES L. SIEMON, THE ZONING GAME REVISITED 214-33 (1985). Return to text.
[22] I do not mean to suggest that planners in big cities are insensitive to the fiscal impact of
proposed developments, and especially of large-scale developments. But as I previously
suggested, big cities typically address such concerns through planning tools other than, or in
addition to, zoning. See supra note 17. Moreover, the notion of excluding the poor is a concept
largely alien to big cities, where large numbers of the poor already reside. Thus, a low-income
multi-family rental housing development that would be disfavored for fiscal reasons in some
suburbs may be welcomed in the central city, where such a development is likely to be seen not
as attracting new low-income residents, but rather as benefiting current low-income residents.
Although big-city zoning has been used to exclude the poor from particular neighborhoods, see
infra notes 36-37 and accompanying text, such decisions usually result in relocation of the
proposed developments to poorer city neighborhoods, so the fiscal impact on the municipality is
negligible.
Some public policy analysts have suggested that the central cities' generosity in providing
welfare benefits to the poor is at best pointless and perhaps self-defeating. Rather than ending
poverty, they suggest, these programs merely encourage the poor to remain in the central cities,
where jobs and economic opportunities are scarce; thus, the poor stay poor and in the central
cities—to the detriment of both the poor and the cities. See Michael H. Schill, Deconcentrating
the Inner City Poor, 67 CHI.- KENT L. REV. 795 (1991). To my knowledge, no one has advanced
a similar argument concerning the central cities' "generosity" with respect to zoning, but
conceivably it could be argued that the cities' willingness to accommodate low-income housing
through their zoning standards has a similar self-defeating effect, keeping the poor in the cities
where they are likely to stay poor. Liberals are unlikely to make such an argument because it
implies a harsher approach toward the poor.
Free-market conservatives, who typically favor less government regulation, are unlikely to make
this argument because it implies more regulation, in the form of stricter big-city zoning. Instead,
they would argue for leveling the playing field at a lower level of regulation by lowering zoning
barriers to low-income housing in the suburbs. See id. at 831-52; infra notes 35-46 and
accompanying text. Return to text.
[23] Schill, supra note 22, at 812-14; Siegan, supra note 3, at 120. But cf. Robert C. Ellickson,
Suburban Growth Controls: An Economic and Legal Analysis, 86 YALE L.J. 385, 406 n.55
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(1977) [hereinafter Ellickson, Growth Controls] (stating that because tenant families usually
have fewer school-age children and apartment buildings are often subject to higher effective
property tax rates, apartments are more likely to "pay their own way" in property taxes than are
modest single-family homes). Return to text.
[24] Ad valorem property taxes are still the principal local revenue source in most municipalities.
See JEROME R. HELLERSTEIN & WALTER HELLERSTEIN, STATE AND LOCAL TAXATION 8-12
(5th ed. 1988). Other local tax revenues, based on income or consumption, would also tend to be
lower per capita on low-income residents. Return to text.
[25] Schill, supra note 22, at 796-97. Return to text.
[26] Cf. Ellickson, Alternatives, supra note 4, at 704 (finding that exclusionary zoning "may
cause substantial inefficiencies by widely separating housing for working-class families from
industrial job opportunities."). In addition, it has been suggested that suburban fiscal zoning may
result in an undersupply of low-cost housing throughout the metropolitan area, including in the
central city. See White, supra note 20, at 98. Return to text.
[27] See RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DOMAIN 263-66 (1985) (zoning frequently results in uncompensated taking of private property
in violation of constitutional principles and fundamental norms of fairness). Epstein recognizes,
however, that zoning sometimes has beneficial outcomes such as controlling nuisances or
benefiting the regulated party along with her neighbors, "so it is out of the question to invalidate
all zoning per se." Id. at 265; Ellickson, Alternatives, supra note 4, at 699 (arguing that zoning
reduces some property values while raising others; the losers are typically not compensated, and
the winners reap a windfall); Ellickson, Growth Controls, supra note 23, at 438-40 (arguing that
some forms of land use controls effectively allow current homeowners to skim off developers'
profits, violating principles of horizontal equity); Robert C. Ellickson, Three Systems of LandUse Control, 13 HARV. J.L. & PUB. POL'Y 67, 72-73 (1990) [hereinafter Ellickson, Three
Systems] (stating that political processes of zoning are biased in favor of local residents). Return
to text.
[28] Some more radical economic critiques, however, suggest that zoning provides no benefit to
homeowners, or at least that such benefits are isolated, fortuitous, and incidental results of a
fundamentally misconceived regulatory scheme. See, e.g., McMillen & McDonald, supra note 9,
at 187 (concluding that Chicago's first zoning ordinance had no overall beneficial effect on
property values and may have created as many externality problems as it solved). Return to text.
[29] Since the "harms" and "benefits" in this utilitarian calculus are thought to be economic
harms and benefits, the utilitarian version of the fairness argument thus appears to collapse into
economic arguments about efficiency. See discussion infra notes 56-77 and accompanying text.
Return to text.
[30] See supra note 9 (showing that some early advocates of zoning feared that protection of
property values from negative externalities, thus benefiting some property owners at the expense
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of others' property rights, provided inadequate "police power" justification to pass constitutional
muster). Return to text.
[31] 272 U.S. 365, 389-90 (1926) (upholding local zoning ordinance against claims that it
unconstitutionally deprived landowners of property without due process of law). Return to text.
[32] In cases where zoning imposes extreme burdens on some property owners to benefit others,
especially if the burdens are unrelated to the purposes of the regulation, the jurisprudence of
regulatory takings may still have some bite. See, e.g., Nollan v. California Coastal Comm'n, 483
U.S. 825, 837 (1987) (establishing requirement of a "nexus" between regulatory purpose and
burden imposed on property owner). But these cases involve claims by property owners against
the government for compensation for a "taking" of private property; unequal treatment may be a
relevant consideration, but in itself is neither necessary nor sufficient to establish a takings claim.
Moreover, the remedy for a taking is typically compensation, not invalidation of the zoning
scheme. Nor is the equal protection doctrine likely to help those seeking to overturn zoning;
since would-be developers are not likely to be a "suspect class," all the government needs to
show is that the classification passes a "rational basis" scrutiny, i.e., that under some imaginable
set of facts it would be rational to impose these classifications. Thus, it is enough to show, for
example, that the legislature could have thought that the benefit to homeowners outweighs the
harm to would-be developers. Return to text.
[33] See, e.g., EPSTEIN, supra note 27, at 36 (describing property rights as pre-political "natural
rights" with which government may interfere only if it provides dollar-for-dollar compensation).
As Epstein recognizes, however, claims based on this theory are ultimately takings claims,
resting on the notion that the government's action diminishing the value of A's property is wrong,
regardless of how the government treats B. Id. Return to text.
[34] Supra notes 19-26 and accompanying text. Return to text.
[35] See Joel Kosman, Toward an Inclusionary Jurisprudence: A Reconceptualization of Zoning,
43 CATH. U. L. REV. 59, 71-77 (1993) (arguing that zoning is inextricably tied to invidious
forms of racial and class exclusion). Return to text.
[36] See, e.g., Leonard Rubinowitz, Exclusionary Zoning: A Wrong in Search of a Remedy, 6
J.L. REFORM 625 (1972); Lawrence G. Sager, Tight Little Islands: Exclusionary Zoning, Equal
Protection, and the Indigent, 21 STAN. L. REV. 767, 791 (1969). Some critics suggest that
zoning is most important in the suburbs, because that is where the largest numbers and greatest
dollar value of new land use decisions are made and where zoning restrictions are often the
strictest. See, e.g., FISCHEL, supra note 5, at 34. This may lead to the non-sequitur that, since
zoning is of greatest importance in the suburbs, and suburban zoning is exclusionary, therefore
zoning in general is exclusionary and ought to be abolished. It does not follow from the premise
that since zoning may be exclusionary in some places, it must be exclusionary everywhere. Nor
does it follow that where zoning is now practiced with exclusionary motives or results it must
necessarily remain exclusionary. Return to text.
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[37] NELSON, supra note 5, at 24 (stating that history of zoning in big cities is non-exclusionary;
exclusionary uses of zoning are closely tied to suburban regulation of undeveloped land); but cf.
Kosman, supra note 35, at 60-61 (arguing that even in big cities zoning is aimed at exclusion by
social class). Return to text.
[38] Cf. Gautreaux v. Chicago Hous. Auth., 304 F. Supp. 736, 741 (N.D. Ill. 1969) (holding that
Chicago's public housing authority had violated the 14th Amendment equal protection rights of
black public housing residents by failing to build public housing developments in predominantly
white neighborhoods). The Housing Authority claimed it was unable to build the developments
without zoning approval from the city, and city council members from those neighborhoods had
blocked the necessary zoning changes in response to racial animus in their communities. Return
to text.
[39] Cf. Ellickson, Growth Controls, supra note 23, at 418 (suggesting that constitutional
remedies should be available for racially-motivated growth restrictions). Certainly some early
zoning schemes were explicitly aimed at excluding blacks or segregating housing patterns along
racial lines. See BASSETT, supra note 9, at 50 n.1 and cases cited therein; Buchanan v. Warley,
245 U.S. 60, 82 (1917) (invalidating, on due process grounds, a Louisville ordinance establishing
racially segregated residential zoning, because it infringed upon a white seller's property rights to
select a buyer). Return to text.
[40] Cf. BABCOCK, supra note 1, at 124-25 (arguing that it is an error to confuse the zoning
power with the goals or purposes to which the zoning power is applied). Return to text.
[41] Cf. Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 264-65
(1977) (holding that absent showing of racial animus, a suburban zoning scheme excluding a
low-income housing development does not violate the Equal Protection Clause, even though it
has racially disproportionate impact). Return to text.
[42] But again, it is entirely likely that big cities exclude the less affluent from particular
neighborhoods through minimum lot sizes and other requirements that contribute to making
housing unaffordable for lower-income households. Return to text.
[43] Compare Goldberg v. Kelly, 397 U.S. 254, 264-66 (1970)(recognizing welfare benefits as
an interest worthy of due process protection) and Shapiro v. Thompson, 394 U.S. 618, 629-31
(1969)(holding that a state may not discriminate against newly-arrived residents in awarding
welfare benefits, based on constitutionally-protected freedom of interstate travel) with Village of
Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 266 (1977)(holding that a
zoning decision excluding low-income multi-family rental housing, based on fiscal
considerations, does not violate equal protection principles, even though its ultimate effect is to
exclude racial minorities). Goldberg and Shapiro represent the high-water mark of constitutional
protection for the poor; since Arlington Heights was decided, it is clear that constitutional
doctrine affords little protection against classifications based on economic status, even where
economic status is strongly correlated with race. Return to text.
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[44] Again, the critics seem to confuse the zoning power with the uses to which it is put. Suppose
we retained zoning, but adopted as a matter of constitutional law the principle that zoning may
not be used to exclude persons on the basis of economic status. Thus, intentional exclusion by
economic status would be an impermissible goal, just as intentional racial exclusion is now. This
would severely curtail some uses of the zoning power, especially in exclusive suburbs (and in
exclusive big-city neighborhoods). It would not, however, curtail all uses of the zoning power.
Most zoning decisions based on density, or on the mixing of commercial and industrial uses with
residential uses, would still be permitted. Return to text.
[45] See Peter Marks, Home Rule's Exclusive, Costly Kingdoms, N.Y. TIMES, Feb. 1, 1994, at A1
(stating that numerous small suburban home-rule municipalities are administratively inefficient
and intentionally exclusionary, fostering "separateness and racial and economic exclusion");
Fischel, supra note 12, at 34 (arguing that although exclusion of the poor motivates some
suburban zoning, other evidence suggests segregation by income is primarily a matter of
individual decisions and, clear patterns of income segregation pre-date zoning and persist in
unzoned communities like Houston); id. at 54 (stating that judicial efforts to curb exclusionary
zoning helped spawn broad, across-the-board growth controls, "seemingly beyond judicial
reproach on exclusionary grounds because they democratically exclude everyone."). It seems
unlikely that "mature" exclusionary suburbs like Scarsdale, Grosse Pointe or Winnetka would
suddenly be open to a flood of lower-income immigrants from the Bronx, Detroit, or Chicago if
zoning were abolished simply because the existing housing stock is prohibitively expensive.
Moreover, if those communities were required (through stronger measures than abolition of
zoning) to absorb a population of diverse socio-economic status, it seems likely that many of
their current residents would flee to other exclusive enclaves through purchases of large private
tracts of land, perhaps reincorporating into new, smaller municipalities. See Marks, supra
(describing division of eastern Long Island into minuscule municipalities, which are easier to
keep "exclusive" under the social norms of a handful of property owners). Return to text.
[46] Cf. Ellickson, Alternatives, supra note 4, at 714 ("[R]estrictive covenants are widely used as
a device to exclude lower income groups."). A solution to this would be to recognize
discrimination based on economic status as a violation of equal protection, in which case those
provisions of private covenants that exclude by economic status might be unenforceable. Cf.
Shelley v. Kraemer, 334 U.S. 1, 20 (1948) (holding that restrictive covenants discriminating by
race are unenforceable because enforcement violates the 14th Amendment guarantee of equal
protection). Even then, however, it would be difficult to prevent the affluent from practicing their
own private forms of exclusion through purchases of large private tracts of land, or private
developments of large homes on large lots, enforced by informal social norms. Return to text.
[47] Cf. Developments in the Law—Zoning, 91 HARV. L. REV. 1427, 1628-29 (1978) (dis
tinguishing "separation" zoning, which "carries the message that the use is incompatible with
others and must therefore be located elsewhere in the community to maximize overall welfare,"
from "selection" zoning which "operates by encouraging some uses while disfavoring or
excluding other uses"). Big-city zoning typically "separates" uses, while suburban zoning
schemes are often "selective," i.e., exclusionary. Return to text.
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[48] But the NIMBY syndrome may operate in big cities to exclude certain activities from
certain neighborhoods, with the neighborhoods having the most political clout often bumping
undesirable activities to less politically powerful neighborhoods. This kind of political power is
often (though not always) correlated with socio-economic status and race, so that poor and
minority communities often shoulder a disproportionate burden of undesirable land uses. See
Vicki Been, What's Fairness Got to Do With It? Environmental Justice and the Siting of Locally
Undesirable Land Uses, 78 CORNELL L. REV. 1001, 1001-03 (1993) (stating that locally
undesirable land uses ("LULUs"), such as waste disposal sites, homeless shelters, and drug and
alcohol treatment centers, have diffuse benefits and locally concentrated costs; typically, these
are resisted by affluent communities and concentrated in poor and minority communities which
lack the political effectiveness to stop them). In addition, city planners have had increasing
difficulty in siting some land uses, such as landfills and incinerators, at all.
In a sense, all zoning decisions are NIMBY decisions; that is, they exclude some pre sumptively
undesirable activities from particular neighborhoods. But discussion of the NIMBY syndrome
usually focuses on two harms: first, that some socially necessary activities will be unable to be
sited at a reasonable cost, and second, that some undesirable but necessary activities will be
"dumped" on the politically powerless. Although many of these political battles are determined
through the zoning process, the political dynamic of NIMBY is by no means co-extensive with
zoning; many zoning decisions are unrelated to these NIMBY-like results, and many NIMBYlike results are achieved through market forces and/or levers of political power other than
zoning. Thus it is by no means clear that abolition of zoning would curtail the NIMBY
phenomenon. Houston, for example, which has never had zoning, nonetheless has its share of
NIMBY-like land use patterns. See Vicki Been, Locally Undesirable Land Uses in Minority
Neighborhoods: Disproportionate Siting or Market Dynamics?, 103 YALE L.J. 1383, 1400-06
(1994) (citing studies showing environmentally undesirable land uses in Houston are
concentrated in poor and minority communities and suggesting that market forces may play a
greater role than siting decisions). Return to text.
[49] BASSETT, supra note 9, at 80-81 (stating that New York's ordinance did not seek to
"exclude any use that was necessary or desirable for civilized life"); NELSON, supra note 5, at
24. Return to text.
[50] To state the point more strongly, some suburban communities arguably were established to
have a parasitic relationship upon the larger metropolitan community—reaping the benefits of
participation in the metropolitan economy while avoiding its negative consequences. In that
sense, exclusion of persons by economic status and exclusion of locally undesirable economic
activities are two aspects of the same phenomenon. There is at least prima facie evidence that
zoning has been a crucial tool allowing suburbs to achieve these goals.
If the goals and the results are impermissible, there are several alternatives to abolishing zoning,
which in my view would unnecessarily cripple non-exclusionary uses of zoning in the cities. One
is to effectively abolish suburbs as we know them through metropolitan government or at least
substantial consolidation of crucial local governmental functions like zoning. In the Baltimore
metropolitan area, for example, the suburban zoning power rests at the county level rather than
with individual suburban municipalities. By administering zoning over a such a large area, a
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zoning scheme could be designed to accommodate all otherwise legal uses. But cf. Ellickson,
Growth Controls, supra note 23, at 430-35 (arguing that metropolitan zoning, large-scale
suburban zoning, and statewide land use controls would create monopoly zoning power and
increase "rent-seeking" behavior, thus exacerbating inequities and inefficiencies); Hamilton,
supra note 19 (arguing that competition among municipalities tends toward efficiency in
zoning).
Requiring each zoning ordinance to make sufficient provision for all otherwise-legal land uses is
another possibility; thus, suburban communities themselves would decide, jointly or in
combination, how to accommodate industrial and commercial uses, multi-family residential
housing, and other uses that might be considered undesirable. A final possibility is to allow
decentralized zoning, but to create a metropolitan-wide or statewide override mechanism to
protect those uses that might otherwise have difficulty finding a home. Many states, for example,
have already created override mechanisms for siting waste disposal facilities, and a few states
have experimented with statewide authorities for siting low-income housing. NELSON, supra
note 5, at 37 (citing Massachusetts and New York as examples). Return to text.
[51] Campaign contributions to key decision-makers, large fees to politically-connected
attorneys, outright bribes, and personal relationships with planning professionals and politicians
are said to be crucial elements in this equation. See Ellickson, Growth Controls, supra note 23, at
407-08 (arguing that large central cities are more vulnerable to "capture" by pro-development
interests than are elite suburbs, where homeowners' exclusionary interests predominate); but cf.
FISCHEL, supra note 5, at 212-14 (arguing that in addition to the influence of developers' money
on politicians, large cities tend to be more pro-development because city residents tend to be
concerned about the jobs that accompany development; in this respect, big-city attitudes toward
development are similar to those of smaller cities isolated from metropolitan areas). Public
officials might also reasonably regard a developer's reputation for fiscal probity, demonstrated
ability to secure financing and bring proposed developments to a successful completion, and
track record of having produced developments that make ongoing positive contributions to the
community as relevant factors that would tend to weigh in favor of granting zoning approval to
"insiders" while being more wary of proposals by neophytes and outsiders. See Krasnowiecki,
supra note 5, at 731 ("There is no local government that is not interested in a developer's
financial capacity, reputation for quality, and record of good management," and "local
governments have a legitimate interest in a developer's capacity to complete and manage the
project and they should have the right to reject a developer who does not demonstrate such a
capacity."). Return to text.
[52] See Harlan Draeger, A Crime Waive for Aldermen, CHI. SUN- TIMES, Jan. 1, 1992, at 1
(stating that of 18 Chicago aldermen convicted of criminal offenses since 1970, seven were
convicted for zoning-related bribery or extortion); Ellickson, Growth Controls, supra note 23, at
408 n.62 (citing incidents of zoning-related graft). See infra notes 154-55 and accompanying
text. Return to text.
[53] Cf. Kmiec, supra note 5, at 43-46 (arguing that to counter procedural unfairness zoning
decisions should be less "legislative" and more "adjudicatory" in nature). But cf. id. at 52-53
(simultaneously arguing that rule-like zoning regulations are often too inflexible). Return to text.
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[54] See, e.g., Haar, supra note 14, at 1155 (arguing that zoning must conform to a master plan
"[b]ased on comprehensive surveys and analyses of existing social, economic, and physical
conditions in the community and of the factors which generate them . . . direct[ing] atten tion to
the goals selected by the community from the various alternatives propounded and clarified by
planning experts."). Return to text.
[55] See Kmiec, supra note 5, at 31 ("[Z]oning . . . as presently constituted should be eliminated
and replaced by an alternative free enterprise development system . . ."). Even Kmiec would
retain some measure of public land use controls, however. Id.
Cf. Krasnowiecki, supra note 5, at 752-53 (concluding that, while nominally operating as a set of
categorical rules, "short zoning" in undeveloped areas in fact results in "an arbitrary permit
granting system" in which political favoritism is inevitable; in the interest of candor and effective
judicial review, zoning in such areas should be abolished in favor of explicit case-by-case
permitting, accompanied by a requirement that the municipality give cogent reasons for denial of
a permit). Note that despite the provocative title of his article, Krasnowiecki would not abolish
zoning in already-developed areas, such as central cities. Id. at 750. His general view appears to
be that zoning, designed to meet the needs of the big cities, works tolerably well there, so long as
additional flexibility is built into the zoning process, id. at 723-27. But zoning is terribly
mismatched when applied to undeveloped suburban areas "in the path of development." Id. at
726; cf. NELSON, supra note 5, at 189 (arguing on efficiency grounds that zoning was designed
for, and with modifications may still make sense in, developed urban neighborhoods but should
be abolished in undeveloped areas). Return to text.
[56] See, e.g., Ellickson, Alternatives, supra note 4, at 697-98 (finding that in addition to
governmental costs of administering zoning, developers bear the costs of obtaining information,
winning approval, developing strategies to cope with uncertainty and delays in allowing a
development to go forward); Krasnowiecki, supra note 5, at 727-44 (contending that "short
zoning" effectively allows local governments to regulate the timing and design of developments,
adding to costs; furthermore, the relationship between nominal zoning regula tions and actual
bases of decision results in frequent litigation, adding further delays and costs); Kmiec, supra
note 5, at 46-49 (arguing that zoning's inflexibility prevents experimentation with more efficient
designs; process delays add to development costs; campaign contributions and bribes further
inflate transaction costs). Return to text.
[57] See Ellickson, Alternatives, supra note 4, at 697 (finding that the direct governmental
administrative costs of zoning are relatively low); but cf. Ellickson, Three Systems, supra note
27, at 72-73 (arguing that governmental administrative costs of zoning are high and are growing
as regulation becomes increasingly complex). Return to text.
[58] Krasnowiecki argues that, as a result of "short zoning," such approvals are required for
almost every development. Krasnowiecki, supra note 5, at 734. Fischel notes that most of these
transaction costs are attributable to legal restrictions on the terms of trade. Developers cannot
"buy" zoning rights through outright cash payments, but instead must arrange complex and
circuitous barter agreements to remain within legally permissible boundaries. In addition,
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cumbersome public decision processes, which involve many parties with their own private
agendas, make bargaining difficult. FISCHEL, supra note 5, at 131-35. Return to text.
[59] But see Ellickson, Alternatives, supra note 4, at 694 ("The pertinent goal is minimization of
the sum of nuisance, prevention, and administrative costs."). Like other critics, Ellickson argues
that the "prevention" and "administrative costs" of zoning outweigh any reduction in "nuisance
costs" (i.e., negative externalities prevented as a result of zoning). Id. at 693. Cf. Kmiec, supra
note 5, at 46; Siegan, supra note 3, at 141. The evidence to support this assertion consists largely
of anecdotes, hypotheticals, and arguments from theory, however. Return to text.
[60] See Siegan, supra note 3, at 142; Ellickson, Alternatives, supra note 4, at 711-19 (urging
expanded use of covenants as substitute for zoning). Return to text.
[61] Ellickson, Alternatives, supra note 4, at 718; Fischel, supra note 12, at 14. The result of this
argument is that, while the transaction costs associated with zoning are real and visible for all to
see, the transaction costs associated with private covenants are effectively hidden—the costs are
so high (in the context of already-established neighborhoods) that the transaction never takes
place. Thus, simply referencing the transaction costs of zoning is highly mis leading. Return to
text.
[62] Ellickson, Alternatives, supra note 4, at 762-66. Return to text.
[63] See, e.g., Krasnowiecki, supra note 5, at 721-22 (arguing that Ellickson's proposed system
of land use regulation would "in practice be even more costly and chaotic than zoning" because
developers would not be able to predict ex ante the nuisance damages to which they would be
subject). In addition, of course, a system dependent on case-by-case adjudications of damage
awards is likely to produce wildly uneven outcomes, and entail enormous litigation costs. See
FISCHEL, supra note 5, at 27. Nor would Ellickson's proposal to give adjudicatory jurisdiction to
administrative Nuisance Boards necessarily reduce litigation costs, since due process principles
would almost certainly require that administrative adjudications be subject to appeal. Ellickson,
Alternatives, supra note 4, at 762 ("The major drawback of the nuisance approach is potentially
excessive administrative costs."). Return to text.
[64] Additionally, others such as Fischel find the empirical evidence inconclusive. Fischel, supra
note 12, at 53 ("Abolition of zoning and related controls would create a demand for alternative
controls, and it is not clear that the alternatives are less costly to administer or more efficient in
their effects than zoning."). Return to text.
[65] See, e.g., Siegan, supra note 3, at 142-43 (contending that free market land use decisions
tend to follow rational and efficient patterns, which are distorted by zoning). Return to text.
[66] Even renowned critics of zoning, such as Ellickson, recognize that land uses may pro duce
powerful negative externalities impinging on neighboring property owners. See, e.g., Ellickson,
Alternatives, supra note 4 (arguing for a variety of regulatory schemes to control negative
externalities of noxious land uses). Return to text.

30 | P a g e
2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 35 of 279

[67] See John P. Crecine et al., Urban Property Markets: Some Empirical Results and Their
Implications for Municipal Zoning, 10 J.L. & ECON. 79, 95 (1967); but cf. Mingche M. Li & H.
James Brown, Micro-Neighborhood Externalities and Hedonic Housing Prices, 56 LAND ECON.
125 (1980) (finding that neighborhood externalities are important factors in determining housing
values). Return to text.
[68] See Ronald H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960)(positing that in
a world free of transaction costs parties will bargain to efficient outcomes regardless of initial
assignments of entitlements). Here, it is suggested that with few parties affected, transaction
costs are low, and parties will be more likely to bargain to efficient outcomes. Return to text.
[69] Ellickson, Alternatives, supra note 4, at 722-48. Ellickson, however, regards traditional
nuisance law as doubly inadequate to this task. First, traditional nuisance law does not give a
remedy for all negative externalities. Second, the traditional nuisance remedy, an injunction
against the noxious use, provides too much protection for the injured property owner. Ellickson
would reformulate nuisance law to allow nuisance remedies in broader circumstances and, at the
same time, to limit nuisance remedies to a) damages or b) a novel Calabresian remedy in which
the party making the nuisance claim pays the tortfeasor to stop the noxious activity. Id. at 73848; cf. Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral, 85 HARV. L. REV. 1089, 1116 (1972) (traditional tort
remedies are incomplete insofar as they omit an efficiency-maximizing remedy, that of having
the tort victim compensate the tortfeasor to refrain from the tort-producing activity).
Ellickson also recognizes, however, that some negative externalities of land uses are suffi ciently
widespread and diffuse that bargaining, backed up by bi-polar nuisance litigation, may not work
effectively to prevent or compensate injuries. Therefore, Ellickson would add a regulatory
scheme consisting of fines, mandatory prohibitions or both. Ellickson, supra, at 772-79. Return
to text.
[70] Siegan, supra note 3, at 142-43. Return to text.
[71] Id. Return to text.
[72] Id. Siegan's point is that generally the negative externalities of land use allocations are no
worse in unzoned Houston than in zoned cities; but overall, Houston's land use is more efficient
because, for example, under a free market more apartment buildings are built, which keeps rental
housing prices lower. Return to text.
[73] Cappel, supra note 5. Cappel suggests that zoning in New Haven was a "solution" to a nonexistent problem because the market was already allocating land use efficiently and rationally
with few significant negative externalities. But Cappel recognizes that land use patterns in New
Haven had been affected by previous, less stringent land use regulations, such as building setback requirements. Return to text.
[74] See Siegan, supra note 3, at 142 ("[I]n general, zoning in the major cities, which contain
diverse life styles, has responded and accommodated to most consumer demands. This has not
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occurred usually in the more homogeneous suburbs."); Cappel, supra note 5, at 636 (arguing that
with minor exceptions, New Haven's zoning ordinance "simply confirmed existing patterns of
development" and therefore "may well have brought zoning to [a community] where it was not
really needed."). Note, however, that most early zoning ordinances, including New York's, did
not attempt radical surgery on existing patterns of land use, but instead were seen as
prophylactic. TOLL, supra note 9, at 186 (finding that despite claims that zoning was an
instrument of "planning," New York's first zoning ordinance generally adopted status quo in land
use); BASSETT, supra note 9, at 53 (finding that New York's ordinance was adopted in
conformity with principle that "[z]oning should not ordinarily be used to force a change to a
status not existing."); McMillen & McDonald, supra note 9, at 185-86 (arguing that Chicago's
first zoning ordinance simply incorporated existing land use patterns). Given that Cappel's
findings concerning New Haven fit a broader pattern applicable to even the largest cities, it is not
clear what significance we should attach to Cappel's study. Return to text.
[75] Cf. Ellickson, Alternatives, supra note 4 (arguing private covenants, expanded nuisance law,
fines, and some mandatory prohibitions are necessary to control negative externalities);
Krasnowiecki, supra note 5, at 753 (stating land use control "is dictated by some urgent social
and political realities, many of which are not intrinsically bad," but proposing elimination of
zoning in undeveloped areas in favor of explicit case-by-case permitting process); Kmiec, supra
note 5, at 66-70 (recognizing need to regulate intensity of land use); FISCHEL, supra note 5, at
163-73 (arguing some form of zoning or alternative land use regulation is necessary to protect
local public goods); NELSON, supra note 5, passim (arguing some form of public control over
land use is necessary, but should be more flexible and responsive to market forces than current
forms of zoning). Return to text.
[76] Ellickson, Alternatives, supra note 4, at 695; Ellickson, Three Systems, supra note 27, at 72;
Fischel, supra note 12, at 56-57. An agglomeration economy refers to the production and
consumption advantages gained by having people in close proximity, such as in a large city. For
further discussion on agglomeration economies, see FISCHEL, supra note 5, at 252-54. Return to
text.
[77] JANE JACOBS, THE DEATH AND LIFE OF GREAT AMERICAN CITIES (1961). Return to text.
[78] Id. Return to text.
[79] Cf. NELSON, supra note 5, at 7-10 (describing zoning's origins in nuisance law). According
to Nelson, the legal justification offered for zoning, from the earliest zoning ordinances to
contemporary schemes, relies on an analogy to nuisance law in order to invoke the police power
to protect public health, safety, and welfare. Traditional nuisance jurisprudence was widely
regarded as unsatisfactory, however, because case-by-case and highly context-dependent
adjudication made it impossible to predict with any certainty what would and what would not be
considered a nuisance; but cf. BASSETT, supra note 9, at 79, 93-95 ("Zoning is not based to any
extent on the doctrine of nuisance."). According to Bassett, although some uses may be both
nuisances and violative of zoning regulations, nuisance and zoning serve different purposes: one,
the protection of private property rights, and the other a public purpose of protecting "the health,
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safety, morals, comfort, convenience, and general welfare of the whole community." Return to
text.
[80] Calabresi & Melamed, supra note 69, at 1106-10. A "liability rule" protects an entitlement
by awarding damages for breach. A "property rule" protects an entitlement by awarding
injunctive relief. An "inalienability rule" is an absolute, categorical prohibition, usually enforced
by criminal sanctions. Calabresi and Melamed point out that where damages are easy to
determine, liability rules typically lead to economically efficient outcomes since if the nuisanceproducing activity is more valuable than the harm it causes, the nuisance producer will simply
compensate the injured party. Return to text.
[81] This is the core of Ellickson's proposed alternative to zoning, although Ellickson also
proposes expanded use of private covenants and, in limited circumstances, mandatory rules
backed by fines. Ellickson, Alternatives, supra note 4, passim. Return to text.
[82] Calabresi & Melamed, supra note 69, at 1111. Return to text.
[83] See Krasnowiecki, supra note 5, at 734; Ellickson, Alternatives, supra note 4, at 709-10.
The analogy to a "property rule" in the Calabresi-Melamed sense is imperfect. In a true property
rule, each individual property owner would have a right to enjoin a proposed development that
harmed his property. Consequently, to buy the right to develop, the developer would need to
reach an agreement with and compensate every adversely affected property owner. This
obviously gives each property owner enormous bargaining leverage, and encourages rentseeking holdouts; moreover, in most situations the costs of identifying all affected property
owners and bargaining with each of them would be prohibitively high. In zoning, by contrast,
only the municipality has a property rule-type right to enjoin which it theoretically exercises on
behalf of local residents. Calabresi and Melamed recognize that such hybrid rules—in effect,
property rules in which the right to enjoin is held by a collective entity (here, the municipality)—
may be desirable in situations where large numbers of parties are involved and the costs of
individualized injury valuations are high, as with zoning. Calabresi & Melamed, supra note 69,
at 1122 n.62.
The municipality could, obviously, hold out until it has captured all the economic rent that is
available. But the municipality's incentives are mixed; the decision is subject to competing
political pressures, including pressures from neighborhood residents (who may favor, oppose, or
be apathetic about the development), fiscal considerations (which may weigh for or against the
development), and pressures from political leaders who may or may not be influenced by
political contributions (or outright bribes) from the developer or other interests (such as building
trades unions, which may favor the development). See FISCHEL, supra note 5, at 189, 212-13.
Furthermore, bargaining between the municipality and the developer is constrained by legal
restrictions on the terms of trade, and by procedural rules that require participation by large
numbers of people, further complicating bargaining. Id. at 74-78, 131-35. Return to text.
[84] See Ellickson, Growth Controls, supra note 23, at 424-40. Fischel notes that quite the
opposite problem arises if the municipality's public officials deal on their own behalf, rather than
that of the homeowners they represent: they will sell out too cheaply. Not only will the wrong
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party (the politician rather than the homeowners) be compensated, but from a pure economic
efficiency standpoint, the politician is likely to settle for a bribe (or campaign contribution) that
is less than the collective cost to the homeowners. FISCHEL, supra note 5, at 72. Return to text.
[85] Lianne Hart, Houston May Break New Ground on Land Use; Voters Fed Up With a WideOpen Mix of Businesses and Homes Could Soon Approve the City's First Zoning Law, L.A.
TIMES, Oct. 25, 1993, at A5. Return to text.
[86] Indeed, zoning does not necessarily protect market values. Some proposed develop ments
that would be prohibited under zoning schemes may have positive spillover effects on market
values. For example, New York's Fifth Avenue was a prime residential street before it was
developed for retail and other commercial uses. Had a zoning scheme been in place, possibly
those retail and other commercial developments would have been prohibited, even though they
undoubtedly increased the values of properties in the path of commercial development. Return to
text.
[87] See infra note 91; cf. NELSON, supra note 5, at 11 (arguing that the practical underlying
purpose of zoning is to "protect neighborhoods from uses that threatened in some way to reduce
the quality of the neighborhood environment"); Steele, supra note 7, at 711 (contending that
zoning protects not just objectively measurable values but "subjective values" such as what
changes are destructive and communities are viable); Ellickson, Alternatives, supra note 4, at
735-36 (recognizing the concept of consumer surplus, consisting of "experience in using this
particular house and sentimental memories connected to it," and proposing that nuisance damage
awards include a "consumer surplus bonus," calculated as a percentage of market value damages,
to compensate for lost consumer surplus). Return to text.
[88] Cf. FISCHEL, supra note 5, at 106 (discounting notion that consumer surplus in homes
should be recognized, "People may get consumer's surplus from their clothes or automobiles, but
arguments that either good should be allocated by anything but the market are heard less
frequently."); but cf. Ellickson, Alternatives, supra note 4, at 711 (recognizing homeowner's
consumer surplus in his "non-fungible" individual property, and proposing that nuisance damage
awards include "consumer surplus bonus"). Ellickson recognizes that consumer surplus in a
home is likely to increase over time, as "experience" and "memories" grow richer. Ultimately,
however, his proposed accommodation of consumer surplus—adding a modest "consumer
surplus bonus" to nuisance damages awards—trivializes the concept. Consumer surplus is not
necessarily proportional to market value; nor will every instance of lost consumer surplus
coincide with a loss of market value sufficient to reach the threshold of substantial harm
justifying a money damages award in Ellickson's scheme. We also should not be quick to accept
Ellickson's characterization of homeowners with high levels of consumer surplus as
"hypersensitive" and not entitled to protection. Return to text.
[89] Cf. Margaret Jane Radin, Residential Rent Control, 15 PHIL. & PUB. AFF. 350, 362 (1986)
(suggesting that conventional economic arguments against rent control do not consider that "very
high subjective welfare almost always . . . inheres in being able to maintain the same
residence."). Radin ultimately rejects this argument from consumer surplus as a basis for her
defense of rent control. Instead she argues that one's home falls into a special category of
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property that is "bound up with one's personhood" insofar as its continuity is tied up with our
sense of our own continuity and personal identity, and therefore is normatively deserving of
greater protection than "property that is held merely instrumentally or for investment and
exchange." Id. I believe Radin articulates a powerful intuition in describing one's home as being
"bound up with one's personhood"; in my view, however, this is precisely what explains why
consumer surplus is so strong with respect to one's home, and there is no need to rely on separate
metaphysical categories of "personal" (in Radin's sense) as opposed to "fungible" property.
Dennis Coyle notes an interesting convergence of Radin's social constructivist argument with
libertarian arguments for protecting private property as a bulwark of individual liberty. Dennis J.
Coyle, Takings Jurisprudence and the Political Cultures of American Politics, 42 CATH. U. L.
REV. 817, 839 (1993) (describing importance of private property in protecting "preferred rights"
like free expression, privacy, and liberty interests generally). See also Robert C. Ellickson,
Property in Land, 102 YALE L.J. 1315, 1353 (1993) ("[L]and remains a particularly potent
safeguard of individual liberty. Like no other resource, land can provide a physical haven to
which a beleaguered individual can retreat."). I contend that this "physical haven" to which one
retreats is, typically and paradigmatically, residential property, and more specifically one's home.
To the extent homeowners value these liberty interests, it further contributes to their consumer
surplus in their homes. Return to text.
[90] Additionally, psychological studies have demonstrated that people consistently place a
higher subjective value on property they already own than on property they do not own.
FISCHEL, supra note 5, at 136. We might surmise that this psychological effect, which appears
even with low-value and easily replaced property, may be magnified in the case of non-fungible
and highly valued property, such as a home. Return to text.
[91] A commons is a resource used collectively by the members of a community. See Ralph
Townsend & James A. Wilson, An Economic View of the Tragedy of the Commons, in THE
QUESTION OF THE COMMONS 311 (Bonnie J. McKay & James M. Acheson eds., 1987)
(distinguishing "common property" used collectively by members of a well-defined community,
from an "open access regime" in which anyone may use the resource). Examples of commons (or
open access regimes) include common pastures, fisheries, public parks, streets, and the
atmosphere.
We typically think of a commons as consisting of some particular tangible resource. What this
article describes as the neighborhood commons, by contrast, includes intangible elements (e.g.,
human institutions such as churches, schools, and clubs) and mixed tangible/intangible elements
(e.g., public accommodations). In addition, rather than constituting a single, clearly-defined
resource, the neighborhood commons as described is multidimensional, consisting of a web of
sometimes-overlapping and sometimes-unrelated resources that may be used in differ ent
combinations or not used at all by members of the neighborhood community, and some parts of
which are "open-access" in that they may be used by non-residents as well. Thus, some may wish
to contest the choice of the term commons. Nonetheless, even if we should decide that the proper
use of the term commons should be reserved for a narrower category of isolable tangible
resources, I believe it is still instructive to look at the neighborhood as a commons in a
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metaphorical sense as a set of local tangible and intangible resources in which neighborhood
residents share a stake. Return to text.
[92] Some retail establishments have more of a "commons" character than others. A restaurant or
tavern, for example, holds itself out to public use and enjoyment in a rather different way than a
dry cleaner or a jeweler. Return to text.
[93] These may or may not be associated with particular parcels of real property. Return to text.
[94] By "purchasers," I mean to include renters as well as property owners. The positive and
negative values of the neighborhood commons will be reflected in market rents in much the same
way they are reflected in home values. Moreover, renters are likely to make rental decisions
taking neighborhood considerations into account, in much the same way that homeowners make
their decisions to purchase. The difference, of course, is that a rental decision usually does not
reflect the same level of long-term commitment, and therefore long-term expectations, that
accompany the purchase of a home. Return to text.
[95] See Li & Brown, supra note 67 (arguing that neighborhood "amenities" are significant
factors in market value of residential real estate). Return to text.
[96] Id. Return to text.
[97] As with a homeowner's consumer surplus in an individual home, we might expect that a
neighborhood resident's consumer surplus in a neighborhood will increase over time. I take it as
axiomatic that those features of a neighborhood that attract new residents will be reflected in the
market values of homes in the neighborhood. But consumer surplus accumulates over time, as
the convenient butcher shop becomes "my butcher"; the church becomes "our church" and so on.
Return to text.
[98] Cf. Ellickson, Growth Controls, supra note 23, at 416 (finding that if the homeowners'
subjective value of the house is reduced due to rapid growth, the loss of consumer surplus is "a
true welfare loss, albeit one not reflected in market prices."). Return to text.
[99] This is a problem for Ellickson's proposal to create standard metropolitan-wide categories of
presumptive nuisances. See Ellickson, Alternatives, supra note 4, at 762-63 (metropolitan-wide
nuisance board would "publish regulations stating with considerable specificity which land
activities are considered unneighborly by that metropolitan population at that time.") (emphasis
added). Thus, as I understand it, under Ellickson's scheme, the hot new jazz club would either be
an unneighborly land use, or it wouldn't, regardless of neighborhood context. Ellickson tries to
address this with an additional "substantial harm" requirement, id. at 766-67, under which few
high-rise neighbors of the "unneighborly" jazz club would be able to show sufficient harm to
recover nuisance damages. Yet Ellickson's scheme seems to create a great deal of perpetual
uncertainty for owners of jazz clubs if jazz clubs are declared "unneighborly," and inadequate
protection for residents of quiet neighborhoods if jazz clubs are not declared "unneighborly."
Under most zoning schemes, by contrast, neighborhood context counts; the hot new jazz club
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would probably be prohibited in my quiet residential neighborhood, and probably allowed in
your trendy high-density neighborhood. Return to text.
[100] Cf. Siegan, supra note 3, at 86-88 (describing how, in the absence of land use restrictions,
market values of homes along busy thoroughfares and in areas where demand for apartments is
high will increase, even though the desirability of these sites for single-family homes will
decline). Siegan cites this phenomenon as an argument against zoning. In his view, it undercuts
the argument that zoning is necessary to preserve market values of residential property. Id. at 91.
This article contends that it shows precisely why an analysis of zoning based only on market
values is deeply flawed. Furthermore, it demonstrates why nuisance law, pegged to loss of
market value, is not an adequate substitute for zoning. Return to text.
[101] These additional losses are also objectively measurable in dollars, however, and
theoretically could be compensated under an appropriately designed liability rule scheme. Return
to text.
[102] Note that even under Ellickson's nuisance scheme, which recognizes consumer surplus, I
would get no relief, since ex hypothesi I have suffered no loss of market value. Return to text.
[103] A number of zoning's critics have suggested that, due to "agglomeration economies" of
commercial and industrial developments, an unregulated land market will produce a high degree
of separation of commercial and industrial from residential uses. See Siegan, supra note 3, at
111; Ellickson, Alternatives, supra note 4, at 693-94. But this "invisible hand" of the real estate
market is no comfort to homeowners faced with the incursion of an unwelcome type of
development in their neighborhood. They will reasonably suspect that this first development
merely signals that market conditions are ripe for similar developments. Thus, homeowners will
typically argue not about the direct spillovers from this particular development; instead, they
argue about what will follow if a precedent is set for allowing this kind of development.
As Calabresi recognizes, the mere fear of such disruptive changes "will be a significant factor for
most people and a crucial one for some." GUIDO CALABRESI, THE COSTS OF ACCIDENTS 221
(1970). Return to text.
[104] Cf. Steele, supra note 7, at 711 (arguing that zoning seeks to protect viable residential
communities against "overly rapid," "traumatic" and "destructive" change, as defined by
subjective values of neighborhood residents); NELSON, supra note 5, at 11 ("[zoning] protect[s]
neighborhoods from uses that threaten[] in some way to reduce the quality of the neighborhood
environment"); id. at 14 ("[zoning] maintain[s] the character of the best residential districts . . .
by severely restricting the scope for new development or changes in the intensity and type of use
of existing property . . ."). Return to text.
[105] Cf. Garrett Hardin, The Tragedy of the Commons, 162 SCIENCE 1243 (1968). Hardin's
classic article describes one kind of tragedy of the commons—a tragedy of overuse, because no
individual has adequate incentives to refrain from adding marginally more intensive uses. I
contend that an equally serious problem with a commons is inconsistent uses. For example, in
the conquest of the American West, white settlers wishing to use open rangeland for cattle
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grazing did battle with Native Americans seeking to preserve the use of that rangeland for their
nomadic hunter-gatherer lifestyle based on the buffalo. In the next phase, cattlemen fought
sheepmen over inconsistent uses of open rangelands, which presumably could have sustained
substantial numbers of sheep or cattle, but not both. Zoning, I submit, is a scheme to limit both
the intensity of use (i.e., density) and simultaneously to prevent inconsistent uses of the
neighborhood commons. Return to text.
[106] TOLL, supra note 9, at 110, 158-61. Return to text.
[107] Incursions by garment manufacturing loft buildings interfered in several ways: they
directly displaced retail establishments, threatening to reduce the density of retailing necessary to
sustain a critical mass. At the same time, the noise and traffic congestion caused by
transportation of materials and finished goods, combined with the heavy pedestrian traffic of
labor-intensive manufacturing, reduced the attractiveness of Fifth Avenue as a shopping district.
Return to text.
[108] In the Fifth Avenue example, of course, the retailers' loss is not a loss of consumer surplus,
but a loss of business profits, objectively measurable in dollars. Those profits, in turn, were
predicated upon the retailers' location in a particular kind of commons, amidst a critical mass of
high-quality retailing along a great thoroughfare in close proximity to one of the world's greatest
concentrations of disposable wealth and income. Such an advantageous retailing situation may
not be easily replicated elsewhere, even in Manhattan. Presumably, the right kind of liability rule
could compensate these retailers for their losses. But note that their loss is not strictly a loss of
market real estate values; while the reduced value of Fifth Avenue sites for retailing would be
capitalized in lower real estate prices, that loss may have been offset, in whole or in part, by
demand for those sites for manufacturing. Return to text.
[109] Steele, supra note 7, at 710. Return to text.
[110] Id; see also Radin, supra note 89, at 368 (rent control may be justified if it serves to
preserve continuity of existing communities, "even at some expense to fungible property
interests of others."). Both Steele and Radin would say that "community preservation" is an
independent value that in some instances should trump "aggregate welfare economics." Return to
text.
[111] Ultimately, I would not rest a defense of zoning upon the controversial and unverifiable
claim that these consumer surpluses are always (or even usually) sufficiently large to make
zoning an efficient welfare-maximizing institution. I would, however, suggest that the case
against zoning on efficiency grounds is also not clear-cut once we take consumer surplus into
account. Given that we are necessarily uncertain about which course of action will maximize
aggregate welfare, it is reasonable to choose a course, zoning, that would simultaneously protect
the stability of existing neighborhoods and likely maximize the welfare of current neighborhood
residents. Thus this argument differs from that of Steele and Radin, supra notes 109-110;
community preservation may not trump welfare maximization, but it can act as a tie-breaker
when (as here) we are simply uncertain as to the course of action that maximizes welfare. Return
to text.
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[112] CALABRESI, supra note 103 at 97-100, 203-05, 221. Return to text.
[113] Id. at 204. Return to text.
[114] See id. at 215-16, 221. Some early advocates of zoning appear to have recognized this core
insight. For example, Robert Whitten wrote in 1921:
As soon as the confidence of the home owner in the maintenance of the character of the
neighborhood is broken down with the coming of the store or apartment, his civic pride and his
economic interest in the permanent welfare of the section declines. As the home owner is
replaced by the renting class, there is a further decline of civic interest and the neighborhood that
once took a live and intelligent interest in all matters affecting its welfare becomes absolutely
dead in so far as its civic and social life is concerned. Zoning is absolutely essential to preserve
the morale of the neighborhood.
Robert H. Whitten, Zoning and Living Conditions, 13 PROC. NAT'L CONF. ON CITY PLANNING
22, 25 (1921), quoted in Kosman, supra note 35, at 82. While there is an obvious and unfortunate
class bias to Whitten's argument, it does reflect a sensitivity to neighborhood dynamics. It is
often true that homeowners, who typically have a longer-term commitment to a particular
neighborhood, make greater investments of time and energy in the "civic and social life" of the
neighborhood. When they lose confidence in the neighborhood's long-term viability as the kind
of place they want to live, they are likely to stop making those investments. Return to text.
[115] This is part of Ellickson's proposed approach. See supra note 88. Return to text.
[116] CALABRESI, supra note 103, at 221. Return to text.
[117] Id. at 97-100, 203-05. Return to text.
[118] Note, however, that in eminent domain situations we generally do not recognize consumer
surplus. CALABRESI, supra note 103, at 203-04. And when consumer surplus is taken into
account for purposes of eminent domain valuations, it is usually with an add-on of some
relatively small fixed percentage of market value. Arguably, this might reflect a societal
calculation that consumer surplus in residential property is generally quite small; but on the other
hand, it may merely reflect parsimonious governmental management. Perhaps more instructive is
the fact that proposals for eminent domain takings of viable residential neighborhoods (for
example, for urban expressways or airport expansions) typically produce enormous political
resistance and organized community opposition. This, I take it, is prima facie evidence that at
least some neighborhood residents' consumer surplus in their homes and neighborhoods must be
quite large in these situations, because absent consumer surplus they would be content to receive
fair market value. Cf. FISCHEL, supra note 5, at 135 (arguing more generally that because there
are heavy start-up costs to organizing, it will not be worthwhile to do so unless there is a
sufficiently large economic interest at stake). Return to text.
[119] See supra note 83 and accompanying text. Return to text.
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[120] NELSON, supra note 5, at 208-14. See also FISCHEL, supra note 5, at 189-92 (communities
should have alienable property rule protection for "normal" and "subnormal" land use
regulations, but only liability rule protection for "supernormal" regulations). Fischel's concern is
that full property rule protection would give communities an incentive to establish excessively
strict ("supernormal") land use regulations in order to extract economic rents from developers. In
addition, unlike Nelson, Fischel would continue traditional legal limitations on the terms of trade
so that developers would not be allowed to offer cash in exchange for zoning rights, but instead
could offer only local public goods. Id. at 70-71. Return to text.
[121] Id. Return to text.
[122] One way to administer such a system would be to hold an election for every proposed
zoning change. See Ellickson, Alternatives, supra note 4, at 709-10. Not only are elections costly
to conduct, but the burden on the citizenry of absorbing so much information would be
excessive; turnout would be low, and because outcomes may be easily manipulated by payments
to a small number of voters, the results would not be fairly representative. Such a system might
also taint other well-established electoral processes by establishing norms of vote-buying and
low voter participation.
Alternatively, Nelson proposes placing collective property rights in private neighborhood
associations which would have power to "sell" zoning rights on behalf of the neighborhood.
NELSON, supra note 5, at 206-13. However, the administrative costs of establishing, main taining
and policing these associations may be prohibitively high, and there is little reason to believe
they would be less prone to corruption and self-dealing than established political processes.
Return to text.
[123] Cf. FISCHEL, supra note 5, at 70-71, 163 (allowing free sale or auction of zoning rights
would contradict "police power" and "public purpose" rationales which are essential to legal
justification of zoning and our traditional understanding of the bases of local government
legitimacy; instead, "[z]oning should be used only to provide local public goods."). Fischel
recognizes that zoning also entails private benefits to current neighborhood residents. This, he
says, does not delegitimize zoning, so long as it can also be justified in terms of pure public
goods, but "these private transfers ought not to be counted as part of the community benefits in
evaluating the benefits and costs." Id. at 163. Return to text.
[124] Supra notes 109-118 and accompanying text. Return to text.
[125] This is broadly consistent with the precepts of "civic republicanism," which argues that our
political system is designed to promote and crucially depends on public participation in defense
of public values so that when these public values conflict with private welfare maximization, the
public values ought to trump. Return to text.
[126] Cf. JACOBS, supra note 77 (arguing that zoning is destructive of a healthy diversity within
neighborhoods); NELSON, supra note 5, at 18 (positing that many neighborhoods would tolerate
or even welcome a greater diversity of uses, especially small-scale commercial uses, than is
permitted by overly-rigid categorical zoning regulations). Return to text.
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[127] A few cities have begun to recognize the need for sensitivity to particular neighborhood
needs and interests. See Jerry Ackerman, A Reshaping of the Future Boston; Zoning Code
Revision Near, BOSTON GLOBE, June 1, 1991, at 41 (showing that the Boston Redevelopment
Authority is in the process of developing a new neighborhood-sensitive zoning code "replacing
the traditional broad-brush classes of residential, industrial and commercial land use with
carefully-tailored mandates" specific to each neighborhood). Return to text.
[128] Steele suggests that zoning is principally aimed at controlling the rate of change in land
use. Steele, supra note 7, at 711 ("[C]ontemporary urban zoning functions as a dynamic,
participatory mechanism to protect existing viable residential communities from the destructive
and traumatic impact of overly rapid changes in land use."). My analysis suggests that it is the
character, as much as the rate, of change that is at issue. Return to text.
[129] Cf. NELSON, supra note 5, at 18 (finding that although a neighborhood deli is an example
of a kind of business that is frequently welcomed in residential neighborhoods, no provision is
made in inflexible zoning ordinances to accommodate such changes). A problem with current
zoning schemes, from this perspective, is that they may not be sufficiently fine-grained to serve
the neighborhood's interests. Both a restaurant and a liquor store may fall within the same broad
"commercial" classification, so that zoning to allow one would necessarily allow the other. Given
a Hobson's choice—either your zoning scheme must allow both the restaurant and the liquor
store, or it can allow neither—neighborhood residents may well opt for the scheme that allows
neither. Return to text.
[130] See supra note 74. Return to text.
[131] For example, while the zoning in a residential neighborhood may categorically prohibit
commercial uses, residents may be inclined to allow certain kinds of commercial uses, such as
small scale businesses geared toward serving a local clientele. An ice cream parlor or small cafe
may actually add to the neighborhood's charm and ambiance in ways consistent with residents'
preferences. Return to text.
[132] This points to a problem with the Ellickson-Siegan solution of restrictive covenants. Since
covenants run with the land, they explicitly bind future generations of owners, unless there is
unanimous agreement to amend or abolish them. In that respect they are inherently less flexible
than zoning, which in most jurisdictions can be changed at any time by ordinary legislative
action. See FISCHEL, supra note 5, at 27-28. Return to text.
[133] Cf. Krasnowiecki, supra note 5, at 725-27 (arguing that the principal defect of big-city
zoning is its inflexibility, which cities try to cure through variances, special use permits, planned
unit developments and other devices). But cf. Kmiec, supra note 5, at 52 (finding that the
frequency with which zoning variances and amendments are granted is a defect of zoning, and
that actual performance is inconsistent with stated goals of zoning, and "a sub rosa system of
individualized land use standards is unsatisfactory because it almost certainly leads to unfair and
inefficient allocation practices.").
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In part, my proposal is to legitimize flexibility in zoning by formalizing bargaining and bringing
it out into the open. I acknowledge, however, that this goal stands in tension with the goal of
providing neighborhood stability by protecting the expectations of neighborhood residents. See
supra note 103 and accompanying text. Return to text.
[134] See Carol Rose, Planning and Dealing: Piecemeal Land Controls as a Problem of Local
Legitimacy, 71 CALIF. L. REV. 837 (1983); Rose, supra note 16, at 1168-70 (arguing that zoning
can be seen not as legislation or adjudication, but as negotiation); Steele, supra note 7, at 740
(contrasting "rule enforcement" conception of zoning with "participatory" model aimed at
protecting community values through mediation and negotiation with developers); Ellickson,
Alternatives, supra note 4, at 709-10 ("To the credit of the institution, many zoning decisions
today are largely shaped by private bargaining between a potential developer and his
neighbors."). Ellickson sees such bargaining as a highly desirable process that reduces the
likelihood of arbitrary action by public officials, who are in a worse position than neighborhood
residents to calculate the "nuisance costs" of proposed developments. However, Ellickson argues
that prohibitively high administrative costs make a fully participatory model of zoning
impractical. Return to text.
[135] Note that in Coasean world without transaction costs, bargaining would take not only
market values but consumer surplus into account. Thus, if the market value of a pro posed new
development's detrimental effect on my property was $100, but I subjectively valued it at $150,
then I would either pay $150 to prevent that development, or accept $150 in compensation to
permit it. Return to text.
[136] Cf. Steele, supra note 7, at 749 (finding that zoning rules provide "a checklist of objective
physical characteristics that crudely and indirectly" stand as proxies for community preferences
and values, signaling potential conflicts to would-be developers). Return to text.
[137] The developer will, of course, also take into account the opportunity costs; if she is likely
to get a better deal elsewhere, she will go there. In that sense, a multiplicity of competing
municipalities arguably contribute to efficiency in zoning by constraining the degree to which
municipalities can engage in rent-seeking behavior. FISCHEL, supra note 5, at 306. On the other
hand, a multiplicity of competing zoning schemes will presumably add to the developer's cost of
acquiring information. Return to text.
[138] This, of course, is a highly contestable proposition. Many recent critiques of zoning rest,
implicitly or explicitly, on public choice theories telling us that public officials do not genuinely
represent (or at least are unlikely to represent) the "public interest," including the "neighborhood
interest" I have identified here. These theories variously tell us that there is no public interest but
only competing private interests. Alternatively, they tell us if there is a public interest, it will
invariably (or at least frequently) lose out to private interests, because elected officials (or public
officials generally) are venal and self-seeking, and because some private interests are more
skillful, better-organized, and more highly-motivated (because their interests are acute and
concentrated) than the public generally, whose interests are weak and diffuse. These critiques, of
course, raise deep and troubling questions about whether it is possible to have rational,
responsible, public-spirited democratic decision-making. If they are valid, their implications
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would go far beyond zoning. I shall not undertake to answer these theories here, except to say
that I do not share their extreme skepticism as to the possibility of democratic decision-making. I
do, however, share their recognition of symptoms of disorders in our democratic processes, see
supra notes 51-55 and infra notes 154-162 and accompanying text; in my view the disease is too
little democracy rather than too much, and the cure is more democratic decision-making, not
less. Return to text.
[139] Steele, supra note 7, at 749-50. Steele also suggests that zoning disputes themselves tend
to foster community organizing, with lasting residual benefits of community solidarity. Id. at
747-48. Such community organization and solidarity can, in my view, do much to reinvigorate
the democratic process, and make public officials more responsive to community concerns; thus,
participatory zoning can help to create a positive cycle of democratic participation in decisionmaking. Return to text.
[140] Cf. FISCHEL, supra note 5, at 95-96 (arguing that community participation in zoning can
play a useful role in deciding preferences for "pure public goods" because the costs of acquiring
information as to individual preferences for these goods are prohibitively high). Return to text.
[141] Cf. Ellickson, Growth Controls, supra note 23, at 407-08 (arguing that zoning in big cities
is likeliest to follow an "interest group" model of politics, and therefore be subject to "capture"
by developer interests). Ellickson notes, however, that this tendency may be different in cities
with ward representation, because ward-level politics may more closely approximate the
"median voter" model that typically characterizes suburban politics.
The author's personal experience as an assistant to a Chicago alderman (representing a ward of
approximately 60,000 people in a city of 3,000,000) partially confirms Ellickson's hypothesis.
Chicago aldermen, who by custom have something close to exclusive power over zoning matters
affecting only their own wards, are extremely sensitive to ward-level voter concerns, and on
ward-level zoning matters the "median voter" model usually predominates. But at the same time,
the influence of developers' money, especially on decisions involving large-scale developments
(most often in the central business district), is undeniable. Even at the ward level, however, some
Chicago aldermen have been known to "sell" zoning for campaign contributions (which, if made
to ward-level political party organizations, need not be disclosed under Illinois law) or take
outright bribes. My hypothesis is that this kind of graft is inversely related to the actual level of
citizen participation in zoning matters in the ward. See infra notes 161-162 and accompanying
text. Return to text.
[142] Cf. Steele, supra note 7, passim (describing Evanston zoning as participatory democracy).
Return to text.
[143] Cf. Fischel's claim that political participation in the "median voter" model is the most
effective way to elicit information about preferences for local public goods. FISCHEL, supra note
5, at 95-96. I take this as roughly the equivalent of my claim that zoning should account for
homeowners' interest in what I call the neighborhood commons. But in addition, participatory
zoning will elicit information about homeowners' consumer surplus in their own homes, which I
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have argued is a relevant factor in cost-benefit calculations of development decisions, supra
notes 85-90 and accompanying text. Return to text.
[144] Of course, the realities of big-city politics may prevent a complete transition from "interest
group" to "median voter" politics. Campaign contributions, jobs, municipality-wide fiscal
pressures and other factors will continue to play some role in zoning decisions, unless (as seems
unlikely) the entire zoning power is transferred to neighborhood residents. But the middle ground
between interest group and median voter politics may not be such a bad one. Ellickson, for
example, characterizes big-city interest group politics as excessively (and corruptly) prodeveloper, and suburban median voter politics as excessively (and exclusionarily) antidevelopment. Ellickson, Growth Controls, supra note 23, at 407-08. See also FISCHEL, supra
note 5, at 207-16 (distinguishing big-city interest group from suburban median voter politics, but
with a more nuanced conception of both interest group and median voter politics). A middle
position, balancing elements of both models, could arguably provide an appropriate voice to both
neighborhood residents and competing interests (e.g., developers, workers and persons in the
broader municipality who may have some stake in a proposed development or in the economic
and fiscal condition of the city). Return to text.
[145] FISCHEL, supra note 5, at 133-35. Return to text.
[146] Id. Return to text.
[147] Id. at 72. Return to text.
[148] See Ellickson, Alternatives, supra note 4, at 709-10 (discussing neighborhood voting
schemes and dismissing them as too costly); see also supra note 122. Return to text.
[149] See supra note 122 for criticism of Nelson's proposal on grounds of administrative costs.
Return to text.
[150] Cf. FISCHEL, supra note 5, at 133-35 (arguing that median voter politics typically suffers
from complexities added by participation of individuals with their own agendas). Return to text.
[151] My proposal thus fits most neatly with the ward system of representation, supra note 141. I
do not have specific proposals applicable to cities where all officials are elected on a citywide
basis. Return to text.
[152] These requirements have traditionally been part of zoning law, FISCHEL, supra note 5, at
33-34; but in big cities they are not always tailored to promote neighborhood participation.
Hearings, for example, may be held downtown instead of in the neighborhoods; are not always
well-publicized in the neighborhoods; and may be held during normal business hours, when
many neighborhood residents are working. Return to text.
[153] An example in Chicago's 49th Ward is the 49th Ward Community Zoning and Planning
Board. The 49th Ward (which perhaps not coincidentally shares a boundary with Evanston, and
is roughly comparable in total population and demographic diversity, though overall somewhat
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less affluent) has, like Evanston, a well-established tradition of participatory democracy and
"reform" politics. The current Alderman and his immediate predecessor have attempted to
institutionalize community participation in zoning decisions by establishing a Community
Zoning and Planning Board, made up of representatives of a cross-section of community
organizations, interests, and demographic stripes. The Zoning Board has no official decisionmaking power (and it is doubtful whether under Illinois law a local official or the municipality
itself could delegate such power); but it actively researches, publicizes, informs business and
community groups, and advises the Alderman on all neighborhood zoning matters. In addition,
the Zoning Board together with the Alderman make great efforts to inform individual neighbors,
hold informal neighborhood meetings, and insist on formal hearings in the neighborhood on
zoning matters of concern to the community. And finally, the Zoning Board is not merely a
passive vehicle, responding to zoning issues as they come up; it proactively reviews the ward's
zoning on an ongoing basis, an activity that demands consultation with individual citizens and
organized local interests.
Skeptics will point out that these measures are entirely at the pleasure of, and subject to
manipulation by, the Alderman. But I submit that the establishment of the 49th Ward Zoning
Board has created norms and expectations of community participation in zoning decisions at a
very high level, so that in practice it would be very difficult for the Alderman or any successor to
retreat from these measures, or to compromise their integrity, without serious political costs.
Thus, I conclude that it is possible to create something close to the "average voter" model of
citizen participation in neighborhood zoning in a big city with ward representation.
Whether it is possible to create mandatory structures and processes that re-create this level of
community participation in all of Chicago's 50 wards is another matter. Return to text.
[154] For reasons that are not entirely clear, there appear to be fewer widely publicized cases of
bribery or corruption involving state and federal government officials than local officials. One
explanation is that, being more visible and prominent, state and federal officials refrain from
corrupt practices because they run a greater risk of being caught. An alternative explanation is
that state and local officials, being less visible and further removed from the public spotlight, are
in fact engaging in similar behavior but are less frequently exposed. Institutional culture and
incentives could play a role—state and federal officials are frequently career civil servants, and
typically better-compensated than local officials; this arguably breeds a culture of
professionalism and discourages corruption. Political considerations may also be at play. Local
corruption is often exposed by politically ambitious state and federal prose cutors who use the
attendant publicity to advance their careers; but prosecutorial incentives may be weaker with
regard to corruption at the state and federal levels. Return to text.
[155] In Chicago alone, more than 400 public officials and employees, including 18 aldermen or
former aldermen, have been convicted over the past 20 years for soliciting and taking bribes,
extortion, or embezzlement of public funds in connection with zoning, building permits, business
licenses, liquor licenses or law enforcement; fixing cases in both the civil and criminal justice
systems; the awarding of government contracts and jobs; "ghost payroll" schemes; and
fraudulently purchasing tax-delinquent property. Additional illegal activities by public officials
and public employees have taken place in connection with voting irregularities, theft or misuse
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of government property, perjury, and tax evasion. Ben Joravsky, By Chicago Standards, Rosty
Looks Honest, L.A. TIMES, Aug. 1, 1993, at M1; Draeger, Supra note 52; Matt O'Connor, Roti
Fixed Zoning, His Lawyer Concedes, CHI. TRIB., Jan. 13, 1993, at 6. Chicago, of course, is not
typical, either in the frequency or brazenness of local government corruption; but it does suggest
the range of corrupt practices that may be found in local government. Return to text.
[156] Apart from the question of whether alternative institutions can accomplish the same ends
equally effectively, it is not immediately apparent why other public or quasi-public bodies like
Ellickson's proposed community nuisance boards or Kmiec's density controllers should be any
less prone to self-dealing and outright corruption than zoning officials—except, perhaps, because
they would provide a fresh start, free from a historic culture of corruption. Nor is there any basis
in empirical evidence or economic theory to believe that private institutions are inherently less
prone to corruption than public institutions. See SUSAN ROSE- ACKERMAN, CORRUPTION: A
STUDY IN POLITICAL ECONOMY 197-99, 208 (1978) (corruption is equally likely to occur in
private as well as public institutions, and for similar reasons; but private corruption is less likely
to be prosecuted and to receive exposure in news media); see also, e.g., Ralph Blumenthal, A
Contractor Speaks Out on Agent-Payoff Scheme, N.Y. TIMES, Mar. 10, 1994, at B3 (describing
pervasive pattern in New York City of demands by private commercial and residential building
managers for kickbacks from plumbing repair contractors). Return to text.
[157] See Ellickson, Alternatives, supra note 4, at 701 ("Given the huge amounts at stake, it is
not surprising that special influence problems have plagued zoning from its inception."). Of the
18 Chicago aldermen convicted of corrupt practices over the past 20 years, seven were convicted
of bribery in connection with zoning, although most of those were also convicted of other
felonies as well. Draeger, supra note 52. These numbers are astonishingly high, and are probably
just the tip of the iceberg, since it is likely that not all bribe-takers are caught and convicted. Still,
to keep the zoning question in perspective, this means that substantially more aldermen were
convicted of crimes unrelated to zoning; and of the approximately 400 other public officials and
employees convicted of corrupt practices during that same 20-year period, very few were
convicted of crimes related to zoning. While these figures hardly inspire confidence in local
government, they do suggest that zoning is far from unique in its susceptibility to corruption.
Moreover, corruption crops up in equally spectacular forms whenever the economic stakes are
high. See, e.g., Clifford Kraus, Giuliani Sets New Policy to Spur Drug Arrests by Officers on
Beats, N.Y. TIMES, Apr. 7, 1994, at A1 (recounting "systemic corruption" in New York City
police department in 1970s when local precincts had authority over gambling and drug-related
arrests). Return to text.
[158] See ROSE- ACKERMAN, supra note 156, at 199 (corruption results when monitoring of
agents is inadequate; "a well-informed public is a critical check on corruption" in both public and
private sectors). Return to text.
[159] See generally, Steele, supra note 7, for a description of a non-corrupt, highly participatory
zoning process in a medium sized, "mature" Chicago suburb. Return to text.
[160] Cicero and Chicago Heights are the most notorious examples. Return to text.
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[161] See Steele, supra note 7, at 717-37. Return to text.
[162] When citizens are actively involved in the zoning process, campaign contributions by
developer interests may actually prove more damaging than helpful to politicians seeking reelection if full disclosure of such contributions is required. Politicians will thus have an incentive
to avoid the appearance of being "bought."
This could bring an unintended side effect of driving developer-politician transactions
underground so that they take the form of bribes. But once again I would contend that the most
effective antidote to bribery is citizen participation. The only way voters will know that a
politician has sold out community interests is if those community interests are fully aired through
a vibrant participatory process. Once those interests and preferences are fully aired, politicians
will have a more difficult time carrying out their part of the bargain with a developer, at least if
they hope to be re-elected. Return to text.
[163] See FISCHEL, supra note 5, at 208 ("When both voters and politicians are ignorant of one
another's preferences and positions, there is an opportunity for special-interest groups to try to
influence both of them."). Return to text.
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2011 Neighborhood of the Year Award

Application

Submissions MUST be postmarked by February 15, 2011
In order for your submission to be judged fairly, it MUST be submitted using the following guidelines:
•
•
•
•
I.

Please DO NOT staple your application together. Binder clips are acceptable.
Applications MUST include this page as the cover sheet.
Submissions and copies must be on 8 ½” x 11” white paper, two sided and one electronic copy
submitted on a CD.
Each submission must include a check for the entry fee in the amount of $65.00 made payable to
Neighborhoods, USA.

Please check the category which best describes your project:
(Be sure to review the category descriptions listed in the information packet. NUSA reserves the right to place an
application in the category that best fits it)
________ Physical Revitalization/ Beautification – Single Neighborhood
________ Social Revitalization/Neighborliness – Single Neighborhood
___X_____ Multi-Neighborhood Partnerships

II.

Application Information
Name of Project/Activity: _ Heritage Crescent Neighborhood Livability Project _
Contact Person: _ Paul Conte (Chair, Jefferson Westside Neighbors) _
Address: ________ 1461 W. 10th Ave. ________________________________
State, City, Zip: __ Eugene, OR 97402-4739___________________________
Phone: _ 541.344.2552 _____________E-mail: _ Chair@jwneugene.org __

III.

Local Newspaper Information
Name of Newspaper: _The Register-Guard ___________________________
Contact Name: __ Ed Russo ___________________________________________
Email: __ ed.russo@registerguard.com _____________________________
Phone: __ 541.338.2359 _____________________________________________

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 53 of 2791

2011 NEIGHBORHOOD OF THE YEAR AWARD APPLICATION
Introduction
The story of the “Heritage Crescent Neighborhood Livability Project” is one whose motivations and goals
will resonate with many neighborhoods across the country. The project’s success offers a message of
hope to any neighborhood community that has seen its livability and stability threatened by
inappropriate development that doesn’t respect the neighborhood’s unique character.
The central message of this project is how powerful neighborhood organizations can be when they
bind their fates together and collaborate closely to accomplish common goals. As the following sections
explain, three older, threatened neighborhoods in Eugene, Oregon joined forces in a three-year effort to
have development standards adopted into City code to ensure infill and redevelopment would be
compatible with each neighborhood’s character and would contribute positively to the surrounding
neighborhood’s livability. This collaborative effort culminated on January 16, 2010 when a new group of
precedent-setting infill compatibility standards went into effect in the three neighborhoods.
The most important lesson learned through this experience
South University Neighborhood
was that people who care can affect how their neighborhood
Association (SUNA)
evolves over time so the next generation to live there will have an
The SUNA neighborhood association
even better place to call home.
was chartered by Eugene City Council
in 1974. The population is roughly
4,500, at least 60% of whom are
student renters.
South University is a six-by-nine
block, historic neighborhood located
immediately south of the University of
Oregon. It includes both small cottages
and grand elegant homes. At the
center is Edison Elementary School
built in 1925. Student apartments fill
the blocks adjacent to the University.

IV. Tell us about your neighborhood organization
Three of Eugene’s city-chartered neighborhood associations
collaborated on the Heritage Crescent Neighborhood Livability
Project:
• South University Neighborhood Association (SUNA)
• West University Neighbors (WUN)

• Jefferson Westside Neighbors (JWN)
See the accompanying sidebars for more details about these
SUNA lies within walking distance
neighborhood associations.
to the downtown as well as the UO,
These three neighborhoods form a continuous “heritage
and offers the convenience of locally
crescent” curving from east to west around the south side of
owned groceries, bakeries and
Eugene’s downtown area, as shown on Attachment B. While each
restaurants. Two public parks grace
neighborhood
has a distinct character, they all share many
SUNA’s the east and south sides.
common elements. All three neighborhoods have a mixture of
Quarterly neighborhood events
single-family and multiple-family structures, both owner-occupied
draw from 50 to 200 attendees.
and
rental.
Newsletters go out to approximately
1700 addresses. Monthly board
The neighborhoods developed similar “grid-patterned” layouts
meetings include student community
of streets and alleys in the early part of the 1900s and were
liaison members and a representative
thriving residential areas prior to World War II, having a mix of
from the University’s Office of
some of Eugene’s grandest homes, as well as many more modest
Community and Government Relations.
houses, including many in the “Sears & Roebuck” genre. Following
the end of the war, all three of these older neighborhoods suffered
from the movement of families to newer suburbs lying further out from the city center.
This demographic shift, the aging housing stock and other factors led to many of the previously
owner-occupied homes becoming rentals, many of which were not well-managed or adequately
maintained. Larger homes, particularly in SUNA and WUN, which abut the University of Oregon (UO)
campus, were often divided into small flats and rented to students.
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West University Neighbors (WUN)
WUN was chartered as a neighborhood association by Eugene City
Council in 1974.
Approximately 5,500 people live in
West University. Annually, approximately 400 people are actively involved
in WUN by attending meetings and
events or by participating via e-mail.
West University was the first
residential neighborhood in Eugene,
located just south of downtown and
west of the University of Oregon. It still
retains some of its historic homes and
structures, many associated with the
UO. Most residents are renters; owneroccupancy is roughly one percent.
WUN is the most densely
populated neighborhood in Eugene. Its
population is largely young (60% are
20-24 years old) and mobile. The WUN
Board actively encourages student
participation and currently has two
elected student members on its ninemember board.
A hospital is located in the
neighborhood, along with professional
offices and small businesses. Coffee
shops abound. The neighborhood is
very walkable, and many residents walk
or bike to school and to work.

During the 1970s and 1980s, prompted by Oregon’s new State
Planning Goals and the influx of significant block grants from the
Federal Government, the City created a system of chartered
neighborhood associations, including SUNA, WUN and two
neighborhood associations that later merged to become JWN.
Within all three neighborhoods the City identified declining
home ownership and erosion of neighborhood character as serious
issues that threatened the neighborhoods’ livability and stability.
Some promising initial work produced formal Neighborhood
Refinement Plans 1 for WUN and JWN; however, efforts to put in
place appropriate zoning regulations and community-based
development review processes languished in the 1990s as the
City’s Planning Division budget and staffing declined.
Throughout the post-war period, many of the beautiful, historic
homes in SUNA remained owned and occupied by UO faculty;
however, a roughly two-by-nine-block area adjacent to the campus
increasingly saw low-rise, student apartments replace older houses
as a result of higher-density zoning. In WUN, a somewhat different
pattern arose. Many historic homes were moved to other
neighborhoods or demolished as zoning allowed apartments to
spring up scattered amongst what had been mostly single-family
homes. The trend shifted many houses from owner-occupied, singlefamily homes to multiple rental units within a single house. Owneroccupancy declined and rental turnover increased.

Although JWN didn’t experience significant pressure from
student apartments, much of the neighborhood suffered decline as
the formerly stable population of home owners died or moved
away in the 1960s and 70s. As a result, JWN also saw many low-end
apartments pop up right between two single-family homes. JWN
began to experience a positive shift in the 1990s, however, as more
families looked for affordable homes in “traditional” neighborhoods close to the urban core.
In the late 1990s the City conducted a city-wide planning process that produced a set of Growth
Management Policies (GMP), which City Council approved to guide future planning actions. These
policies called for denser residential development, including infill and redevelopment in SUNA, WUN
and JWN. Although the policies also mentioned protecting neighborhood character, the implementation
emphasis was almost exclusively on promoting higher density.
This planning process also led to a major rewrite of Eugene’s land use and development code in
2001, with significant increases in allowable densities accompanied by loosened standards for lot sizes
and frontages and building heights and setbacks.
The result was a significant acceleration of infill and redevelopment, often preceded by the
demolition or relocation of older houses. The nature and severity of negative impacts from infill and
redevelopment varied among the three neighborhoods, but residents in all the neighborhoods felt the
serious erosion of neighborhood character and livability. Among the impacts were multi-story, “boxlike” structures built only five feet from a neighboring house’s windows or backyard, obstructing
sunlight and airflow, reducing privacy and producing a sense of overcrowding. (See Attachment F.) Large
trees and other vegetation were removed and large areas paved for parking. Noise and fumes from on-

1

Under Oregon’s State Planning Process, Neighborhood Refinement Plans are elements of a local
jurisdiction’s Metropolitan Area Plan and provide more localized policies, goals and implementation steps.
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Jefferson Westside Neighbors
JWN is a neighborhood association, chartered by the Eugene City Council in 2002
as the result of two smaller neighborhood
associations mutually agreeing to merge.
The predecessor organizations had been
chartered in the mid-1970s.
Approximately 6,600 people live in
JWN within about 270 acres. Over a
typical year, approximately 600 people
are actively involved in JWN meetings and
events. Approximately 4,000 households
and businesses receive a printed
newsletter five times a year and over 400
individuals receive the JWN’s twice
monthly (or more) e-mail newsletter.
Both the “Jefferson” and “Westside”
neighborhoods have a mix of single-family
homes, duplexes, apartments and
neighborhood businesses. Many of the
streets are lined with old trees, and the
neighborhoods are well-known for
pleasant walking and bicycling.

site circulation of tenants’ cars increased, as did storm water
runoff that created problems in the many unpaved alleys.
In a number of cases, the decline in livability caused home
owners to sell their homes and leave the neighborhoods.
Whereas the historical mix of single-family homes, duplexes
and apartments with modest building footprints and numbers of
units had coexisted well, the new wave of infill too often
resulted in badly-sited, poorly-designed and out-of-scale
buildings that lacked respect for the built and social context into
which they were dropped.
Alarmed residents recognized that it wasn’t “infill” per se
that was the problem; it was incompatible infill that was
diminishing their neighborhoods’ livability and threatening the
stability of all three neighborhoods in the “heritage crescent.”
This then was the setting for what we’ve called the “Heritage
Crescent Neighborhood Livability Project.” Over several years,
and many activities along the way, SUNA, WUN and JWN
neighborhood leaders and members have forged close personal
and organizational bonds to further our collective goal: Ensure
that new and re-development projects protect and enhance our
neighborhoods’ positive characteristics, while allowing increased
density. The story of that collaborative effort follows next.

V. Information about nominated project/activity
SUMMARY
•

PROJECT INITIATION AND COMPLETION
SUNA, WUN and JWN began their collaboration and initiated this project at the Eugene
Neighborhood Summit on February 17, 2007. The project culminated in new City code amendments
that went into effect on January 16, 2010.

•

PROJECT GOAL
City Council adoption of code changes to implement new land use and development standards that
would protect the character and livability of SUNA, WUN and JWN.

•

WHAT PROMPTED THIS PROJECT?
As described above, SUNA, WUN and JWN were all experiencing serious degradation of their
neighborhoods from incompatible infill.

•

SIX CRITICAL STEPS/TASKS IN THIS PROJECT
1. Initiating a collaborative project: Forging a resilient, active, collaborative relationship among
SUNA, WUN and JWN leaders and maintaining this bond from beginning to end (and beyond).
2. Establishing the formal City mechanism to accomplish our goals: Getting the City to establish
the Infill Compatibility Standards Task Team.
3. Involving the stakeholders: Using community-based processes to identify the essential positive
characteristics of each neighborhood and the significant negative impacts of incompatible infill
that was occurring in each neighborhood.
4. Neighborhood advocates doing the leg work: Producing high-quality quantitative and
qualitative research on current conditions and the effects of proposed development standards
(e.g., on livability, density, parking, etc.) to create and support proposals.
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5. Positioning for success with elected officials: Getting overwhelming support from the Infill
Compatibility Standards (ICS) Task Team for the SUNA, WUN and JWN proposals.
6. Achieving victory! Persuading City Councilors to vote to adopt land use code amendments that
implemented infill compatibility standards for SUNA, WUN and JWN. (See Attachment C.)

•

THE ROLE OF OUR PARTNERS
Architects, designers, developers, builders and professionals from non-profit affordable
housing agencies worked on the ICS Task Team and the Multifamily Development Infill (MDI)
Committee to help craft development standards that were pragmatic and politically viable.
 As a formal City land use process, the adoption of code amendments required close work with
City Planning Division staff to craft the proper code language and findings. City staff also
provided mapping and visual modeling assistance during the community-based processes to
develop the standards.
 Appointed members of the Planning Commission worked with neighborhood representatives on
small teams to further refine the recommendations of the ICS Task Team.


•

FOUR PIECES OF ADVICE AND/OR LESSONS LEARNED
1. Maintain focus on “The 3 C’s:” Constructive, coherent and cohesive action, as described below.
2. Adopt an “All-In” strategy by striving to have all City Councilors (or other decision makers)
support your proposals.
3. For land use and development issues, organize educational “walking tours” for both
stakeholders and decision makers.
4. Use lots of visual tools, including maps, 3-D models (e.g., Sketchup drawings), charts and graphs,
photo portfolios, etc., to get your message across effectively to stakeholders and decision makers.

Project initiation
The connections among neighborhood leaders that spawned the Heritage Crescent Neighborhood
Livability Project were forged at the first annual “Eugene Neighborhood Summit” on February 17, 2007.
This all-day event was organized by the City of Eugene’s Neighborhood Services staff and members of
the Neighborhood Leaders Council, which comprises one representative from each of the nineteen citychartered neighborhood associations.
Two critical events occurred at the summit. Most importantly, leaders from SUNA, WUN and JWN
discovered that their neighborhoods faced similar problems with incompatible infill, and the leaders
were pursuing essentially the same goals. While the activities of the summit swirled around them, about
a half dozen board members from the SUNA, WUN and JWN organizations were pinned to their chairs
sharing experiences, offering support and swapping ideas for protecting the cherished aspects of their
neighborhoods. In the days, months and years that followed, most of this initial group stayed in close
contact and worked side-by-side until they saw the proposals from all three neighborhoods adopted at
the same City Council meeting and go into effect on the same day in January 2010. Crossing the “finish
line” together in 2010 was one of the great rewards of our collaboration.
The second pivotal event at the 2007 Neighborhood Summit was a “dot vote” that ranked the need
to address incompatible infill among the top three priorities identified by all the neighborhood
association representatives at the Summit. This broad-based support strengthened the
SUNA/WUN/JWN leaders’ resolve to push ahead.
The Heritage Crescent Neighborhood Livability leaders faced daunting obstacles. There was a
deeply-entrenched view among a number of City staff and elected and appointed officials that pushing
numerical density higher in the close-in neighborhoods was the best way to prevent “sprawl.” And some
powerful members of the development community were resistant to any new restrictions.
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Heritage Crescent Neighborhood
Livability Project – Timeline
• 2001 – Eugene’s major land use code
update (LUCU) promotes highdensity residential development, but
doesn't include necessary protecttions for heritage neighborhoods.
• December 2005 – Pilot project in
JWN implements Eugene’s first infill
compatibility standards.
• February 17, 2007 – The beginning!
First Eugene Neighborhood Summit.
Infill compatibility standards among
top three neighborhood concerns.
SUNA, WUN and JWN leaders begin
working for standards that address
their heritage neighborhoods.

In addition, it’s one thing to have most of your
neighborhood association members support a goal of
ensuring infill and redevelopment are “compatible”; but it’s
quite another thing to get agreement on the exact nature of
the standards to put in place to implement that goal. The
Heritage Crescent Neighborhood Livability leaders knew
from the start that some of their association members
simply wanted no new development, while others were wary
that new development standards might prevent them from
making changes to their own homes.
Aware of these challenges, the Heritage Crescent
Neighborhood Livability Project leaders embarked on a
multi-pronged strategy with the following main initiatives:
•

• January 2008 – Infill Compatibility
Standards Task Team charter and
goals approved.

The goal of this strategy was to have this team ultimately
make recommendations to City Council for new code
amendments. Thus, SUNA, WUN and JWN would have an
even broader base from which to launch their proposals. In
addition, this strategy was a way to head off the risk that
different neighborhoods would “compete” for attention to
their specific problems with incompatible infill.

• October 2008 – Multifamily Dwelling
Infill (MDI) Committee formed.
Committee comprises representatives from SUNA, WUN and JWN
neighborhoods, and representatives
of the design, development and
affordable housing communities.
• March/April 2009 – In unanimous or
unanimous-less-one votes, the ICS
Task Team recommends City Council
adopt all MDI Committee proposals.
• December 14, 2009 – City Council
adopts all code changes proposed by
MDI Committee.

Collectively, SUNA, WUN and JWN would enlist the
support of other neighborhood associations and work to
get the City to form a community-based team to address
the problem of incompatible infill and redevelopment
that existed in many neighborhoods across Eugene.

•

Sharing ideas and resources among the three “heritage
crescent” neighborhood associations, SUNA, WUN and
JWN would each embark on their own, tailored
neighborhood process to develop a set of code
amendments that would address the specific concerns in
each individual neighborhood.

The Infill Compatibility Standards Task Team
The Neighborhood Leaders Council (NLC) was instrumental
in accomplishing the first objective. The NLC developed a
proposal for City staff and elected officials that called for a
team with two-thirds of the positions filled by neighborhood
• December 2010 – City Manager
representatives
and the remaining positions allocated to
proposes that “Protect, repair and
representatives from the design, development and
enhance neighborhood livability” be
a “pillar” of Envision Eugene (a new
affordable housing communities.
version of the Metropolitan Plan).
In January 2008, the Eugene Planning Commission
(whose members are appointed by City Council)
unanimously approved the charter, operating structure and procedures for the Infill Compatibility
Standards (ICS) Task Team.
Notably, these guiding documents were written and adopted unanimously by the ICS Task Team
members themselves. The structure provided for two co-chairs and a five-member Steering Committee
(including the two co-chairs). One co-chair and two other Steering Committee members were
neighborhood representatives, and one co-chair and one other Steering Committee member were nonneighborhood representatives. The ICS Task Team agenda-setting and decision processes were carefully
• January 16, 2010 – Success!
Infill compatibility standards go into
effect in SUNA, WUN and JWN
neighborhoods.
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crafted to make sure the non-neighborhood representatives had substantial ability to place issues on
the agenda and influence decisions.
ICS Task Team neighborhood representatives understood that to be politically viable, the team’s
recommendations would have to garner the support of most, if not all, of the non-neighborhood
representatives, as well. In the end, the four recommendations related to the Heritage Crescent
Neighborhood Livability Project were supported unanimously or near unanimously.
The ICS Task Team tackled its broad responsibilities by first establishing unanimously-approved
goals, the first and primary of which was:
Create and adopt land use code standards and processes that prevent residential infill that
would significantly threaten or diminish the stability, quality, positive character, livability or
natural resources of residential neighborhoods ...
While this goal obviously requires interpretation, it was unequivocal in establishing the need to protect
neighborhoods. The ICS Task Team members would subsequently apply their collective judgment to
determine how to most reasonably achieve that objective.
The ICS Task Team formed several “core” committees to do the detailed work. One of these was the
Multifamily Development Infill (MDI) Committee, which had a scope that encompassed the most critical
issues that SUNA, WUN and JWN faced. Accordingly, about half of this committee’s members came from
these three neighborhoods, with the balance of members including an architect, a developer, a member
of an affordable housing advisory group and a representative from a fourth neighborhood.
SUNA, WUN and JWN members of the MDI Committee worked back and forth between committee
discussions and deliberations and consultation with the boards of their respective neighborhood
associations. As explained in the sections below on the individual neighborhood processes, most of the
research was done by, and the initial proposals created by, volunteers from the neighborhoods. The MDI
Committee served to test these ideas and consider their impacts on other neighborhoods, as well as on
developer and affordable housing stakeholders. When the MDI Committee identified potential problems
or suggested better approaches, this information went back to the neighborhood boards for additional
work on their proposals.
During February through April of 2009, the ICS Task Team considered four proposals from the MDI
Committee that addressed concerns of neighborhoods in the “heritage crescent.” These included:
•

Building heights. Reducing maximum building height in the high-density zones in SUNA and
WUN and incorporating graduated (“stair-step”) building heights to provide a transition area
from single-family areas to adjacent high-density zones.

•

Parking for high-occupancy apartments. Revising the formula for determining minimum parking
requirements in SUNA and WUN for apartments with large numbers of bedrooms (which were
typically occupied by students owning cars).

•

Parking requirements for group housing. Reducing parking requirements for assisted living and
other group housing where residents had fewer cars.

•

“Form-based code.” Implementing a special area zone that utilized form-based code to allow
denser development, but ensure compatibility, in a large area of the JWN neighborhood.
The ICS Task Team recommended all four proposals for adoption by the City Council. The proposals
then went through another review and revision process that involved Planning Commission members,
Planning Division staff, outside technical resources (e.g., architects) and neighborhood representatives
from SUNA, WUN and JWN. This process further improved the proposed standards and turned them
into the appropriate legal structure for formal adoption. This phase was wrapped up in the Fall of 2009,
and the proposed code was advanced to the City Council, which held public hearings on the proposed
code amendments.
The three neighborhoods organized a large, well-informed turnout to testify at the public hearings
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and contributed significant amounts of technical information to the City Council in advance of the
Council’s deliberation process.
Finally, on December 14, 2009, City Council adopted all four sets of code amendments. Thirty days
later, on January 16, 2010, the “heritage crescent” neighborhoods were at last assured that future
development would no longer diminish the livability of these neighborhoods at the “heart of Eugene.”
Collaboration and common threads among the SUNA, WUN and JWN processes
While the three “heritage crescent” neighborhoods worked closely together as a driving force behind
formation of the ICS Task Team and likewise were the core of the Task Team’s MDI Committee, SUNA,
WUN and JWN each did the “leg work” for their own neighborhoods separately and in unique ways
suited to their neighborhood and the issues they faced.
Even in these separate processes, however, there was close collaboration, and there were many
common threads to their approaches. In one case, SUNA formed a neighborhood Planning Group that
comprised not only SUNA members, but two members of the WUN board, as well. This enabled SUNA
and WUN to develop a unified proposal for building heights across an area that spanned both
neighborhoods, even though the specific nature of excessive building height was somewhat different in
the two neighborhoods.
As another example, SUNA, WUN and JWN representatives coordinated their approach to “highoccupancy dwellings,” so that this fairly complex technical issue could be addressed in a single way that
was suitable for the SUNA and WUN areas with lots of student housing, as well as areas in JWN with
older, owner-occupied houses that also had many bedrooms.
In what turned out to be a very important element of the Heritage Crescent Neighborhood Livability
Project’s success, JWN leaders who had been instrumental in a 2005 grant-funded pilot project 2 to
develop infill compatibility standards in a small, 14-block subarea of JWN served as “mentors” to SUNA
and WUN board members. This “knowledge transfer” enabled SUNA and WUN to have the same kind of
“running start” that JWN benefited from because of the prior experience with the pilot project.
Through close communication, all three neighborhoods incorporated a number of common tactics in
their work. One of the most effective tools was organizing educational walking tours for residents and
other stakeholders and City staff and elected officials. No other technique was quite as effective in
gaining understanding and support as having a City Councilor stand in front of an example where a
badly-sited, poorly-designed or out-of-scale development blocked the sunlight or views from an
adjacent property, caused severe on-street parking shortages or removed all the trees from a large
parcel in the middle of several homes.
Another common practice was to organize discussions among neighborhood association members
to develop a clear statement of the two foundational areas upon which appropriate infill compatibility
standards were subsequently built:
• A descriptive narrative of the “essential positive characteristics of our neighborhood,” and
• A detailed catalog of “significant negative impacts” caused by incompatible infill
These tools were so effective that several other neighborhoods subsequently adopted them in their own
work on infill compatibility standards.
By far, the biggest challenge within neighborhoods was to get people involved in a process that
requires understanding, and making decisions about, a lot of technical elements, such as building
heights, parking requirement calculations, roof pitches and so forth. Most neighbor residents have a
clear sense that excessively high buildings can create significant negative impacts; but for most people,
it’s not “intuitive” how to set building height standards that work well in a variety of contexts.
The descriptions in the next sections provide insight into several ways each neighborhood
association overcame these challenges.
2

This was the 2004-2005 “Chambers Reconsidered” project funded by the Oregon Department of
Transportation.
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(See Attachment D for detailed lists of each neighborhood association’s events and activities.)
South University Neighborhood Association Process
SUNA is in the unique situation of having its north edge zoned for high-density residential use while the
largest part of the neighborhood is zoned for, and built out as, a low-density, single-family area. The
sudden increase in redevelopment that accompanied the recent growth of the UO student population
caused SUNA to experience severe impacts which had never been anticipated or planned for. Because
the zoning had been in place since the 1940's, SUNA faced strong resistance to neighborhood efforts to
change what was allowable in a high density residential zone.
The South University Neighborhood Planning Group (SUNPG) was instrumental in overcoming this
resistance. The SUNPG supplemented the capacity of the SUNA board and involved individuals with a
wide variety of backgrounds, including expertise in planning, to accomplish its goals. A critical
accomplishment of the SUNPG was demonstrating convincingly that apartments could still be built with
the maximum allowable number of apartment units, even under the new, reduced maximum building
height standards.
In January 2009 SUNA held a key event – the Neighborhood Planning Workshop – at which
approximately 75 neighborhood residents discussed building height limits, transitions, setbacks/design,
parking, lot coverage, density definitions/calculations and types of land usage.
West University Neighbors Process
WUN residents are largely university student-aged renters who move frequently, presenting a challenge
to participation in neighborhood events. WUN used postcard and newsletter mailings that went to all
residences to get the word out about issues in the neighborhood, including the questions related to
parking. The elected student members of the WUN Board, as well as the UO’s student liaisons to the
neighborhood, provided a way to interact with students and get their opinions about and support for
actions by WUN on the ICS Task Team and throughout the code development and amendment process.
WUN Board members found that the best way to get favorable attention from City officials for WUN
issues was to provide hard data to support contentions about parking and building height that both
WUN and SUNA were making. A WUN volunteer interviewed developers and combed City building
permit records to get information about building height, number of units, number of bedrooms, and
number of parking spaces in large developments built over the past twenty years. The data revealed a
dramatic increase in the number of bedrooms per unit, which meant more people sharing limited
parking spaces. The data also demonstrated that maximum allowable density in the high density zones
could be met with buildings of no more than four stories, which provided compelling support for the
proposed building height limits in that zone. (See Attachment E.)
Jefferson Westside Neighbors Process
JWN’s objective was quite complex in that we proposed an entirely new “special area” zone that would
use form-based code to define compatible residential building designs. Fortunately, we had some
talented volunteers and the benefit of a similar, smaller-scale, pilot project conducted in 2004-2005.
We followed a principle that before any meeting was held to reach decisions, we would make sure
JWN members had ample educational opportunities and time to gain the information necessary to be
effective in a decision-making process. We used a combination of extensive printed and electronic
material, as well as informational meetings. The final stage in developing our proposal was to hold two
“JWN Plan Jam” events at our neighborhood’s elementary school. Each event ran for four hours on a
Saturday morning. The first one was purely educational – making sure everyone was up-to-speed and
had questions answered regarding potential standards for building form, open space, etc.
The second event a month later was a “thumbs-up/thumbs-down” discussion of how the final draft
should look. This event was followed by a Web-based survey to broaden the range of opinions. The JWN
Executive Board then used this information to craft the final draft. The draft was explained in an eightpage newsletter mailed to all JWN residents and businesses prior to the general meeting. (See
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Attachment G.) At the general meeting, the proposal was deliberated and revised, section-by-section,
and then approved overwhelmingly (73-6).
Since normal Planning Commission work sessions don’t provide more than a few minutes for noncommissioners to participate, we also organized our own “information sessions” in a library meeting
room and invited all planning commissioners to participate, which most did. We also provided each
commissioner with a CD with our Powerpoint presentation so they could review it at their leisure. This
approach ensured the commissioners understood our proposal clearly before they had to vote on it.
Critical success steps
The previous sections described several of the critical steps that led to our ultimate success: the
project’s solid initiation, forming of the ICS Task Team and each of our neighborhood associations using
a community-based process to identify the essential positive elements of neighborhood character and
significant negative impacts of infill, as these applied to our respective neighborhoods.
Another essential step was not relying exclusively on City staff to do the “pick-and-shovel” work that
is required to write and adopt code amendments. Instead, neighborhood volunteers hit the streets to do
the research necessary to create appropriate new standards and then make the case to the City Council.
Among the three neighborhoods, there were many talented people, and by sharing skills and ideas, we
were able to create a body of work that city councilors found very impressive.
But as persuasive as our work was in its own right, we took one more important step before taking
our case to City Council. Neighborhood representatives vetted and strengthened our proposals and
supporting evidence by working through the MDI Committee and ICS Task Team. The ICS Task Team’s
overwhelmingly endorsement of all our proposals produced tremendous momentum as we moved into
Council hearings and deliberations.
The final step was to follow the “All-In” strategy described in the next section to make sure neighborhood representatives were in close contact will all city councilors (and the Mayor) throughout the project
to make our case and address any questions or concerns a councilor might have. By not waiting until the
final weeks of the project to engage city councilors, we went into the final Council meeting, at which the
fate of our proposals would be decided, with a high level of confidence in getting broad support.
Lessons learned and advice to colleagues
Throughout the process we helped maintain our focus by repeating: “Remember the 3 C’s.” This was our
shorthand for making sure our actions were: constructive, coherent and cohesive. The serious harm
done by some thoughtless infill projects could understandably produce anger among residents, and the
protracted process that was required to bring relief created lots of frustration. But we knew that the
only way to persuade City Council to adopt new, protective standards was to maintain a constructive
attitude, rather than slipping into a “blame game” and simply “demanding” that the City fix the
problems that had arisen largely as a result of earlier code changes.
We also knew our arguments had to be coherent and well-supported. Because Eugene has eight
wards that each elects its own councilor, it can be difficult to get a Council majority to support an action
that benefits only one councilor’s constituents. Thus, we expended substantial amounts of time
researching issues and producing professional quality briefing materials so that even councilors whose
wards didn’t encompass any part of the “heritage crescent” neighborhoods would gain a clear
understanding of the problems and proposed solutions.
The last “C” reminded us that both within and amongst our three neighborhoods we had to
maintain strong cohesiveness or most councilors would be reluctant to wade into the divisions among
residents of some other councilors’ wards. By bonding our fates together tightly from the beginning, we
had an immediate advantage over acting alone because together, we encompassed parts of three of
Eugene’s eight wards. And, as other councilors saw the unity across the “heritage crescent”
neighborhoods and the support of our three councilors, it became much easier to gain support from
councilors in other wards, as well.
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We also extended our “hang together or hang separately” philosophy to all other neighborhood
associations, to everyone’s mutual advantage. Rather than pit one group of neighborhoods’ interests
against other neighborhoods’ interests, we took the position that each neighborhood has a unique set
of essential positive characteristics. The residents, property owners and business owners who are
committed to the long-term livability and vitality of their own neighborhood should be the ones to
determine appropriate development standards for their neighborhood community. 3
A natural complement to our “cohesive” principle was what we called an “All-In” strategy, meaning
we sought to create such exceptional and well-supported proposals that we would get all eight City
Councilors to “buy in” and vote in favor of them. A number of the Heritage Crescent Neighborhood
Livability Project leaders had previously been involved in, or closely observed, processes in which
proponents counted on the current Council’s “progressive” majority to provide the votes for their
proposal and therefore felt free to ignore councilors among the “conservative” minority. One weakness
in starting into a project with such a strategy is that you rarely know for certain what the Council
balance will be when your proposal finally reaches Council for a vote, since an election can change the
Council composition mid-project. In addition, a narrow victory may not last long if the losing side looks
for subsequent opportunities to undermine the decision.
Our “All-In” strategy also imposed on us a discipline to engage councilors across the spectrum early
on in the project, which inevitably improved our final proposals, both in substance and political viability.
This strategy was validated when the Council adopted three of our proposals with at least seven of eight
councilors in favor. The building height limits, which had been strenuously opposed by student
apartment developers, nevertheless passed solidly with a 5-3 vote. (See Attachment C for excerpts from
the ordinances 4 adopting the infill compatibility standards.)
In addition to the educational walking tours mentioned earlier, another critical element of all three
neighborhoods’ processes was the use of many visual tools to help stakeholders and decision makers
understand current conditions and the new proposals. Maps and models, such as the example in
Attachment E, were created by both neighborhood volunteers and City staff. In addition, volunteers
conducted research on such pivotal issues as what level of density would be achievable under the new
building height standards. (See Attachment E.)
Conclusion
Looking back, it’s hard to believe the members of our three neighborhoods did so much work over the
project’s three-year period or that we accomplished as much as we did – pioneering major changes in
the City’s land use code and creating a whole new awareness among City officials and staff of the
importance of protecting neighborhood character and livability.
There’s still much work to be done because the Heritage Crescent Neighborhood Livability Project
did not address every infill compatibility issue or threatened area in our neighborhoods. But with this
success, further progress should be much faster and easier for us and other neighborhoods. An
indication of how much has changed can be found in a subsequent event when, in December 2010, the
City Manager incorporated the following statement – as recommended by over fifty of Eugene’s
neighborhood association leaders – into his proposal for Eugene’s next version of its Metropolitan Plan:
A central pillar of the community’s vision for Eugene is to “Protect, repair and
enhance neighborhood livability.”
We take pride in the fact that all of Eugene’s neighborhoods will benefit from the results of the
“heritage crescent” neighborhoods’ work.

3

We anticipated that neighborhood communities would find their own approaches to protecting neighborhood
character and livability, while fostering inclusiveness, diversity and fairness. In addition, there’s a check-andbalance because the final decision on adopting code changes remains with the City Council.

4

Note that the two parking requirement proposals were folded into a single ordinance.

February 15, 2011
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Attachments
A. Project budget
B. Map of Eugene Neighborhood Associations
C. Selected pages from the Eugene City Council Agenda Item Summary (AIS) and three ordinances
amending the City land use code.
D. List of SUNA, WUN and JWN community involvement events and activities.
E. Building height research paper with visual examples.
F. Model of development scale and density allowed by a previous zone within JWN.
G. JWN Neighborhood Newsletter
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Attachment A: Heritage Crescent Neighborhood Livability Project Budget
Volunteer hours
The Heritage Crescent Neighborhood Livability Project spanned a period of approximately three years
(February 17, 2007 to January 16, 1010). Most of the direct work was carried out by community
volunteers working through the three city-chartered neighborhood associations (SUNA, WUN and JWN)
and as members of the Infill Compatibility Standards (ICS) Task Team and the Task Team’s Multifamily
Dwelling Infill (MDI) Committee. Neighborhood association leaders and members also provided many
hours of public testimony to the Eugene City Council and the Eugene Planning Commission.
All told, volunteers are estimated to have spent nearly 6,700 hours directly related to the Heritage
Crescent Neighborhood Livability Project. (See breakdown below.)
In addition, City Council approved a 1.5 FTE allocation of Planning Division staff to the entire Infill
Compatibility Standards process, which supported other neighborhood association work, as well.
The seven appointed, volunteer members of the Eugene Planning Commission also contributed to the
final products, as well as conducting work sessions and a public hearing to formulate recommendations
to City Council.
Breakdown of estimated neighborhood volunteer hours
Activity

Total hours for activity

Explanation

ICS Task Team meetings

2,400 Monthly for 22 months from November 2007 to
September 2009.

ICS Special Topic
Meetings

1,600 Monthly for 18 months to research, review, refine
and communicate recommendations

Code Revision
Implementation Teams

1,950 Approx. 10 meetings by each team (Building Height,
Parking and special area zone) reviewing and
refining recommendations

City-wide Infill
Compatibility Tour
Neighborhood Tours
Attendance at Planning
Commission and City
Council meetings
Total Volunteer Hours

200 ICS Task Team and neighborhood leaders toured
examples of good and bad infill.
40 Neighborhood tours including City Council,
Planning Commission and City staff.
500 Neighborhood volunteers attended many meetings
of the City Council and Planning Commission to
track discussions and present information to
decision makers
6,690

A-1
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Financial income and expenses
The only income directly related to the project was a Eugene Neighborhood Matching Grant to cover
materials, publications and mailing expenses for the two JWN “Plan Jam” events held in December 2008
and January 2009.
Expenses were primarily related to printing and mailing costs for neighborhood publications and
producing written materials to support the work of the ICS Task Team and for presentation of
information at Planning Commission or City Council meetings. These costs were covered by the annual
budget allocation provided by the City to each neighborhood association, Planning Division resources
and neighborhood volunteer “in-kind” donations.
Breakdown of Income and Expenses
Expenses

Income

Explanation

$2,500

Matching grant to cover costs for two workshops
on infill compatibility standards held in JWN

$7,000

Printing and mailing costs from for newsletters and
publications

$2,500

Expenses for printing and reproducing written
materials distributed at ICS Task Team, Planning
Commission or City Council meetings

Total Net Expenses

$7,000

A-2
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Eugene's Heritage Crescent Neighborhoods
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Attachment C.
UGENE ITY OUNCIL
ECC
GENDA TEM UMMARY
AIS
Action InfillCompatibilityStandards
AnOrdinanceConcerningParkingRequirementsforMultiFamilyHousing Amending
theWestUniversityRefinement Plan andAmendingtheEugeneCode

S

AnOrdinanceConcerningBuildingHeightintheUniversityAreaandAmendingthe
EugeneCode

PT

AnOrdinanceEstablishingtheJeffersonWestsideSpecialAreaZone SJW Applying
thatZonetoSpecificProperties AmendingtheJeffersonFarWestRefinementPlan
Amending theWestsideNeighborhoodPlan andAmending theEugeneCode
AgendaItemNumber 7
StaffContact TerriHarding
ContactTelephoneNumber 541682 5635

ER

MeetingDate December14 2009
Department Planning andDevelopment
wwweugene orgov

ISSUESTATEMENT
TheCityCouncilwilltakeactionon threeordinancesconcerningamendments totheEugeneLandUse
Code Chapter9 recommendedthroughthe InfillCompatibilityStandards ICS process

EX
C

BACKGROUND
OnNovember16 2009 theCityCouncilheldpublichearingstoconsiderlandusecodeamendmentson
thefirstthreerecommendationsfromtheICSprocess Amemorandumresponding totheCityCouncil s
questionsand commentsfromtheNovember9 2009 worksession andtheNovember16 2009 public
hearingontheICScodeamendmentsisattachedtothisAgendaItemSummary AttachmentA
OrdinancesforParking Strategies BuildingHeight andSpecialAreaZone Jefferson Westsideare
includedasAttachmentsB C and D respectively
Thefirstordinance AttachmentB relatestothepackageofparkingstrategiesrecommendedbythe
PlanningCommission Thepackageincludesacombinationofstrategiesthatapplytohigh density
zonedlandneartheUniversityofOregonand strategiesthatapplycity wide Theparking
recommendationswouldrequiremoreparkingspacesforapartments withthreeor morebedrooms near
theuniversity enabletandem parkinginthesamearea and lowerparkingrequirements forsubsidized
housingcitywide Testimonywasgenerallysupportiveonthevariouselementsoftheproposal with
concernsbeingraisedabout parkingspacerequirement increasesandtandemparkinglimitations and
aboutaddingcar sharingcreditstotheordinance Thecurrent ordinancedoes notincludethecar
sharingoption however arevisedversionofcarsharing languageisincludedinAttachmentAforthe
council sconsideration Thestaff recommendationistomonitorcarsharingprogramsinEugeneover
thenextninemonthstobetterunderstand thepotentialforcar shareprogramusage as wellastogain
on the groundexperiencewith thisnewtransportationoptioninEugene
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Thesecondordinance AttachmentC relatestoBuildingHeight andcontainsthecodeoption
recommendedbythe PlanningCommission AlternateB TherecommendationonOrdinanceCisthat
heightlimitsbeloweredto35feet adjacenttosingle family areas andgraduallyincreaseto50 feetand
then75feetacrossthestreetfromtheUniversityofOregoncampus unlessthelotisover10000square
feet generallytwosingle familylots inwhichcasebuildingsmaygoupto90feet Publictestimony
wasdividedwith respecttoallowable heightsacross thestreetfromtheUniversityofOregoncampus
WhiletherewastestimonyinsupportofthePlanningCommissionrecommendation many
neighborhoodrepresentativesexpressedsupportforAlternate A whichwouldallowamaximumheight
of65feet and 75feetonlotsover10000 squarefeet Additionally manySouthUniversityNeighbors
requestedtheremovaloftheheightbonusforlotsover10000square feet

PT

S

ThethirdOrdinance AttachmentD containstheamendments creatingand applyingtheSpecialArea
Zone Jefferson Westside and mirrorsthePlanningCommission srecommendationsonthese
amendments TheSpecialArea Zoneallowsadditional infilldevelopmentatdensitiescomparabletothe
existingneighborhood andspecifiesnewbuildingheight roofform parking andopenspacestandards
Publictestimonyonthis topicwasgenerallyvery supportive Inresponsetopublictestimony minor
changestothefiguresandassociatedlanguageregardingentrancestandards havebeenincluded inthe
draftordinance Alegislative versionoftheordinance showingthosechangesisincluded Attachment
E AttachmentFcontains alternatemotionlanguagethatwasrequestedbyCouncilorBrownatthe
November9worksession ThisalternatemotionwouldallowtheSpecialAreaZonetotakeeffect30
daysaftercouncilapprovaloftheordinance

ER

TestimonyreceivedfromNovember7throughthecloseoftherecordforeachitemisfoundin
AttachmentG Duetothisdocument ssize over300pages thisinformationisavailablethrough the
Cityswebsite linkbelow andintheCityCouncilOffice

EX
C

RELATEDCITYPOLICIES
TheCityCouncilhasincludedInfillCompatibilityStandardsas apriorityitemon thePlanning Division
WorkProgram
COUNCILOPTIONS
TheCityCouncilmayconsiderthefollowingoptionsforeachordinance
1 Adoptthedraftordinance
2 Adoptthedraftordinancewithspecificmodificationsas determinedbytheCityCouncil
3 Denytheproposedordinance
CITYMANAGERSRECOMMENDATION
Option1 TheCityManagerrecommendstheCityCounciladoptOrdinanceB OrdinanceC and
OrdinanceD AttachmentB AttachmentC andAttachmentD TheCityManageralsorecommends
thattheCityCouncildirectstafftomonitorcar sharingprogramsinEugeneoverthenextninemonths
andreportbacktothecouncil
SUGGESTEDMOTIONS
Movetoadoptanordinance concerningparkingrequirementsformultifamilyhousing amendingthe
WestUniversityRefinementPlan andamending theEugeneCode
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MovetodirecttheCityManagertomonitorcar sharingprogramsinEugeneoverthenextninemonths
andreportback tothecouncil
Movetoadoptanordinance concerningbuildingheightintheuniversityareaandamending theEugene
Code
Movetoadoptanordinance establishingtheJefferson WestsideSpecialAreaZone SJW applying
thatzonetospecificproperties amendingtheJeffersonFar WestRefinementPlan amendingthe
WestsideNeighborhoodPlan and amendingtheEugeneCode

ER

PT

S

ATTACHMENTS
A MemorandumtotheMayorandCity Council
B DraftOrdinanceBandExhibits Parking Strategies
C DraftOrdinanceC andExhibits BuildingHeight
D DraftOrdinanceDandExhibits SJW
E SJWLegislativeFormat ChangesSincePublicHearing
F SJW AlternateMotion Language
G PublicTestimonyNovember7 November23 Duetopacketsizethisattachment isavailableinthe
CityCouncilOffice andatwwweugeneorgovinfill

EX
C

FORMOREINFORMATION
StaffContact
TerriHarding
Telephone
541682 5635
StaffEMail
terrilharding@cieugeneorus
ProjectWebsite wwweugene orgovinfill
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ORDINANCE NO
ANORDINANCECONCERNINGPARKING REQUIREMENTSFORMULTI
FAMILYHOUSING AMENDINGTHEWESTUNIVERSITY REFINEMENT
PLAN ANDAMENDING SECTIONS90500 96410AND96420OFTHE
EUGENECODE 1971
THECITYOFEUGENEDOESORDAINASFOLLOWS

PT

followingdefinitionsinalphabeticalorderto provide

S

Section1 Section90500oftheEugeneCode 1971 isamendedbyaddingthe

90500Definitions Asusedinthislandusecode unlessthecontextrequiresotherwise
thefollowingwordsandphrases mean

EX
C

ER

Bedroom Withinamultiplefamilydwelling abedroomisanyroomthat
either
A Isdesignatedasabedroomonadevelopmentplansubmitted tothecity
B Isincludedinthenumberofbedroomsstatedinan advertisement rental
orsales contract marketingmaterial loanapplication oranyother
written documentinwhichtheowner oranauthorized agentofthe
owner makesarepresentationregardingthenumberofbedrooms
availableinthedwelling or
C Meetsallofthefollowing
1 Is aroom thatisa habitablespace asdefinedbythecurrent
OregonStructuralSpecialty Code OSSC orOregonResidential
SpecialtyCode ORSC
2 Meets theOSSC orOSRCbedroomrequirementsfornaturallight
ventilation andemergencyescape andrescuewindows
3 Isaroomthatisaccessedbyadooronaninteriorwallandthat
doesnotprovideaccesstoanotherroomexceptforabathroom
toiletroom closet hall orstorageorutilityspace

SubsidizedLowIncomeDisabledHousing SubsidizedlowIncomehousing
exclusivelyforlowincomeindividualswithphysicalormentaldisabilities
andorlowincomefamilieswithphysicalormentaldisabilities Forthe
purposesofthisdefinition lowincomemeanshavingincomeatorbelow80
percentoftheareamedianincomeasdefinedbytheUS Departmentof
HousingandUrbanDevelopment
SubsidizedLowIncomeHousing A controlledincomeandrenthousing
projectofanydwellingtypes exclusivelyforlowincomeindividualsandor
familieswhereallunits aresubsidized Forthepurposesofthisdefinition
lowincomemeans havingincomeatorbelow80percentoftheareamedian
incomeasdefined bytheUS DepartmentofHousing andUrban
Development

Ordinance Page1 of7
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SubsidizedLowIncome SeniorHousing Subsidizedlowincomehousing
exclusivelyforlowincomeindividualsofage62andolder Forthepurposes
ofthisdefinition lowincomemeanshavingincomeatorbelow 80percentof
theareamedianincomeas definedbytheUS DepartmentofHousing and
UrbanDevelopment

S

SubsidizedLow IncomeSeniorHousingPartial Acontrolledincomeandrent
housingprojectconsistingofanydwellingtypes whereatleast50 ofthe
housing unitsareexclusivelyforlowincomeindividualsofage62andolder
andtheseunitsaresubsidized Forthepurposesofthisdefinition low
incomemeans havingincomeatorbelow80percentoftheareamedian
incomeasdefined bytheUS DepartmentofHousing andUrban
Development

PT

SubsidizedLow IncomeSpecializedHousing A controlledincomeandrent
housing projectofanydwellingtypes exclusivelyforextralowincome
individualsandorfamilieswhereallunitsaresubsidized Forthepurposesof
thisdefinition extralowincomemeanshavingincomeatorbelow 50percent
oftheareamedianincomeasdefinedbytheUS DepartmentofHousingand
UrbanDevelopment

ER

TandemParkingSpace Apermanentlymaintainedspace withproperaccess
fortwomotor vehiclesparkedoneinfrontoftheotherintandem Thefirst
motorvehicledoesnothave independent access andthesecondmotor
vehiclemustmovetoprovideaccesstothefirstmotor vehicle
Section2 Section96410oftheEugeneCode 1971 isamendedby amending

EX
C

subsection 1 amending the Dwelling sectioninthe Residential portionofTable96410 and
addingsubsection 5 toprovide

96410MotorVehicleParkingStandards
1 LocationofRequiredOff StreetParkingSpaces Required offstreet
parkingshallbeonthedevelopmentsiteorwithin14mileor1320 feetof the
developmentsitethattheparkingisrequiredto serve
a Allrequiredparkingshallbeunderthesameownership asthe
developmentsiteserved exceptthroughacityapprovedagreement
thatbindstheparkingareatothedevelopmentsite Theoffstreet
parkingspacerequirementforamultifamilydwellingmaybe
satisfied throughanagreementthatprovidesparkinglocatedon
anothermulti familydwelling sdevelopmentsiteonlyiftheparty
requesting approvaldemonstratesthat aftertheagreementis
executed bothdevelopmentsiteswillmeetthecurrentcodes
minimumoff streetparkingspacerequirement Eachparking
spaceprovided throughacityapprovedagreementmusthave a
permanentsignofatleast1squarefootthatindicatesthenameor
addressofthemultifamilydwellingforwhichtheparkingis
reserved

Ordinance Page2 of7
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Attachment C
ORDINANCE NO
ANORDINANCECONCERNINGBUILDINGHEIGHTINTHEUNIVERSITY
AREAANDAMENDINGSECTION92751OFTHEEUGENE CODE 1971
THECITYOFEUGENEDOESORDAINASFOLLOWS
Section1 Subsection 3 ofSection92751oftheEugeneCode 1971 isamendedto

S

provide

EX
C

ER

PT

92751SpecialDevelopmentStandardsforTable92750
3 BuildingHeight
a Exceptasprovidedin b and c below intheR3and R4zone the
maximumbuildingheightshallbelimitedto30 feetforthatportionof the
buildinglocatedwithin 50feetfromtheabutting boundaryof ordirectly
acrossanalleyfrom landzonedR1
b ForthatareaboundbyPattersonStreettothewest AgateStreetto
thth
theeast East18
AvenuetothenorthandEast20 Avenuetothe
south
1 IntheR3zonebetween19thth
and20 Avenues themaximum
buildingheightis35feet
2 IntheR4zonewestofHilyardStreet themaximumbuilding
heightis75feet exceptthatonadevelopmentsiteof10000
squarefeetormore abuildingmaybeupto90feetinheight
3 IntheR4zoneeastofHilyard Street themaximumbuilding
heightis
a 35feetwithintheareasouthof19thAvenue
b 50feetwithinthehalfblock abuttingthenorthsideof
19thAvenue
c 75feetwithinthehalfblock abuttingthesouthsideof
18thAvenue exceptthatonadevelopmentsiteof
10000squarefeetormore abuildingmaybeupto90
feetinheight
SeeFigure 927513
c ForthatareaboundbyHilyardStreettothewest
Agate Kincaid
th
th
Streettotheeast East 18Avenue 13 Alley tothe northandEast
20th 18thAvenuetothesouth themaximumbuildingheightis75
feet exceptthatonadevelopmentsiteof10000squarefeetor
more abuildingmaybeupto90feetinheight
SeeFigure 927513
1 IntheR 3zone themaximumbuildingheightshallbelimitedto
35feetforthatportionofthebuildinglocatedwithin 160feetfrom
theabutting boundaryof ordirectlyacrossanalleyfrom land
zonedR 1
2 IntheR 4zone themaximumbuildingheightshallbelimitedto
35feetforthatportionofthebuildinglocatedwithin 50feetfrom
theabutting boundaryof ordirectlyacrossanalleyfrom land
zonedR 1 Itshallbelimitedto50feetforthatportionof the
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buildinglocatedwithin175feetfrom landzonedR 3 and shallbe
limitedto75feetforthatportionofthebuildinglocatedwithin176
feetand 225feetoflandzonedR 3
bd Anadditional7feetofbuildingheightisallowedforroofslopesof612
orsteeperintheR1 R2 and R3andR4 zones
Section2 Figure92751 3 asreferencedinthisOrdinance isattached heretoas
ExhibitA tobenumericallyincorporated inChapter9oftheEugeneCode 1971

S

Section3 Thelegislativefindingsattached asExhibitBheretoareadoptedinsupportof
thisOrdinance

PT

Section4 ThisOrdinanceshalltakeeffectpursuanttoSection32of theEugeneCharter
2002 oron thedateof itsacknowledgementasprovided inORS197625 whicheverislater
Section5 TheCityRecorder attherequestof orwiththeconsent oftheCityAttorney
isauthorized toadministrativelycorrectanyreferenceerrorscontainedherein orinother

ER

provisionsoftheEugeneCode 1971 totheprovisionsadded amendedorrepealedherein
PassedbytheCityCouncilthis ApprovedbytheMayorthis
2009

EX
C

dayof

CityRecorder

Ordinance
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Figure92751 3
BuildingHeights

PT

E14thAve

E15thAve

E 17thAve

ER

E16thAve

EX
C

E18thAve

E19thAve

E20thAve

E21st Ave

R3Zoning 35 MaximumBuildingHeight
R4Zoning 35 MaximumBuildingHeight
R4Zoning 50 Maximum BuildingHeight
R4Zoning 75 Maximumbuildingheight exceptthatona
developmentsiteof
abuilding
2021 ADU
Testimony - Batch 5 10000squarefeetormore
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ORDINANCE NO
ANORDINANCEESTABLISHINGTHEJEFFERSONWESTSIDE SPECIAL
AREAZONE S JW APPLYINGTHATZONETOSPECIFICPROPERTIES
AMENDINGTHEJEFFERSON FARWESTREFINEMENTPLAN AMENDING
THEWESTSIDENEIGHBORHOODPLAN AMENDINGSECTIONS90500
92161 92170 92171 98030AND98865OFTHEEUGENECODE 1971
ANDADDINGSECTIONS93600 93605 93615 93625 93626 93630
93631AND93640TOTHATCODE
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S

THECITYOFEUGENEDOESORDAINASFOLLOWS

Ø

PT

º

90500Definitions
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ER
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EX
C
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90500Lot Lines LotFrontage LotWidth LotDepth
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Section2 ˝
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Ø

92161SpecialUseLimitationsforTable92160
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ATTACHMENT D. PUBLIC INVOLVEMENT ACTIVITIES FOR SUNA, WUN AND JWN

South University Neighborhood Association (SUNA) events and activities
•

Prior to the “Heritage Crescent Neighborhood Livability” project there was widespread neighborhood
involvement in a Historic District recognition effort.

•

Fall 2007 SUNA residents organize opposition to a proposed 7-story, student apartment building, directly across
from single family homes.

•

30+ neighbors turn out City Council meetings to voice concerns and ask for protections.

•

SUNA committee holds multiple meetings with the Portland developer.

•

SUNA General Meeting with project developer. Developer voluntarily agrees to the neighborhood's request to
reduce the building to 4 stories.

•

SUNA joins with WUN to propose emergency code amendments to provide temporary building height limits
and increased parking requirements until Infill Compatibility Standards (ICS) Task Team completes work.

•

SUNA Board forms new committee to plan a comprehensive strategy for greater neighborhood protections,
rather than face a series of project-by-project battles.

•

Several SUNA General Meetings, at which residents have opportunities to voice their opinions on impacts of tall
buildings and insufficient parking spaces.

•

Summer 2008 –South University Neighborhood Planning Group (SUNPG) formed as an outgrowth of
neighborhood meetings. SUNPG includes SUNA members and a representative from WUN and meets two to
four times a month. A neighborhood survey on positive characteristics and negative impacts of infill is sent to
all addresses in SUNA.

•

SUNA members join the ICS Task Team and Multifamily Dwelling Infill (MDI) Committee. Representatives work
in partnership with SUNPG and the SUNA board.

•

Three neighborhood newsletters provide information on research and draft proposals sent to all SUNA
addresses (about 1700). Information is also posted on a newly created SUNA web site and sent to
approximately 200 email recipients.

•

At a January 27, 2009 SUNA Neighborhood Planning Workshop, approximately 75 neighborhood residents
discuss building height limits, transitions, setbacks/design, parking, lot coverage, density
definitions/calculations and types of land usage.

•

On March 2, 2009 several neighbors give a presentation on a “How South University Residents Affected City
Code Changes” to a UO Planning Department class.

•

The SUNA newsletter prints results of the neighborhood poll (March 2009).

•

SUNPG holds meetings with UO students to understand their parking needs and to begin researching car
sharing options. The group also reviews a survey of local student car usage information conducted by a student
apartment property manager.
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•

2009 – Eugene City Councilors are given individual neighborhood walking tours.

•

March 2009 – ICS Task Team votes 14-1 in favor of the MDI Committee’s proposals for building height
reductions and 19-0 for increased parking requirements.

•

Numerous SUNA members testify at Planning Commission public hearing.

•

SUNA members join staff and developers on ICS implementation team to create final proposals for City Council.

•

December 2009 – over thirty SUNA residents testify at City Council in support of ICS Task Team proposals
affecting SUNA, WUN and JWN

•

City Council votes 5-3 to support new building height standards and 7-1 to support increased parking
requirements, effective January 16, 2010.

West University Neighborhood (WUN) events and activities
•

2006-2009 – WUN Board and residents work with neighborhood developers to encourage them to reduce size,
increase parking, and increase open space in their proposed developments. Developers need neighborhood
approval to win tax breaks – the Multiple Unit Property Tax Exemption.

•

2006-2009 Some developers agree to add parking and reduce the scale of their developments.

•

2008 – Walking tour with City Planning Division staff helps both WUN and planning staff to see the issues
related to height and parking more clearly.

•

2008-2009 – As developments with more bedrooms per unit came into the neighborhood, the WUN Board and
residents note the impacts of insufficient parking. One of the seminal moments for the WUN Board was viewing
a development with 36 bedrooms housing unrelated adults, and only 7 parking spaces .

•

WUN Board members become part of the ICS Task Team and Multifamily Dwelling Infill (MDI) Committee.

•

WUN meetings include regular updates on the progress of these initiatives, and input from WUN membership
on the direction of the proposals.

•

WUN joins with SUNA to propose emergency code amendments to provide temporary building height limits
and increased parking requirements until Infill Compatibility Standards Task Team completes work.

•

Summer 2008 – Two representatives from WUN join the South University Planning Group (SUNPG) and meet
two to four times per month.

•

WUN Board member submits research as part of the MDI Committee work. The information on bedrooms and
parking and on height and density in WUN and SUNA becomes pivotal in gaining City Council members’
support.

•

March 2009 – ICS Task Team votes 14-1 in favor of the MDI Committee’s proposals for building height
reductions and 19-0 for increased parking requirements.

•

WUN members testify at Planning Commission public hearing.

•

WUN members join staff and developers on ICS implementation team to create final proposals for City Council.

•

December 2009 –WUN residents testify at City Council in support of ICS Task Team proposals affecting SUNA,
WUN and JWN

•

City Council votes 5-3 to support new building height standards and 7-1 to support increased parking
requirements, effective January 16, 2010.

February 14, 2011
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Jefferson Westside Neighborhood (JWN) events and activities
• Prior to “Heritage Crescent Neighborhood Livability” project: Extensive participation
by JWN members on projects related to neighborhood character and infill
compatibility standards prior to 2007, including: Two neighborhood refinement
plans, Downtown Housing Analysis, Chambers Reconsidered Project and others.
• Two Opportunity Siting (OS) workshops held by JWN in Summer 2008.
• Two “PlanJam” workshops on infill compatibility standards held by JWN in
Fall/Winter 2008-09
•

Two major tabloid newsletters (4 and 8 pages) on neighborhood character, infill impacts, and infill compatibility
standards sent to all JWN residents and businesses

•

PlanJam participant Web discussion forum on neighborhood character, infill impacts, and infill compatibility
standards hosted by JWN

•

Two Survey Monkey Web surveys on neighborhood character, infill impacts, and infill compatibility standards
posted by JWN

•

Planning and review during at least eight JWN Executive Board meetings, including five hours of deliberation to
decide on final recommended proposal

•

Information, Q&A, and discussions related to infill standards and S-JW at five JWN General Meeting programs.

•

Notices of meetings and workshops mailed to all non-resident owners of JWN property.

•

Extensive Web site info at jwneugene.org/infillstds
(available to JWN members in printed form by request)

•

Regular JWN e-mail announcements to 400+ subscribers

•

JWN General Meeting at which membership amended and approved the special zone proposal (73-6)

•

Two 1½ hour work sessions provided for MDI Committee members by JWN representatives

•

Multiple discussions in ICS Task Team MDI Committee: 7-0 vote recommending S-JW approval

•

Two 1½ hour work sessions provided for ICS Task Team members by JWN representatives

•

ICS Task Team deliberation and 14-0 approval to recommend City Council adopt proposed code amendments

•

Three 1½ hour work sessions provided for Planning Commissioners by JWN representatives

•

Two Planning Commission work sessions at which JWN representatives participated

•

Heritage Area Working Group (implementation team): Unanimous support for revised proposal

•

City Attorney “vetted” and worked with JWN representatives to write code language for new special-area zone.

•

JWN members testify at Planning Commission public hearing.

•

Planning Commission votes 7-0 to recommend City Council adopt proposed code amendments

•

JWN members testify at City Council public hearing

•

Autorun Powerpoint presentation made available to Mayor and City Councilors

•

City Council votes 8-0 to adopt code amendments establishing new special area zone for large area of JWN,
effective January 16, 2010.

Among the participants in developing the new special area zone: rental owners, non-resident property owners, owneroccupants, renters, several architects, designers, builders, Executive Director of the Metropolitan Development Corp.
(which develops affordable housing projects), a member of the Metro Housing Policy Board (affordable housing agency),
past president of Oregon Chapter of the American Planning Association, Lane County Planning Commissioner, several
professional planners, Planning staff, City Attorney, representatives from Friends of Eugene and the Lane County Home
Builders Association.
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Attachment E.
Comparison of Residential Building Heights and Densities in West University Neighborhood

Patterson House
Address: 979 Patterson Street
Built: 2006
Construction: Wood frame with some brick veneer
Apartment Units: 27
Lot Area: 10,500 sq feet
Density: 112 units/net acre
Building Height: 38 feet
Floors above grade: 3 stories

Eugene Manor Apartments
Address: 1040-1050 Ferry Street
Built: 1950
Construction: Concrete and steel
Apartment Units: 73
Lot Area: 36,462 sq feet
Density: 84 units/net acre
Building Height: 85 feet
Floors above grade: 8 stories

Comparison of Residential Building Heights in West University Neighborhood (December 14, 2009)
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Hilyard House
Address: 1357/1377 Hilyard Street
Built: 1995
Construction: Wood frame with some brick veneer
Apartment Units: 53
Lot Area: 21,000 sq feet
Density: 110 units/net acre
Building Height: 44 feet
Floors above grade: 4 stories

Patterson Towers
Address: 1080 Patterson Street
Built: 1965
Construction: Concrete and steel
Apartment Units: 91
Lot Area: 37,462 sq feet
Density: 108 units/net acre
Building Height: 124 feet
Floors above grade: 12 stories

NOTES
There are only three high-rise residential buildings in the West University Neighborhood (WUN). Two of these high-rise buildings are
included above. The third building is Barnhart Hall, a University of Oregon dormitory that cannot be compared since it consists only
of dorm rooms with no kitchens, living or dining areas. There are no high-rise residential buildings in South University. The tallest
residential building in South University is the Hutton House at 1888 Harris Street which is 5 stories with a height of 52 feet.

Comparison of Residential Building Heights in West University Neighborhood (December 14, 2009)
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Only three low-rise residential buildings were constructed in R-4 zones in WUN over the last 20 years. Two of these low-rise
buildings are include above. The third building is Pairadice Apartments at 640 East 15th Avenue built in 1996. The Pairadice site was
a spot zoning surrounded by R-3 property on all sides. As a result, it was zoned R-4/SR/82 which limits the maximum density to 82
units/acre and requires site review. For that reason, it cannot be compared with other R-4 projects. Pairadice is a two-story building
with a building height of 25 feet and a density of 61 units/acre. Midtown Terrace, a new R-4 multifamily residential development in
WUN, is beginning construction at 362 East 12th Avenue. Midtown is a four-story building with a building height of 52 feet and a
density of 91 units/acre.
SUSTAINABILITY
Once a building exceeds about five stories, wood can no longer be used for the primary structure and concrete/steel must be used. All
of low-rise residential buildings were constructed with local wood products. The high-rise buildings were constructed with concrete
and steel that depend on materials being shipped long distances. Wood frame construction generally provides better-insulated
structures that use less energy for heating and cooling. When harvested sustainably, wood is a renewable material.
Concrete and steel depend on mining raw materials that are not renewable. Most iron ore is now mined in China, Australia, Brazil,
India, and Russia. Most steel used in Oregon is imported from overseas. Companies such as Oregon Steel Mills in Portland import steel
slab from overseas steel smelters and fabricate products for the domestic market. Concrete is composed of cement, aggregate (generally
gravel is used in Oregon), and sand. All of these raw materials must be mined and are not renewable. Potential gravel sites are often in
riparian areas and locations with Class 1 and 2 soils ideal for agriculture. The only cement plant in Oregon, the closest source of cement
for concrete, is the Ash Grove Cement plant near Baker City. Ash Grove Cement is by far the largest mercury polluter in Oregon, and
among the top U.S. mercury polluters. This plant emits 10 times the amount of mercury pollution as Portland General Electric's coalfired power plant located in Boardman (the only coal-fired power plant in Oregon). The only alternative to the Ash Grove plant is
increasing imports of Chinese cement. Concrete and steel are much more energy intensive than local wood products.
In summary, the two low-rise residential buildings are much more sustainable than the two high-rise buildings and provide
the same or greater housing density.
SOURCE OF DATA
Estimated building heights and stories based on building records for the high-rise buildings were provided by Catherine Zunno, City
of Eugene staff, to the Building Height Implementation Team. Building heights and stories for the low-rise apartment buildings were
provided by City of Eugene staff from recent Building Permit records that included the building height.
Lot areas are based on Lane County property tax records. The number of apartment units are based on property tax data supplemented
with information from the property management staff for each project.
Data on iron ore production, steel smelting, and steel fabrication are based on Wikipedia. Data on the Ash Grove Cement Plant are
based on Oregon DEQ documents along with articles in the Oregonian (www.oregonlive.com).

Comparison of Residential Building Heights in West University Neighborhood (December 14, 2009)
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Attachment F

CURRENTLY
ALLOWED R-2
DEVELOPMENT
----------MAX BUILDOUT

Six new apartments
approximately
1,840 square feet each
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F-1

Six new apartments
approximately
1,200 square feet each
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Attachment G.

Neighborhood News
T h e O f f i c i a l N e w s l e t t e r o f J e f f e r s o n We s t s i d e N e i g h b o r s

January 2009
JEFFERSON WESTSIDE NEIGHBORS
MEETING NOTICE
JANUARY 13, 2009

First United Methodist Church, 1376 Olive St.
MEETING INFORMATION ON THE WEB:
jwneugene.org/january

GENERAL MEETING AGENDA
7:00 p.m. to 8:00 p.m.
• General meeting called to order. 7:00 p.m.
• New agenda items from members. If you
have a new agenda item, please notify the
chair by Noon the day of the meeting.
• Agenda adjustments. By two-thirds vote, the
current meeting’s agenda topics and
allocated times, as well as the scheduled
adjournment time may be adjusted.
• Report from chair.
• Neighborhood topics and actions: update on
infill standards; question and answer.
• General meeting adjourned. 8:00 p.m.
PROGRAM
8:00 p.m. to 9:00 p.m.
Question & Answer Session with
City Manager, Jon Ruiz
:::::::::::::::::::::::::::::::::::::::::::::::::
Upcoming JWN Meetings
JWN Executive Board
Tuesday January 20th
6:45 pm to 8:30 pm
McNail-Riley House
NW corner of 13th and Jefferson
General Membership Meeting
Tuesday February 11th
7:00 pm to 9:00 pm
First United Methodist Church
1376 Olive Street
Visit JWN on the Web at jwneugene.org
for more information about meeting agendas, JWN financial summaries, minutes of
past meetings, volunteer opportunities, and
news and events in the neighborhood.

WillametteSt.

Washington St.

Chambers St.

18th Avenue

“A cohesive neighborhood, with continuity of residential population, makes for
more vigorous participation in local self-government processes. Witness the
PlanJam.” 				
-- Comment by PlanJam I participant

On Saturday, November 22nd,
nineteen residents from throughout the Jefferson and Westside
neighborhoods participated in
JWN PlanJam Workshop #1. At
this first of two neighborhood
planning workshops, focused on
developing recommendations
for infill compatibility standards,
JWN residents learned more
about the issues and previous
neighborhood community work.
Participants provided their own
ideas and perspectives about
which elements of their neighborDevelopment currently allowed on a typical
hoods’ character make JWN such
60’ X 160’ lot under R-2 zoning.
a special place to live and which
negative impacts from incompatible infill are most serious. Participants also took a preliminary
look at various potential areas to consider for infill compatibility standards, including setbacks,
lot configuration, maximum dwellings per lot, building height, and others.
The 3-hour workshop, held at Chavez Elementary School, was designed to familiarize JWN
residents with the history of planning efforts in the JWN and build on that work to develop effective standards for infill development in the neighborhood. Rene Kane (JWN Chair) and Paul
Conte (past JWN co-chair) coordinated the workshop.
After a brief introduction and overview of the workshop, Paul presented the history of JWN’s
planning efforts including the role of adopted neighborhood refinement plans, JWN’s previous
responses to problems caused by incompatible infill and prior actions by the JWN membership
supporting infill compatibility standards. Paul also provided an update on two City projects that
have actively involved residents of the JWN - the Infill Compatibility Standards and Opportunity Siting projects.
Using maps, aerial photos of the neighborhood, and images of both single- and multi-family
buildings throughout the JWN, workshop participants learned about the history of the singlefamily/duplex area in JWN that’s zoned R-2 and how changes in R-2 zoning
have resulted in the types of development that are allowable under current land use code.
During the next workshop phase, perhaps the most engaging part of the day, participants talked
about what constitutes the “essential positive characteristics” of the JWN such as the grid pattern of our streets, the arrangement of houses on lots and the predominance of trees. Residents
learned about previous work that identified positive characteristics of the JWN neighborhood
(such as neighborhood refinement plans and, more recently, the Opportunity Siting Workshops)
and how identifying the positive characteristics of our neighborhoods provides an essential
foundation for developing infill standards.

7th Avenue

13th Avenue

PlanJam Workshop I – JWN Residents Speak Out, Listen
and Learn about Infill Standards

Jefferson Westside Neighbors

Workshop participants went on to discuss aspects of incompatible infill in the Jefferson and
Westside neighborhoods. Residents reviewed previous work of the neighborhood to address
the impacts of incompatible infill, added to the list of impacts from their own observation, and
learned how identifying negative impacts contributes to developing infill standards. Workshop
participants also learned how the ICS and OS projects could affect the design and siting of infill
projects in the JWN.
During the final section of the workshop, participants identified critical areas for infill compatibility standards in R-2 areas of the JWN. After reviewing previous work by the JWN, residents discussed how to identify “critical areas” and the importance of this step in moving from
“neighborhood character” and “negative impacts” to developing specific standards.
At the end of the workshop, participants provided direction for the follow-up survey that has
been posted on the JWN Web site. (See the article on page 5 for an introduction to standards and
to get additional information about workshop results and follow-up.)

Eugene Neighborhood Services Policy Statement: This is the
official newsletter of the Jefferson Westside Neighbors. Newsletters are published courtesy of the City of Eugene. Newsletters
are produced by neighborhood volunteers and are free to the
residents and businesses of the neighborhood. Space is available
for letters to the editor with editorial comment from the neighbors. Signed letters will be printed as space permits. Editorials
express the author’s view and not that of the neighborhood
association, the City’s elected officials or city staff.

Visit Neighborhoods on the Web:
www.eugene-or.gov
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PlanJam Workshops #1 and #2 are part of JWN’s ongoing efforts to prevent incompatible infill
and develop standards that will preserve the unique character of the JWN neighborhood. (See
the accompanying articles in this newsletter for more information.)
The PlanJam workshops are funded through a City of Eugene Neighborhood Matching Grant.
PlanJam #2 will be held on Saturday, January 24 from 8:30 a.m. to 12:30 p.m. at Chavez
Elementary School, 1510 West 14th Avenue. For more information see “How to Get Involved”
on page 6. We hope to see you at PlanJam #2!
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JWN Members Lay the Foundation for Infill Compatibility Standards and
Opportunity Siting in Jefferson and Westside Neighborhoods
Over many years, numerous JWN members have been actively involved in trying to protect the Jefferson and Westside neighborhoods
against incompatible infill, while encouraging well-designed, properlysited new development that will help Eugene to grow compactly and
contribute in a positive way to our neighborhoods.
Throughout this work, JWN members have regularly expressed their
views on what comprises their neighborhood’s “character” and which of
the negative impacts from incompatible infill are most serious.
Two of the most extensive neighborhood community processes occurred during the 1980s when the refinement plans that encompass the
JWN were created and formally adopted by City Council. Both the
Westside Neighborhood Plan and the Jefferson/Far West Refinement Plan
include extensive data and findings about the “character” of different areas within the JWN. Here’s an example from the Westside Neighborhood
Plan:
“The Westside Neighborhood is one of Eugene’s oldest
neighborhoods that still retains its character from an earlier day. …
The houses have a strong orientation to the street, with front porches
that encourage interaction with pedestrians passing by. …
To those who view the Westside as a place to live rather than a
speculative investment, this area with its predominantly single-family
nature, older homes, tree-lined streets, and mature vegetation is a
place deserving to be fostered and protected as a unique asset to the
community.”
Ask any JWN resident today what he or she thinks are the essential,
positive characteristics of the “heritage” parts of JWN, and you’re likely
to hear many of the same items identified in the above quote.
Since the turn of the century, there has been continued neighborhood
community participation in projects and processes closely related to infill
compatibility issues, including the following:
• Downtown Area Housing Policy Analysis (2001-2005)
• Chambers Reconsidered project (2004-2005)
• Jefferson neighborhood “Area 15” Metro Plan and refinement plan
redesignations (2005-2006)
• Minor Code Amendments Process (MiCAP, 2006-2008)
• Infill Compatibility Standards (ICS) process (2007-present)
• Opportunity Siting (OS) process (2007-present)

In each of these projects and processes, many JWN members have
turned out at meetings to describe what they love about their neighborhood and what they see as the significant threats from incompatible infill.
Most recently, JWN members participated in two planning events,
a pair of Opportunity Siting (OS) project workshops in June and July
2008, and a JWN “PlanJam” workshop in November 2008 held as part
of the neighborhood community process to develop infill compatibility
standards. At these workshops and through a follow-up survey, JWN
members contributed to development of more specific descriptions of
the character of the R-2 zoned area of the JWN and the identification of
significant negative impacts that threaten this area.
From these many sources of JWN members’ views, initial drafts for
two sections of a JWN report on infill compatibility standards and opportunity siting have been created and are available for review and comment
by JWN members. (You can view the drafts at jwneugene.org/infillstds.
If you don’t have Internet access, please contact the JWN Chair for a
printed copy.)

The foundation for ICS and OS
Just as the descriptions and findings in the two refinement plans provide the foundation for the plans’ goals, policies, and implementation
strategies, the descriptions of neighborhood character and negative infill
impacts in the JWN report lay the foundation for identifying appropriate
infill compatibility standards, as well as site selection and project approval
criteria under the opportunity siting process.

that infill standards and OS incentives should encourage, while a clear
identification of significant negative impacts from incompatible development provides the basis for what both infill standards and OS project
approval criteria should prevent.
Because these descriptions are primarily meant to be used in the ICS
and OS projects, they have specific geographical and subject scopes. The
descriptions generally cover the R-2 zoned areas of the JWN, although
the character description of this area applies fairly well to the older, mostly R-1 zoned area of Jefferson neighborhood, just east of the fairgrounds.
Some or all of the items on the list of negative impacts are also relevant to many other residential areas in JWN. Nevertheless, when you
review the drafts, keep in mind the neighborhood area to which they specifically apply. The subject scope includes primarily those elements that
have a direct or indirect bearing on land use and development standards
and criteria, specifically the types of issues that are addressed by the ICS
and OS projects. The descriptions would also be useful for transportationrelated issues (e.g., the potential route for an EmX line to west Eugene),
but may not fully cover important elements of neighborhood character
that are relevant to other issues.
Neighborhood character summary
The list below captures many of the comments that are repeatedly
heard in response to the question: “What do you like about the Westside
[or Jefferson] neighborhood?”
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

“Friendly neighbors; many long-term residents”
“Walkable (sidewalk network, planted parking strip,
few curb cuts, etc.)”
“Safe and hospitable (activity, eyes on the street, proactive
neighbors)”
“Lots of resident presence in front yards, walking, bicycling,
in the parks”
“Balance of home owners and renters”
“Backyard privacy and ambience”
“Tree-lined streets”
“Close to downtown”
“Lots of gardens”
“Many attractive, older, single-family homes”
“Porches and front yards engage the street”
“Variety of houses (yet consistent style) and diversity of people”
“Not car-oriented (low traffic on side streets, set back garages,
narrow drives, street parking)”
“Small houses relatively affordable to own/rent”
“Neighborhood restaurants, shops and businesses”
“Granny cottage infill”
“Bicycle-friendly”
“Good environment for children”
“Quiet“
“Neighborhood parks”
“Human-scale of most buildings”
“Nice balance of houses being close, but not too close”
“Healthy greenscape; large trees and bushes”
“Open space along Amazon by Fairgrounds”

The most important thing to draw from these and other observations
by residents is that the neighborhood character of this area is a dynamic,
living environment that includes:
• Residents and visitors
• Houses and other structures
• Streets, alleys, and sidewalks
• Cars and bicycles
• Trees, gardens, lawns, and other plants
• Domestic and wild animals
• Open space, both on the ground and above it.

The draft report captures these and other common themes in six major
categories:
• Residents
• Streets, alleys, blocks, and sidewalks
• Lot shapes and sizes
• Dwellings and architecture
• Interrelationships among houses and lots
• Gardens, vegetation, and wildlife

A clear description of the essential, positive elements of neighborhood
character provides the basis for those development features and qualities
2021 ADU Testimony - Batch 5

There’s also a synergy between various individual elements that creates a whole that is greater than the sum of the parts. Diminishing or
degrading one element of a neighborhood’s character can weaken other
elements that depend on it. Please read the full description in the draft
JWN report (referenced above) to get a more complete perspective on the
neighborhood character.
Residents. Many residents have lived in the area for a long time, and
many of the long-term and more recent residents have a sense of being settled in for an extended period. The character of the area is largely
driven by residents with a sense of enjoyment of, and commitment to,
their neighbors and the “homeyness” of the neighborhood’s typical dwellings and yards. 				
(continued on page 3)
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(continued from page 2)
As a starting point to understanding the “neighborhood character,” it’s
important to understand that despite the dramatic changes that have been
made to the R-2 zoning standards since this neighborhood was built out,
the JWN R-2 area’s character does not reflect an intensely “metro” lifestyle where apartments and condos predominate and residents are more
transient and minimally engaged with one another. The physical characteristics of this area, which are described next, support and reflect residents’
attitudes and way of life.
Streets, alleys, blocks, and sidewalks. Streets and alleys are laid out in
a grid pattern on level ground. Most streets have a parking strip with the
sidewalk between the parking strip and lot. Block sizes are fairly small
with about 15-20 lots per block. There are a moderate number of driveway
curb cuts (5-8) on each side of a street block; curb cuts are typically 8’-10’
wide. Alleys are generally unsurfaced and used primarily for occasional
utilitarian access to the rear of mid-block lots. Typical alleys produce very
little traffic across sidewalks where the alley intersects the street, thus having little impact on pedestrians and bicyclists.
There are several heavily-used, City-designated bike routes through
this area. The minimal automobile traffic on local streets and emerging
from alleys and driveways creates a safe and pleasant environment that
encourages bicycling to and from downtown and a large residential area to
the west and south of, as well as within, the R-2 area.
There’s a generally continuous sidewalk network that’s actively used
by residents walking about the neighborhood and to and from nearby services. Sidewalks are also actively used by “walkers” and “runners” from
downtown businesses or other locations who find the area an attractive
and convenient place to get fresh air and exercise.
Lot shapes and sizes. Lot shapes and sizes fall predominantly into two
categories: Roughly square lots, from about 50’x50’ to about 60’x60’; and
rectangular lots, from about 50’x100’ to about 60’x160’.
Dwellings and architecture. Dwellings are predominantly singlefamily, detached structures, although there are some small duplexes and
accessory dwelling units (ADUs), such as “granny cottages” and flats
above the primary dwelling or garage. There are three main categories of
single-family dwelling style and size:
•
Pre-war, modest 1- or 1½-story “bungalows” with Craftsman
influences. The 1½-story houses have the second floor space mostly contained within the roof slope.
•
Pre-war, larger 2-story Craftsman houses. These have second floor
living space that is mostly full height and below the roof, although the
second floor often has a smaller footprint than the first floor.
•
Post-war, smaller 1-story “cottages.” These are generally more
basic architecturally than the pre-war “bungalows,” and often have some
Cape Code features.
Most dwellings have gabled roofs, frequently with dormers on 1½ and
2-story houses. Many houses have small wings or porches with lower
roofs than the main part of the dwelling, forming a roof “cascade”. Houses
have clearly-defined entrances, commonly with front porches of various
sizes. Pre-war houses generally have eaves and significant other protrusions, articulation, and trim. Painted clapboard siding is common. Doublehung windows are also common; many older houses have divided lights in
the upper sash.
Interrelationships among houses and lots. The original (and still characteristic) build-out was about 7-9 dwellings per net acre.
On rectangular lots, the width (i.e., lesser dimension) of the lot is usually the “front.” The main front plane of a typical house is within about 15’
to 25’ feet of the sidewalk.
Many houses are close beside one another in the front of the lot, often
separated only by a narrow driveway or lesser interval. House designs
(e.g., facing gabled roofs) and living patterns acknowledge this compact
pattern and respect the importance of adjacent neighbors’ privacy along
this interface. Most houses have a “front-to-rear” orientation that uses windows on the front and rear facades to provide most of the light and view
access from within the house.
Small front yards are semi-public spaces where residents of a house
may observe or interact with pedestrians or adjacent neighbors. These
areas provide a graceful transition between street life and life inside the
house and create a strong connection between residents and activity on the
street.
Most rectangular lots have modest-sized backyards with lawns, gardens, or landscaping. In this area, a house’s residents have a general sense
of spatial openness, insulation from immediate street noise, and a fair
degree of privacy from other neighbors viewing backyard activities.
Gardens, vegetation, and wildlife. There are two neighborhood parks
within or adjacent to the R-2 area. Cumulatively, arable open space on lots
provides extensive amount of natural vegetation and wildlife. Many of
the lots have vegetable and flower gardens and/or extensive landscaping
(generally fairly informal).
There are numerous very large “heritage” trees throughout the neighborhood, as well as many medium-sized trees along the streets and sidewalks and in backyards. Collectively, the large trees on the street and in
the interior create a substantial urban forest “canopy” that’s one of the
most significant elements of this neighborhood’s appeal. Overall, living at
most spots in the R-2 area gives a sense of being in touch with Nature.

Foundation
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The value of older neighborhoods … from A Citizens
Guide to Potential Design Guidelines for a Mature
Neighborhood (publication by “Chambers Reconsidered”
staff and consultants)

“What is most distinctive about … older neighborhoods is not the
historic character of any particular house but the overall pattern of
streets and alleys, the architectural coherence of housing stock, and
the way that houses and streets work together to create a unique sense
of community. …
Anyone looking at housing in Eugene recognizes the value of these
older neighborhoods. Although not everyone’s ideal, they offer a
desirable housing option for many people, and for some they represent
the most livable neighborhoods in the city. These neighborhoods are
not necessarily historic but they are part of our city’s history and are
important to its identity. …
As a matter of civic responsibility the city and its citizens should
recognize the most coherent of these neighborhoods as cultural and
physical artifacts and promote the understanding and preservation of
them.”

There’s extensive wild birdlife, including many songbirds and occasional raptors (including hawks and owls). Herons from the Amazon
slough area periodically appear roosting or feeding in the upper branches
of heritage trees. There are both year-round residents (such as purple
finches and chickadees) and migratory birds (such as cedar waxwings and
grosbeaks)
Squirrels and raccoons are a common sight in neighbors’ yards, and
bats (and occasional resident owls) are regular visitors in summer evenings. Without the fairly large areas of arable land collectively provided
by the established development pattern, much of the large-scale vegetation
and wildlife would be absent or significantly diminished.
The elements briefly described above interrelate in important, sometimes subtle, ways to create the neighborhood’s special character. The
people, the spatial elements of the neighborhood, the moderate intensity of
development, the housing types and scale, the implicit interrelationships
among adjacent properties, and the natural elements are the most important determinants of this character. The description of the positive elements of the neighborhood character can help guide how infill standards
and development incentives direct future development to be harmonious
with a neighborhood community that has stood the test of time.
The next section of the draft report looks at the other side of the coin.

Negative infill impacts summary
A good way to appreciate the impact of infill in the JWN R-2 area is
to walk around the area and observe the infill that’s been built since the
1980s, as the R-2 zoning standards were dramatically changed to allow
more dwelling units and larger structures.
Several things stand out. Many of the infill projects with two or more
additional units have degraded adjacent properties and are have been
incompatible with the overall character of the neighborhood, as described
above. The impacts of infill apartments in this category stem from their
poor siting, design, and/or construction quality. Few, if any, two-story,
multi-unit apartments provide examples of appropriately designed and
sited infill. The lot configurations in this area make it very challenging to
add a two-story, multi-unit apartment to a lot with an existing house and
not significantly degrade the privacy, view, and/or sunlight exposure on
one or more of the adjacent properties.
The cumulative impact of several inappropriate infill projects on the
same block significantly destabilizes the block. There are several blocks in
the R-2 area that show moderate to severe degradation due to this cumulative effect.
The following sections describe a variety of negative impacts with
concise statements of how a poorly sited or designed infill house or apartment building impinges on residents in an existing house or apartment on
an adjacent property. Some of the impacts are described in terms of their
impact at a broader level, such as the block or neighborhood. The draft
JWN report (available on the JWN Web site or by contacting the JWN
Chair) provides more details and links to photos that provide examples. As
mentioned above, these descriptions are based on JWN members’ input, as
well as published reports by City staff and consultants. Among the sources
was the December 6, 2004 “Visual Design Preferences Survey Results
Memorandum” produced by the Chambers Revisited project consultants.
This report is also available on the JWN Web site. The impacts below are
presented in no particular order.
Reduced privacy. Impacts of this type arise from taller structures with
windows that look into adjoining backyards or that don’t follow the “frontto-rear” pattern of development and thus impinge on privacy in adjacent
dwellings.
“Crowding” and reduced viewscape. High, vertical walls close to
adjoining backyards and adjacent dwellings also can create a strong sense
of crowding by blocking the viewscape. This impact increases with higher
and wider walls. Walls without articulation or windows increase the sense
of crowding, although note that adding windows often increases the negative impacts on adjoining neighbors’ privacy, as described above.
						
(continued on page 4)
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(continued from page 3)
Crowding also arises from insufficient setbacks of structures in the
particular context. For example, the new development on W. 11th Ave.,
between Jackson and Van Buren Streets, almost entirely covers two lots
with four, two-story, “block-style” apartments that are separated from
each other by only ten feet. The design creates a sense of crowding on the
development site, as well as adjacent properties. One participant at the first
JWN PlanJam workshop expressed the point this way:

Foundation

“Setbacks [should be] sufficient to encourage social interaction
between neighbors, i.e., when buildings are too close together walls
actually deter social interaction – [dwellings] need those buffers
that are inviting, green rather than concrete, hard surface.”

Reduced sunlight and air circulation. These impacts can arise from
structures that are taller than two stories and from high, vertical walls
close to adjoining backyards and adjacent dwellings.
Various intrusions resulting from adjoining development. These include: Light intrusion by inadequately-shielded exterior lighting; noise
from additional or more powerful building-related equipment (e.g., heat
pumps); noise and exhaust smell and fumes from increased on-site vehicle
operation; and noise, exhaust smell and fumes, and dust from increased
vehicle traffic on alleys.
Loss of permeable surfaces. This creates problems with storm water
runoff capacity and pollution, as well as ground water for large-scale
vegetation.
Loss of arable surfaces, large- and small-scale vegetation, habitat, and
wildlife. These are interrelated impacts that arise from excessive lot coverage, as well as the location and mass of structures which may prevent
large-scale vegetation and habitat even where an arable surface exists.
Diminished pedestrian and bicyclist safety; reduced appeal of walking
and bicycle riding. These impacts arise from a variety of factors, including: Increased traffic on local streets and alleys; increased traffic crossing
sidewalks via alleys or curb cuts; loss of trees in front yards and along
alleys; dwellings that don’t engage the street; etc.
Increased load on infrastructure, including streets, alleys, sidewalks,
water system, sanitary sewer, storm sewers. Much of the infrastructure in
the area is old and has limited capacity to handle a major increase in the
number of dwellings served. The alleys are clearly not adequate to handle
increased vehicle use from infill. In addition, local streets were designed
for much less use than would result from a full buildout at current R-2
densities. There’s already occasional flooding from storm sewers that
appear in need of repair or enlargement. The capacity of the water system
and sanitary sewers may also be overstretched with major increases in the
number of dwellings.
Diminishment of on-street parking near residences. Because many
homes in the area have a small driveway suitable for at most one vehicle,
parking on the curb in front of the home is a common practice. When additional dwellings are added with insufficient on-site parking, the residents
of the new development will use on-street parking. When the parking
demands in an immediate area get high enough, residents may be unable
to park in front of (or near) their homes.
Financial burdens on existing property owners. These include: Reduced property value because of surrounding development and City assessments for alley improvements. (Eugene’s Growth Management Policy
#14 states that the developer or City should cover a new development’s
infrastructure costs, but this isn’t the way that alley improvements work.)
Use conflicts on alleys used for primary access. This area’s alleys are
too narrow to handle two-way traffic and have no sidewalks because they
were intended only for utilities and occasional access by adjacent property
owners. Consequently, when additional infill dwellings take primary access via the alley, there are increased conflicts with other vehicle use and
with pedestrians who walk in the alleys. Parking adjacent to the alley and
illegal parking on substandard alleys can also obstruct emergency vehicle
access.
Increased vehicle use of the alleys also further deteriorates the unpaved
alleys’ conditions, creating large potholes that become filled with water in
the winter. This creates difficult and, in some cases, unsafe access and also
prevents pedestrian and bicycle access and use.
Reduced safety, weakened social fabric, and diminished appeal to longterm residents from dwellings that don’t engage the street. These impacts
can arise from a variety of factors, including: lack of a front entry way
facing the street; garages and parking in front of house; a front setback that
is too close or too far from sidewalk; etc.
Degraded interrelationships of lots and dwellings from irregular lot
configurations. The highly regular pattern of rectangular lots with a consistent frontage is fundamental to defining the interrelationships among
residents. Increasingly, infill developments have used lot divisions and
lot line adjustments to create irregular shaped and sized lots on which
dwellings are then placed in ways that are inharmonious with surrounding
development or that don’t engage the street.
Diminished diversity of housing types; loss of “historical” structures;
creating an imbalance of home owners and renters. There are very few
areas in Eugene that are as appealing to a wide range of household types
and income levels and that offer as many different sizes and cost of lots
and dwellings. To cover just a few categories, there are tiny, detached,
single family homes on 2,500 square foot lots and large, two-story bun-
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galows on 9,600 square foot lots. Single-family homes fill a range from
mid- $100,000 to over $500,000. There are also small- and medium-sized
single-family homes with yards for rent, as well as small duplexes, and a
variety of “granny flats” and other ADUs.
Much of the recent infill has been relatively low-quality, multi-unit
apartments or conversion of older homes to multiple apartments. The result has been the loss of some dwellings of types that aren’t being replaced
in kind (e.g., small, detached dwellings). While some infill may provide
apartments with rents in the lower range, this doesn’t replace small houses
that are (relatively) more affordable to buy.
The displacement or conversion of existing detached housing also
causes the loss of houses which form part of the historical fabric of the
community, even if these houses aren’t formally designated as “historic.”
Another result of the displacement or conversion of existing detached
housing is an increasing imbalance in the R-2 and surrounding areas between owner-occupied and rental housing.
For a neighborhood to maintain both diversity and stability, both kinds
of tenure are important. In the JWN, roughly 25 percent of dwellings are
owner-occupied and 75 percent are rentals. The JWN Opportunity Siting workshops held last summer demonstrated that there’s significant
potential for additional apartment development in well-suited areas of the
JWN. However, there’s little potential for new, detached, owner-occupied
development; and thus it’s important to minimize the displacement and
conversion of the existing dwellings in this category. (According to market
research, most families with children seek single-family, detached homes,
and children of all ages are important to a diverse and vibrant community.)
Visual impacts: There are numerous impacts which are frequently mentioned as “ugly.” Some of these might be considered merely individual
preferences that have little concrete impact on other residents or property
owners. However, for whatever subtle reasons, these impacts may individually or collectively contribute to the sense of whether the development
“engages” or “turns its back on” the neighborhood community. A few of
the commonly cited examples include: Structures that are out of scale in
height, mass, and/or footprint; lack of pitched roofs on structures with
multiple floors; “snout-nosed” dwellings; unscreened multi-vehicle parking and use areas; sparse landscaping; large walls that lack windows or
articulation; etc.
Diminished attractiveness of the R-2 area as a long-term “home” for a
wide range of household types and incomes. This final impact is ultimately
the most important, but it’s listed at the end because it arises from many
of the negative impacts described above. The JWN R-2 area is a notable
neighborhood community that is close to the urban center, has a relatively
compact form, offers (along with adjacent R-1, R-3, and R-4 areas) a tremendous diversity of housing types and costs, with a variety of household
types and income levels living together in a safe, attractive community
that is inviting to pedestrian and bicyclists.
The attractiveness and diversity of this neighborhood has led to a large
number of residents, including home owners and renters, who have lived
in the neighborhood for a long time and/or have a sense of long-term commitment to the neighborhood. Here’s how one participant at the first JWN
PlanJam workshop expressed it:
“A stable population of long-tem residents tends to enhance
the happiness and safety of residents who know each other and
will socially interact. A cohesive neighborhood, with continuity
of residential population, makes for more vigorous participation
in local self-government processes.”
Unfortunately, this area’s diversity and stability are threatened by the
growing amount and scale of incompatible infill. Across the spectrum of
residents, there’s been a continuing effort to make City officials aware of
the fact that the kind of incompatible infill development that’s now being
allowed will gradually destroy this irreplaceable neighborhood community
if not brought under control by effective infill standards. As City staff and
consultants have documented, under current zoning, this area is destined
for redevelopment as dense, block-style, multi-dwelling apartments, such
as those recently built on W. 11th Ave.
As incompatible infill creates more negative impacts in more locations in the JWN R-2 area, the cumulative effect will be to make the area
unattractive to most economically-mobile households, whether home
owners or renters. Eventually, the area will become more a “warehouse”
for residents who live there because of necessity, rather than choice. Upper
income households that leave the area because of its decline will likely
move further away from the city center, thus exacerbating development
pressure near the UGB). Lower income households will no longer find a
pool of relatively affordable small homes and duplexes on small lots available to buy or rent and will have even fewer attractive housing alternatives
than currently exist.
--------Please take a closer look at the draft JWN report sections on the JWN
R-2 area’s neighborhood character and the description of negative impacts
from incompatible infill. Then join your neighbors at the JWN PlanJam
Workshop #2 and the January and February JWN General Meetings to
help craft and recommend a set of standards that will assure future infill
development in this area will contribute positively to our community.
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Work Moves Ahead to Propose
Infill
Standards for JWN R-2 Area
Based on a great deal of prior work by JWN members (see
accompanying articles in this newsletter), the JWN Executive
Board gave the go-ahead to a preliminary draft of infill compatibility standards as the basis for discussion, revision, and
action by JWN members.
These preliminary standards have been posted on the JWN
Web site; and questions, comments, and suggestions from
JWN members are invited.
The draft document presents a set of potential standards in
a “semi-formal” style that attempts to be precise, but that isn’t
intended to be in the legal form of official land use code that
City Council will eventually consider. For each area of standards, there is background material, objectives, and explanatory notes.
These standards are intended to implement the City’s Infill
Compatibility Standards (ICS) Task Team project goals, which
JWN members strongly endorsed in a prior vote. In short, the
standards are intended to prevent residential infill that would
significantly threaten or diminish the stability, quality, positive character, livability or natural resources of the R-2 zoned
area of the JWN, while promoting infill that would enhance
the area. The standards are also intended to allow for increased
density, a variety of housing types, and affordable housing.
If adopted, the standards would be part of either an overlay zone or a
special area zone. In either case, the standards in the new zone are intended to override any conflicting standards in the underlying base zone (i.e.,
R-2, in most cases).
The standards are grouped into nine main categories:
•
Lot standards
•
Dwelling units per lot
•
Setbacks
•
Maximum building height
•
Lot coverage
•
Roof form
•
Alley development standards
•
Small lot standards
•
Front entry, garage, and driveway standards

What follows is a brief introduction to what’s in each category and the
most notable standards. Be sure to look at the full document, which provides much more detail and explanation.
Lot standards. These standards control lot size and dimensions, as well
as aspects of a lot’s shape. The standards are intended to maintain the
highly-regular, rectangular shape, dimensions, frontage, and size of lots in
the encompassed area and prevent the type of “gerrymandered” lot partitions and lot line adjustments that have been occurring with some infill
development in recent years. One of the key goals is to prevent erosion of
the open space in the interior of blocks that occurs when the rectangular,
street-to-alley lots are divided. At the same time, the standards encourage
affordable home ownership through development of small, single-family,
detached houses on small lots, including new alley-access-only lots.
Key standards include allowing alley-access-only lots and “small lots,”
both of which are limited to one dwelling and which must meet additional
development standards to assure compatible development. Flag lots,
which create numerous problems in addition to fragmenting the area’s
established lot pattern, are prohibited. Lots must also abut either a street
or alley for at least 45 feet and must have a buildable area at least 45 feet
wide and 35 or 45 feet deep, depending on lot type.
Dwelling units per lot. Prior studies by staff, consultants, and JWN
residents have identified the change in the R-2 density standards to double
or triple the number of dwellings allowed on most lots as a fundamental
cause of negative impacts from incompatible infill in this area. Originally,
the R-2 zone allowed one or two dwellings on a lot and most lots ranged
from about 4,000 square feet to about 9,600 square feet. It was under this
standard that the area was developed, giving rise to the predominant pattern of single-family, detached houses, with a number of small duplexes,
and occasional granny cottages and second-story flats.
Under current density standards, the R-2 zoning targets the area for
redevelopment, rather than infill, as exemplified by the sixteen unit development on what were originally three lots at 1050 W. 11th Ave. The
preliminary standards generally realign the permitted number of dwellings with the established pattern while allowing for substantial infill and a
substantial increase in the area’s overall density. In addition, the standards
allow for alley-access-only and “small lots” (which allow only one dwelling on the lot) to provide additional opportunities for affordable, compatibly-scaled infill.
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Proposed R-2 Overlay Zone Boundaries

The preliminary standards allow the following maximum dwellings:
• Alley-access-only lots: 1 dwelling, regardless of size
• Less than 2,250 s.f.: No additional dwellings beyond dwelling(s)
that exist on the lot at the time this standard is adopted.
• At least 2,250 s.f. and less than 4,500 s.f.: 1 dwelling
• At least 4,500 s.f. and less than 9,700 s.f.: 2 dwellings
• At least 9,700 s.f. and less than 13,500 s.f.: 3 dwellings
• At least 13,500 s.f.: 1 dwelling plus 1 dwelling per 4,500 s.f.

There is also a unique provision to encourage “cottage” development”
that allows additional small dwellings on lots that are at least 9,700 square
feet.
Setbacks. A “setback” is a required distance that must separate the
main parts of a structure from the street, alley, an adjacent property line,
or a building on an adjacent property. Setbacks help provide fire safety,
privacy, appropriate relationships among dwellings, and other important
benefits. In the JWN R-2 area, the predominant pattern is a one- to twostory house in the front of the lot, facing the street and relatively close
to another house on one or both sides. Houses generally have gabled (or
hipped) roofs avoiding massive walls above the first floor, in most cases.
Other structures, such as garages, are typically fifteen feet high or less; and
most also have gabled roofs, which lessen impacts on adjacent neighbors’
backyard privacy and avoid looming walls that crowd adjacent neighbors.
Current R-2 setbacks allow 35-foot high walls placed only five feet
from the adjacent property, including in the backyard. The preliminary
standards seek to restore the very successful pattern of dwellings and other
structures by two main mechanisms. First, setbacks now have both a vertical part and a sloped part. For example, in the first 60 feet of the lot, any
part of a structure that’s twelve feet or less above grade must be at least
five feet from the adjacent property line, as with the current R-2 setback
standards. For those parts of the structure above twelve feet, however, the
required distance from the property line increases by one foot for every ten
inches in additional height. So at fourteen feet above grade, the structure
must be at least 7.5 feet (approximately) from the property line. Sloped
setbacks dovetail very well with the predominant sloped roof forms found
in this area.
The second mechanism is to have different setback standards for the
rear of a lot (any part beyond 60 feet). The same sloped setback concept
is used, but the sloped portion begins at eight feet high in the rear of the
lot. This keeps the higher parts of a structure further away from adjacent
neighbors’ backyards.
Note that the sloped setback does not prohibit walls that are higher than
twelve (or eight) feet. It simply requires that higher walls be further back
from the adjacent neighbors. The preliminary standard has many provisions for gables, dormers, and other “intrusions” into the setback. There is
also a provision, modeled on current practice, to allow additional intrusions into the sloped portion of the setback, if the affected neighbors grant
permission. (The preliminary standards include draft diagrams illustrating
sloped setbacks.)
Maximum building height. Maximum building height is another key
standard to assure structures are compatible in scale with the area’s pattern
of one to two stories for primary dwellings and one story for secondary
dwellings. The preliminary standard limits most dwellings – those with
sloped (e.g., gabled or hipped) roofs in the front portion of a standard lot –
to 30 feet high at the tallest point (not counting chimneys). Flat roofed 		
				
(continued on page 6)
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Work Moves Ahead (continued from page 5)
dwellings in this context are limited to 20 feet. Dwellings in the rear of a
lot, or on an alley-access-only or “small lot,” are limited to 18 feet high.
The maximum height of non-dwelling structures, including garages and
accessory buildings is 15 feet.
Roof form. Almost all dwellings and most other structures in the JWN
R-2 area have gabled or hipped roofs. This element is not just an important
visual feature; this form of roof is an important way to appropriately place
building mass to reduce negative impacts on privacy, air flow, sunlight,
and viewscape of neighbors. The preliminary standards require roofs over
200 square feet to have a fairly modest slope of 8 inches rise for every
twelve inches horizontally. There are provisions excepting shed roof dormers and porches. Small, one-story houses that are the only dwelling on
the lot may also have roofs without the required slope as a way to facilitate
both affordable housing and creative “cottage-scale” designs.
Lot coverage. These standards limit how much of a lot can be covered
by structures and other built elements. This type of standard is critical to
allowing natural permeation of storm water, as well as open, arable areas
suitable for large-scale trees and vegetation. Past work has indicated that
this is can be a complex issue to address without some form of “design review” process. Since implementing a design review process is a potential
later stage in Eugene’s evolution of its building standards, the preliminary
standards here add only one additional factor that can be readily measured
and that addresses one of the main impacts on permeable and arable surface areas. (Regarding design review, note the possibility of an “opportunity siting” category of “adjustments,” discussed below.)
The current R-2 standard (which will still be required) limits structures
to fifty percent of a lot’s area. The preliminary standards adds another
requirement that “vehicle use areas,” whether paved or unpaved, including driveways, on-site parking, and turnarounds, cover no more than 20
percent of the lot.
Alley development standards. JWN members and City staff and consultants have identified alley dwellings as having substantial potential for
both positive and negative impacts. The preliminary standards are intended to prevent incompatible alley development from causing further loss
of adjacent neighbors’ privacy and viewscape, creating an increased sense
of crowding, and causing negative impacts on safety and other aspects of
livability stemming from too much traffic on alleys that were built only
for “utility” access. At the same time, the preliminary standards attempt
to allow small-scale, affordable, well-designed housing on newly created,
alley-access-only lots. The key standards that govern alley-access-only
lots are maximum lot configuration, dwellings per lot, setbacks, and
height limits, discussed earlier. Alley-access-only lots can be smaller than
standard lots and are limited to one dwelling. In addition, any residential
dwelling that takes primary access from the alley (even if it’s on a lot that
also abuts the street) must provide open space as a “front yard” along the
alley. The standards also require at least one on-site parking space per
dwelling. For standard lots, no more than one dwelling can use the alley
for primary access unless the alley meets City standards for right-of-way
and paving.
Small lot standards. “Small lots” have an intended purpose similar to
alley-access-only lots: small-scale, affordable, single-family detached
dwellings. This form of housing is one of the unique elements of the JWN
R-2 area and provides a housing type that isn’t typically found in other,
more homogenous neighborhoods. The preliminary standards seek to
avoid the limited number of small lots that exist in the JWN R-2 from being consumed for attached, multi-unit development, which can occur economically on, and is better suited to, larger lots. As with alley-access-only
lots, the key standards for “small lots” are lot configuration, dwellings per
lot, setbacks, and height limits.
Front entry, garage, and driveway standards. A well-established principle is that the design of residential development can greatly influence the
degree of connection between residents’ private living spaces in dwellings
and yards with the public space on sidewalks and streets. A stronger connection between residents and public spaces, in turn, improves both safety
and the social fabric and livability of a neighborhood. The preliminary
standards seek to require new development to follow the strongly-established design patterns in the JWN R-2 area that produce a high degree of
connection among residents and between residents and street and sidewalk
activity. In addition, extensive driveway paving next to the street and wide
or multiple curb cuts diminishes the sidewalk safety and appeal for pedestrians and bicyclists.

“Smart Growth” from the Eugene
Downtown Area Housing Policy Analysis
“Eugene’s older neighborhoods, with their historic
houses and tree-lined streets help to trace Eugene’s built
history and define the character of our city. Many of our
historic neighborhoods represent exactly the sort of
development that cities acrossthe nation are now trying to
promote as ‘smart growth.’
The New Urbanism approach to urban design takes as its
model the pattern of development found in our historic
neighborhoods. Promoting this compact, pedestrian-friendly
development is part of Eugene’s growth management goals.”
2021 ADU Testimony - Batch 5

How to participate in the JWN
Infill Compatibility Standards Process
• Visit the JWN Web site at jwneugene.org/infillstds and read
the background information and preliminary standards.
• Take the JWN infill survey at jwneugene.org/survey .
• Come to the JWN General Meeting on Tuesday,
January 13 to get an update on the JWN ICS process.
• (See meeting info on page 1.)
• Participate in the JWN PlanJam Workshop #2 on January
24 (See article on page 7.)
• Come to the JWN General Meeting on Tuesday, February
10 to deliberate and vote on a proposed set of standards.
• Contact the JWN Chair to get additional information or
provide comments or suggestions. (See contact info on
page 7.)
The key standards are: requiring the primary dwelling to have a front
entry that faces the street; prohibiting “snout-nosed” development, with
the garage in front of the house; and limiting driveway width near the
street, as well as curb cuts, to 10 feet.

Adjustments to standards
State regulations generally require development standards to be “clear
and objective,” which means no discretion is left to the official reviewing
development applications. The preliminary standards are intended to meet
that requirement. A limitation of clear and objective standards is that they
may not allow the most appropriate handling of special cases, where the
intent of the standards can be clearly met or exceeded by a development
that may not meet one or more of the clear and objective standards.
To address this aspect of the standards, the preliminary standards
include possible “adjustments” to some of the standards based on special
conditions, which may involve some discretion. An adjustment is really
just an alternative standard. State regulations allow such alternatives, as
long as there’s a clear and objective standard in place, as well. As an example, the preliminary standards include a possible adjustment allowing a
dwelling’s roof pitch to be less than required by the basic, clear and objective standard, as long as the roof pitch is no less than the median pitch of
the residential dwellings on lots within 300 feet of the subject lot.
An additional approach that may be considered with the preliminary
standards is to allow adjustments for “opportunity sites.” Essentially this
would require approval of a specific development design by some established group(s) and/or individual(s). For example, additional dwellings on
a lot or reduced setback requirements might be permitted (within established limits), as long as the development’s design was approved by the
JWN Executive Board and the Planning Director as meeting or exceeding
the purposes of the adjusted standards. This will be an important topic during JWN members’ discussion of the infill compatibility standards.
There are many other elements in the preliminary standards. Please
take the opportunity to look them over and join with other JWN members
to help formulate a final set of proposed standards.

How does one keep from “growing old inside”? Surely only in
community. The only way to make friends with time is to stay
friends with people…. Taking community seriously not only gives
us the companionship we need, it also relieves us of the notion
that we are indispensable.
-- Robert McAfee Brown

05/17/2021 to 05/18/2021

6

Page 93 of 279

Join your neighbors in developing
infill standards for JWN

JEFFERSON WESTSIDE NEIGHBORS
PLANJAM / WORKSHOP #2

On Saturday, January 24th residents from throughout the
Jefferson and Westside neighborhoods will meet to continue
working on proposed infill standards for parts of the JWN.

January 24, 2009
Chavez Elementary School
1510 West 14th Avenue
8:30 a.m. to 12:30 p.m.
Agenda Summary

The detailed agenda and draft of preliminary standards
are available on-line at: jwneugene.org/planjam2
8:30 a.m. – Registration
8:45 a.m. – Welcome; introduction to the workshop
9:00 a.m. – Background & foundations
Brief recap of: infill compatibility standards issues and work to date; description of the JWN R-2
“heritage” area covered by standards; catalog of
negative impacts from incompatible infill
9:30 a.m. – Definitions; lot configuration; lot coverage
10:00 a.m. – BREAK
10:15 a.m. – Maximum dwellings per lot
10:45 a.m. – Setbacks and maximum building height
11:15 a.m. – Alley & “small lot” development standards
11:35 a.m. – Roof form, front entry, garage, and driveway
standards
11:55 a.m. – Adjustments to standards, opportunity siting
12:20 p.m. – Workshop evaluation & next steps
12:30 p.m. – End of workshop

Residents who attended PlanJam #1 explored the positive
characteristics of the neighborhood, the impacts of incompatible infill and identified areas for infill standards. Participants
in PlanJam #2 will build on that work by looking at specific
standards that address the most significant impacts of incompatible infill such as setbacks, height, number of dwellings
per lot, etc. (See the agenda summary on this page.)
It’s not necessary to have attended PlanJam #1 in order to
attend PlanJam #2. The workshop agenda includes time to
provide background and describe the foundations for infill
standards. Helpful information about the work JWN residents
have done up until now can be found on the JWN Web site at
jwneugene.org/infillstds.
We look forward to seeing you at PlanJam #2. If you have
questions about the workshop, please contact the Chair. (See
page 1 for contact information.)

See you at PlanJam #2!

Please RSVP letting us know if you plan to attend
so we can plan handouts and refreshments:
On-line at: jwneugene.org/planjam2
E-mail: Chair@jwneugene.org
Phone: 343-4309
Participation guidelines
All JWN members can participate in the discussions and
input. (JWN members are individuals who live or own
property in the JWN or who are the principal in a business
located in the JWN.)
Non-JWN members are welcome to attend as observers.
(We ask non-JWN members to identify themselves and
not engage in discussions, Q&A, etc. so as not to impinge on
JWN members’ opportunity to participate.)
All participants and observers will be asked to provide
contact and other information. This information will not
be shared outside the JWN Executive Board and other
individuals working on the JWN infill compatibility
standards process.

Lend a hand...

Give a little time and talent and gain
a lot in return. Great neighborhoods happen because
people who live in them care.
Come join your neighbors and help maintain the Jefferson and Westside neighborhoods as safe, vital places to
live.
Some of the volunteer spots that are available include:
help with events (picnic, neighborhood clean-up, National
Night Out), attorney, publication distribution, working on
land use issues, Web wizard, fund raiser, outreach activist,
business relations developer.
For a description of these and other volunteer openings,
please see: jwneugene.org/volunteer or contact the Chair
(info to the left).
Remember, YOU are the Jefferson Westside Neighbors!

JWN residents and park volunteers planted over 500 native plants at
Charnel Mulligan Park in November. More planting to come!
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It’s a new year for Eugene...
are you wondering about
city government?

the budget?

parks?

sustainability?

diversity? homelessness?
public safety? planning?

Well, so are we!
So don’t miss this opportunity to join your
neighbors for a lively question and answer
session with Eugene’s City Manager, Jon Ruiz.

JWN General Membership Meeting
Tuesday, January 13th
First United Methodist Church
1376 Olive Street
7:00 p.m. to 9:00 p.m.
(see page 1 for a detailed agenda)

Jefferson Westside Neighbors
Executive Board

Chair:
Rene Kane 343-4309
renekane@comcast.net
Vice-chair: Ilona Koleszar
Treasurer: Garrick Mishaga		
Secretary: rotating
At-large Board Members:
Aimee Code, Carol DeFazio, Cialin Mills-Ostvald
Angela Rooney, Garrick Mishaga Jr.
Newsletter Editor: Rene Kane

JWN meeting minutes, financial information, bylaws,
and additional information are available on the JWN
Web site at jwneugene.org or by contacting the chair.

			

Proposed R2 Overlay Zone Boundaries

Find out how you can help develop infill standards for the JWN!

Open NOW...

JWN newsletter policy

This is the official newsletter of the Jefferson Westside
Neighbors. The newsletter Editor, in conjunction with the
JWN Board, is responsible for all content, subject to City
approval in City-funded issues. (This issue was printed
with City of Eugene funds.) Articles with bylines reflect the
opinion of the authors and not necessarily that of the JWN
Board, the neighborhood association, or City staff or public
officials. We welcome submissions of all types, including
articles and letters. All submissions are subject to editing or
shortening for publication. All submissions must be accompanied by the author’s name, home address, and phone number or e-mail address. (We do not publish authors’ addresses,
phone numbers, or e-mail addresses unless requested by the
author.) To submit an article or letter, or for more information, please contact Rene Kane, JWN newsletter editor.at
rkane@comcast.net, or 343-4309.

E-mail or printed?

Choose how you receive JWN news: Receive your
JWN newsletters and announcements via email OR
receive printed copies by US mail. You choose. Just
let us know which you prefer by e-mailing or calling
Rene Kane, JWN chair at renekane@comcast.net or
343-4309.

Neighborhood News
T h e O f f i c i a l N e w s l e t t e r o f J e f f e r s o n We s t s i d e N e i g h b o r s

Learn about important issues that affect you and where you live! Want to know about
developing effective infill standards for the Jefferson Westside Neighborhood? Want to know
more about neighborhood events, safety. planning and land use?
Open NOW...

Jefferson Westside Neighbors
c/o: Neighborhood Services
99 West 10th Avenue
Eugene OR 97401
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ICS ATTACHMENT D
From:
To:
Subject:
Date:

TomHappy@aol.com
HARDING Terri L;
planning commission public hearing comments
Thursday, October 08, 2009 3:30:48 PM

I am writing to comment with regard to the proposals addressed in the 3 public hearings before the
Eugene Planning Commission on October 20, 2009. I will comment on each proposal in the order
presented in the hearing notice.
1. Jefferson-Westside Special Area Zone (City File # CA 09-3, RA 09-2, Z 094): I urge the planning commission to approve these standards. A large group of neighbors have
been active in creating these proposed new standards, and there is tremendous support from
various different stakeholders. Current standards are doing substantial harm to the integrity of
these neighborhoods, causing many to move away. My family is waiting to see if sensible
standards are enacted. If not, we also will move away from this neighborhood that we dearly love.
I could write several pages of commentary, but I know that others will cover all relevant factors, and
I need to tend to my toddler. As I have already put in hundreds of hours of time and have
presented written or oral comments many times in the past 4 years on this general topic, I will be
brief today.
2. Building height restrictions west and south of campus (City File # CA 096): I own a house in the South University Neighborhood Association area, and I have been active
in that neighborhood association's meetings in the past. I strongly urge the planning commission to
pass this proposal to limit building height in the high density areas of this neighborhood. The trick
with infill and redevelopment is to increase density in ways that enhance the character and livability
of existing, heritage neighborhoods. Too much too fast is a recipe for disaster. Most homes are a
maximum of two stories in this area, with occasional 3-story apartment buildings in the transition
zones (residential/commercial interface areas). Limiting building height, especially with the spate
of redevelopment happening in these areas of late, will go a long way toward preserving the
character and livability of this area.
3. Off-street parking near UO (City File #CA 09-7, RA 09-3): The general notion
of these standards is something I support. However, I caution you to be careful with the notion of
allowing tandem parking to count toward minimums for off-street parking in alley. Many alleys are
too narrow to allow for tandem safe tandem parking, unless there is adequate depth to the off-alley
parking areas. For example, my back yard abuts a 12 foot wide alley, with a multiplex directly
across the alley which allows tandem parking (landlord says City suggested this). Cars parked in
tandem usually are right at the plane of the alley way, or even protruding into it. In the 4 months
this has been occurring, my fence has been hit and damaged twice by cars trying to back out, and
once a car in an adjoining parking spot was hit as a car tried to back into the alley. There just isn't
enough room for a safe turning radius when cars are tandem parked in this particular case.
Thanks for the opportunity to comment.
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Sincerely,
Tom Happy
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From:
To:
Subject:
Date:

Doug Heiken
HARDING Terri L;
Re: JEFFERSON WESTSIDE SPECIAL AREA ZONE
Thursday, September 24, 2009 9:39:57 AM

Dear City of Eugene Planning Commission c/o Terri Harding,
Please accept my comments on the infill standards related to the JeffersonWestside Special Area Zone.
In order to preserve the character of our neighborhood, I am strongly in
favor of the proposed new infill restrictions. I understand the importance
value of compact urban development and appropriate infill, but there has
to be better balance.
Unfortunately these changes came too late for our block which has already
been severely degraded by one of these back-yard monstrosities (a splitlot fourplex that hovers over everyone's back yard and ruins our privacy,
increases traffic, and pounds our alleys).
Respectfully submitted,
/s/
________________________________________________________
Doug Heiken
909 W. 10th Ave
Eugene OR 97440
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From:
To:
cc:
Subject:
Date:
Attachments:

Paul Conte
Eugene Planning Commission;
HARDING Terri L;
Simplified Guide to S-JW and Density/Goal 10 analysis
Monday, October 12, 2009 10:13:28 AM
GuideToS-JWzone.pdf
S-JWDensityAndGoal10Analysis.pdf

October 12, 2010
Dear Planning Commissioners,
We're looking forward to the public hearing and your deliberations on the
proposed S-JW Special Area Zone.
Based on your most recent work session, JWN representatives, staff and
the City Attorney refined the S-JW proposal to simplify and clarify the
purposes, as well as several other sections. The proposed clear-andobjective code now reflects a careful balance that provides adequate
protection, a great deal of flexibility and uses simple and direct language,
as far as possible.
Nevertheless, the requirements of clear-and-objective standards mean
some sections of the code have legalistic and technical elements to deal
with less common cases.
To aid you and the public in your substantive evaluation of the proposed SJW standards, I've attached a (hopefully) simplified and readable
description of the S-JW standards and several FAQs to clarify issues. This
guide is also posted on the JWN Web site at:
http://jwneugene.org/documents/GuideToS-JWzone.pdf
to the
I encourage you to read this description prior
public hearing because it should be very helpful in understanding issues
that may be raised in oral testimony.
I've also attached an analysis of the current and potential dwelling counts
and densities in the area encompassed by the proposed S-JW zone. The
analysis is then used to evaluate the S-JW zone's compliance with Metro
Plan and local refinement plan designations and with Statewide Planning
Goal 10 (Needed Housing) requirements for buildable lands.
As you'll see, the proposed S-JW zone is consistent with Metro and local
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refinement plan "Medium Density residential" designations and with Goal
10 requirements. In addition, preliminary data from the ECLA process
adjustments will be necessary in the ECLA buildable
indicates that no
land estimates when the S-JW zone is adopted.
The data is based on tax lot information from the Lane Council of
Governments Regional Land Information Database and on direct
observations of many of the sites to confirm dwelling count. The data for
this analysis has been provided to the Eugene Planning Division staff for
their verification. This analysis is also posted on the JWN Web site at:
http://jwneugene.org/documents/S-JWDensityAndGoal10Analysis.pdf
Additional information on the S-JW standard, the encompassed
neighborhood area and the history of the extensive community process
that developed the proposal is available on the JWN Web site at:
http://jwneugene.org/infillstds.html
Finally, please keep in mind that the proposed S-JW standards don't
include the "Design Approval Adjustments" section which the JWN
proposed. This discretionary, "alternative path" was, and is, a fundamental
element of the neighborhood community's proposal to accommodate even
greater density with compatible infill.
The JWN is hopeful the Planning Commission will include implementation
of this alternative path as one of the first Opportunity Siting demonstration
projects.
Please let me know if you have any questions regarding the attached
documents of the S-JW standards.
Respectfully,
Paul Conte
JWN Liaison for Infill Compatibility Standards and Opportunity Siting
1461 W. 10th Ave.
Eugene, OR 97402
344-2552
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Jefferson Westside Neighbors
A City-Chartered Neighborhood Association

Citizen’s Guide and FAQ
for the

S-JW (Jefferson-Westside Special Area Zone)
Updated: October 12, 2009
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Citizen’s Guide and FAQ
for the

S-JW (Jefferson-Westside Special Area Zone)

I.

Introduction to this Guide
A.

What this guide provides
This guide is intended to provide a readable, informal description of the main
elements in the proposed S-JW zone.
It also includes some Frequently Asked Questions (FAQs) to help clarify the
proposed standards.

B.

Disclaimer
This guide is not a legal document. It was not produced or approved by City
of Eugene. It is not a complete description of the proposed S-JW zone. There
are omissions and are ikely to be some errors. You should rely on documents
provided by the City of Eugene, and not this guide, for any decisions you
make with respect to the proposed standard.

C.

Zoning standards
Before reading descriptions of the S-JW zone’s provisions, it may be helpful
to review a few points about zoning code.
Almost all the lots encompassed in the area of the proposed S-JW zone are
currently zoned R-2 (Medium Density Residential). There are also two lots
zoned C-1 (Neighborhood Commercial). The City is considering a proposal to
rezone the current R-2 lots to a new, S-JW “special area” zone. If approved by
City Council, the new zone would make changes to standards that govern the
following aspects of the lots encompassed by the S-JW standards:
•

Use. How a lot and structures on the lot can be used.
The only proposed changes in this area are to prohibit correctional
facilities and some commercial uses. (This change does not affect the
two lots zoned C-1.)
See the “Uses” section below for a description of the new standards.
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•

Development standards. What can be built on a lot, including
dwellings and other structures, driveways, parking areas and so forth
These standards apply whenever an owner proposes to do any form of
development, including building or modifying structures, driveways,
parking, etc.
See the “Development Standards” section below for a description of
the new standards.

•

Creation of new lots or changes to lot boundaries.
These standards apply only when an owner proposes to divide a lot to
create two or more lots or when the owner(s) of two adjacent lots
propose to move a common portion of the lots’ boundaries.
Otherwise, these standards do not affect current lots or what can be
built on these lots.
See the “Lot Standards” section below for a description of the new
standards.

Understanding “clear-and-objective” standards. State law requires that
zoning standards have what’s known as a “clear-and-objective” form. State
law also allows some “discretionary” standards, but only as an additional
alternative to the clear-and-objective set of standards.
All S-JW development and lot standards are clear-and-objective standards,
except for two fairly minor “adjustments” (a legalistic term for one form of
discretionary standard).
The idea behind clear-and-objective standards is that the standards can be
checked simply by measurement or other direct method, such that two
qualified individuals will always (or at least, almost always) reach the same
decision about whether a proposed new lot or development feature meets the
standard.
Building height is a good example: One section of the S-JW standards says:
“The maximum height of any part of a garage or building that is not a
residential building is 15 feet. … The height of any part of a structure shall be
measured as its vertical distance above grade.” Presumably, any qualified
individual who checks a structure will be able to determine whether it
complies with this clear-and-objective standard.
The benefit of using clear-and-objective standards is they remove personal
opinion and ambiguity. However, clear-and-objective standards are
unavoidably less flexible than discretionary standards. For example, there
would be a lot more flexibility with a building height standard that said:
“Buildings shall have a maximum height that is consistent with the
surrounding buildings and the overall neighborhood character.” However,
there would also be a lot more potential for disagreement and abuse with such
a standard.
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As a consequence of clear-and-objective standards’ rigidity, it sometimes
requires lengthier code and more technical jargon to make sure the code
adequately prevents circumvention of its intent, yet provides reasonable
flexibility, as well. For that reason, the S-JW code itself is fairly long and
some sections may appear complex, especially when compared to this guide.
Just keep in mind that most of the code deals with less common situations. For
typical cases, the applicable code is generally fairly concise and
comprehensible.

D.

References to code
The descriptive sections below generally follow the same sequence as the
proposed S-JW code itself. Associated with each topic is an S-JW code
section reference, such as “9.3615,” so you can quickly find the specific code
that’s being described. Most of the S-JW code is contained in a proposed set
of new sections that will use numbers from 9.3600 to 9.3699, as needed. A
few of the S-JW code sections refer to other parts of Eugene’s land use code,
for example the 9.0500 section that contains definitions.

E.

Additional information
You can find additional information on the City’s Web site at:
http://www.eugene-or.gov/infill
A great deal of information on how the proposed S-JW standards were
developed through a JWN community process and much more about the
character of the neighborhood areas encompassed by the proposed S-JW zone
is available on the JWN Web site at:
http://jwneugene.org/infillstds.html

F.

Submitting questions and comments
You can submit additional questions or comments on this guide or the S-JW
zone by e-mailing:
sjw@jwneugene.org
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II.

General
A.

Purposes (9.3600)
The overarching purpose of the S-JW zone is to prevent residential infill that
would significantly diminish, and to encourage residential infill that would
enhance, the stability, quality, positive character, livability and natural
resources of the encompassed residential areas. More specifically, the
purposes of this zone include:
1. Contribute to maintaining and strengthening a high quality urban core
environment with compatible commercial and residential development so
that people of a variety of incomes and household compositions will desire
to live close the city center and will be able to afford to do so.
2. Protect and maintain these healthy, established, residential areas by
ensuring compatible design for residential infill development in terms of
lot patterns; uses; development intensity; building mass, scale, orientation
and setbacks; open space; impacts of vehicle ownership and use; and other
elements.
3. Reinforce and complement positive development patterns identified
through a community process conducted by the City-chartered
neighborhood association that encompasses the S-JW zone.
4. Accommodate future growth without eroding the areas’ residential
character (as defined in EC 9.0500) and livability.
5. Promote stability of the neighborhood community by maintaining a
balanced mix of single-dwelling, duplex, and multi-dwelling residential
development that contributes positively to the predominant residential
patterns that arose as the neighborhood was built out. Prevent
destabilization that would result from major residential redevelopment.
In the S-JW area, the historical reference pattern is predominantly one
dwelling on a lot (approximately 70% of lots) and two dwellings per lot,
including small duplexes and primary plus accessory dwelling
combinations (a total of approximately 20% of lots);
6. Limit the density and intensity of permitted development to a level of
development that doesn’t fundamentally replace the essential character of
the encompassed area (i.e., by redevelopment).
7. Support the encompassed areas as transition areas between higher
intensity residential and commercial land uses adjacent to the S-JW areas
(e.g., along W. 13th Avenue and Willamette Streets to the north and east
of the Jefferson neighborhood portion of the S-JW area) and lower
intensity residential areas adjacent to S-JW areas (e.g., the R-1 zoned areas
to the east and south of the Jefferson portion of the S-JW area), in terms of
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density; building mass, scale, setbacks and facades; open space; and other
elements.
8. Promote a safe, hospitable and attractive environment for pedestrians and
bicyclists, including individuals of all ages and abilities, particularly by
establishing development standards that do not allow automobile use to
reach levels that create hazards or disincentives to pedestrian and bicycle
use on local streets and alleys;
9. Promote public safety by fostering a strong visual and social connection
among living areas of dwellings that are close to one another, and between
the living areas of dwellings and the public realm;
10. Provide for a range of dwelling types, tenures, density, sizes and costs,
including by encouraging the preservation of existing small lots and small,
relatively lower-cost, single-dwelling, detached homes, as well as by
encouraging new, smaller and relatively lower-cost, detached, singledwellings and duplexes;
11. Implement clear and objective standards that support the above purposes,
while allowing for alternative discretionary standards to provide additional
flexibility for compatible residential development.
Q? What legal effect do the S-JW Purposes have?
A. State law requires that residential standards not be unreasonable, and the purposes
provide a foundation for understanding why the City adopted the standards.
Otherwise, the purposes have little if any legal role. The purposes
themselves are not used as approval criteria for land use actions or
development permits because the code sections serve that function.

B.

Area Covered (9.3605)

http://jwneugene.org/Maps/JWR2Map.jpg
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C.

Current Zoning and use
All of the 575 tax lots in the area shown on the map above, except two, are zoned
R-2 (Medium-Density Residential). All these lots will be rezoned to S-JW. 1
Two lots on which there are neighborhood stores are zoned C-1. These two
lots will not have their zone changed. (The stores are located at W. 11th Ave.
and Tyler St. and just south of W. 11th Ave. on the east side of Monroe St.)
Here’s a breakdown of the 573 R-2 lots’ current use or status:
Use or status

Number of lots

One or more dwellings

Acres

544

78.3

Vacant (privately-owned and
developable)

8

0.9

Vacant (privately-owned, but not
developable)

3

0.2

City-owned (Amazon channel)

3

0.5

County owned (near Fairgrounds)

1

0.01

Group home

2

0.5

Churches & church parking

9

3.2

Tax lots for condominiums (no land
area)

3

0.0

573

83.6

1 dwelling

400

2 dwellings

95

3+ dwellings

49

Total

III. Definitions (9.0500)
Several new definitions or clarifications are added to make the S-JW standards
clearer. These include:
• Street-fronting lot
• Lot Line
• Interior Lot Line
• Residential Building
• Driveway
• Lot and Parcel
1

Note that Monroe Park comprises eight tax lots, seven of which are also zoned R-2 and one zoned PL (Public
Land). The Monroe Park lots are not affected by the S-JW standards and aren’t included in the table above.
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IV.

Commercial Lots (9.2161 and 9.2170)
The two existing C-1 (Neighborhood Commercial) lots will be covered by existing
C-1 zone standards, with the following exceptions.

A.

Dwellings Allowed
C-1 allows residential dwellings on these lots. The maximum number of
dwellings allowed will be governed by the S-JW standards. (See “Dwellings
Per Lot,” below.).

B.

Setbacks
The C-1 zone development standards generally specify minimum building
setbacks. However, for these two lots different setbacks from interior (i.e., not
on a street or alley) lot lines apply.
Buildings must be set back at least ten feet from all interior lot lines. In
addition, at a point twenty feet above grade, the setback slopes away from the
lot line (i.e., inward) at 12 inches horizontally for every 10 inches vertically
(about fifty degrees from vertical).
This setback standard allows full two-story structures on the small lots
occupied by these two stores, while preventing new development to create
large, high vertical walls close to the adjacent residences.

V.

Uses Allowed (9.3615)
The uses allowed on S-JW lots are generally the same as those that have been allowed
on R-2 lots, with the following exceptions that are not allowed in the S-JW zone:
•

Correctional Facilities

•

C-1 Commercial Zone uses, unless the use is specifically listed in the list of
R-2 uses (in Table 9.2740)

The second prohibition bears some explaining. The R-2 zone allows many uses other
than just dwellings; for example, churches, residential treatment centers, day care and
others. R-2 also conditionally permits all the uses allowed in the C-1 zone, as well.
The S-JW zone removes this blanket permission and limits commercial uses to just
those that are specifically identified in the list of R-2 uses (e.g., an athletic facility).
S-JW allows almost all forms of dwellings, other than boarding houses and
dormitories.
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VI.

Development Standards (9.3625)
Development standards control what can be done with a lot, including building size
and features, the number of dwellings allowed, driveways, parking, open space,
fences, etc.
The S-JW development standards are intended to assure new residential development
is compatible with the form, scale and intensity of the established neighborhood
character.

A.

Roof Form (section 2)
Sloped roofs with a minimum 6:12 pitch are generally required for most
structures.
There are a number of exceptions for small buildings, dormers and porches.
Also, up to 1,000 square feet of roof area can be flat or have a low slope, as
long as none of the area is higher than 15 feet and is on a dwelling that is the
only dwelling on a lot. (About 70% of the S-JW lots have only one dwelling.)
There is also a provision to allow a roof with a pitch lower than 6:12, as long
as the pitch is no less than the median pitch of residential buildings within 300
feet.

B.

Alley Development (section 3)
The S-JW standards support modest-scale dwellings on alleys. The alleys in
this area were not originally designed or used for access to dwellings. Instead,
alleys were traditionally used for occasional access to the rear of lots; for
example, to bring in garden materials.
Despite the original design and purpose of S-JW area alleys, over time a
number of small accessory dwelling units (ADUs) were created that took
access from the alley. Unfortunately, in later years, out-of-scale, multi-unit
dwellings were also built in the alleys, significantly impacting adjacent
residents peace and privacy in their backyards and adding unplanned-for
automobile traffic on the alleys and side streets.
The proposed standards encourage alley development that has a “lane-like”
character, typified by small, single-unit dwellings, oriented to the alley as if it
were a lane, and with small “front” yards between the dwelling and the alley.
Determining whether a dwelling is an “alley” dwelling. The S-JW code uses a
well-defined set of rules to determine which dwellings on a lot are considered
to take their primary access from the alley and are therefore subject to alley
development standards.
Most cases are covered by fairly simple rules:
•
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•

On a lot that has access only from the street, none of the dwellings are
considered alley dwellings.

•

When there is a single dwelling on a lot that can be accessed from both the
street and the alley, that dwelling is not considered an alley dwelling.

In the limited cases where there are multiple dwellings on a lot accessible
from both the street and the alley, the following rules apply:
•

For each on-site parking space that can be accessed only from the street,
one dwelling is considered to take its primary access from the street (and
is therefore not subject to alley development standards).

•

The remaining dwellings (if any) are considered alley development.

Special standards for alley development. The most important limitations on
alley development are the following:
•

There can be only one alley dwelling on a lot, unless the lot is on the
corner of a street and an alley. (This allows traffic to and from the alley
dwellings to access the street without travelling past interior lots’
backyards.)

•

No alley dwelling can have more than three bedrooms.

•

Each alley dwelling must have one on-site parking space accessible from
the alley.

If a lot has one or more dwellings that take primary access from the alley
(whether or not the lot is an alley access lot), there must be an open area
adjacent to the alley that serves as a “front yard” on the alley. This area must
meet the following conditions:
•

Be at least 400 square feet.

•

Abut the alley for at least ¼ of the lot line along the alley.

•

Be a minimum of at least 10 feet deep along its entire extent.

This area can optionally be placed between a parallel parking area along the
alley and the alley dwelling.
The alley dwelling closest to the alley (which may be the only alley dwelling)
must be oriented towards the alley, either facing it, opening onto a porch on
the alley or opening onto a porch next to a “head-in” parking area off the
alley.

C.

Main Entrances (section 4)
Generally, the residential building closest to the street must be “streetoriented” by having a main entrance that faces the street or opens onto a front
porch of at least 30 square feet.
These standards also allow main entrances of a “courtyard cottage” to face the
courtyard, rather than the street.
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D.

Garage Doors (section 5)
Within 30 feet of the street, the width and height of garage doors is generally
limited to single-car garage dimensions – one door up to 9 feet wide and 8 feet
high. Beyond 30 feet, there’s no limit on garage door dimensions.
Garages accessed from an alley can have one or two doors, 8 feet high and up
to 18 feet wide total.

E.

Driveways (section 6)
The driveway standards are quite detailed to deal with a variety of uncommon
situations. However, the basic standard allows one driveway on each street the lot
abuts (i.e., corner lots can a driveway on each of the two streets the lot abuts).
The basic permissible driveway width is up to 12 feet, with a “flared” curb cut
that’s up to 14 feet wide.
Exceptions are provided for side-by-side duplexes to allow two driveways and
for cases where a wider driveway is necessary to skirt an obstacle.
Driveways from an alley to a parking area or garage can generally be no more
than 18 feet wide within 30 feet of the alley.

F.

Parking (section 7)
The basic parking requirement for each dwelling is one on-site or on-street
parking space for every three bedrooms (rounded up to the next whole
number).
Every twenty feet of the lot that abuts a section of a street where parking is
allowed counts as one on-street parking space. For many dwellings in the
S-JW area, the counting of on-street parking means no on-site parking is
required. In most other cases, only one on-site parking space is required.
Parking areas are prohibited in front of the dwelling’s main façade (i.e., in the
front yard). However, a parking space is allowed in front of a garage that is set
back from the front of the dwelling, which is a common situation for many
S-JW properties.

G.

Dwellings Per Lot (Table 9.3625 and 9.3626 section 1)
These standards set the minimum and maximum number of dwellings allowed
on a lot or multi-lot development site. The intent is to allow the predominant
forms of development that occurred during the build-out of the encompassed
areas, including:
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One single-family dwelling on a lot

•

A primary, single-family dwelling and an attached or detached
accessory dwelling unit (ADU), e.g., “granny cottage”

•

Small duplexes
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These forms of development account for over 92% of the S-JW lots.
In addition, the intent is to allow even greater density in the appropriate context and
with the appropriate scale. This is accomplished primarily through two means:
• By allowing an existing lot to be divided to create two lots, one of
which may be an alley access only lot or other “small” lot. (See the
“Lot Standards” section, below.)
• By allowing more than the normal number of dwellings on lots larger
than 9,000 square feet, as long as the resulting development follows a
“cottage” scale of development.
Maximum dwellings per lot. Here are the basic standards for maximum
allowable dwellings:
• Alley access only lot, regardless of size: 1 dwelling (with no more than
three bedrooms)
• Small lot (between 2,250 and 4,499 square feet): 1 dwelling (with no
more than three bedrooms)
• Lots between 4,500 and 8,999 square feet: 2 dwellings
• Lots 9,000 square feet and larger: 1 dwelling for each 4,500 square
feet (fractional results are rounded down to the nearest whole number)
Under the basic standards, about 99% of the S-JW lots would allow one or
two dwellings, which corresponds to the historical character of development.
Dwelling count calculation. In most cases, the calculation used to determine
the number of dwellings on a lot is simple: Each dwelling counts as one.
However, a new form of housing type has become increasingly prevalent in
Eugene and has a more significant impact on neighboring residents than
traditional forms of housing. These “high occupancy apartments” are four or
five bedrooms and occupied by unrelated individuals who share the rent. To
appropriately account for this housing type, the calculation is a bit more
complex in a few cases.
First, a dwelling with five or fewer bedrooms that is the only dwelling on a
street-abutting lot that is at least 4,500 square feet is counted as one dwelling.
This covers the vast majority of lots in the S-JW area.
To cover cases where there’s a larger primary dwelling and a small secondary
dwelling on a standard lot (4,500 square feet or larger), as long as the two
dwellings have no more than six bedrooms total, the dwelling count is simply
two. (One of the dwellings must also face the street to qualify for this calculation.)
For the few remaining cases, the dwelling count is the sum of two amounts:
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All dwellings with three or fewer bedrooms count one each

•

For the rest of the dwellings, the dwelling count is the sum of the
bedrooms divided by three and rounded up.
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So, for example, if there were two four-bedroom dwellings on the same lot or
development site, they would be counted as three dwellings.
“Bonus” dwellings. Additional dwellings are allowed over and above what
the basic standards allow. Lots between 9,000 and 13,499 square feet can
have one additional dwelling, and lots 13,500 square feet and larger can have
two additional dwellings. There are some special requirements, however, to
be allowed these additional dwellings:
• No residential building on the lot can have more than two dwellings;
• No dwelling on the lot can have more than three bedrooms; and
• No dwelling added to the lot after the S-JW zone is adopted or that is
on a lot that has more than the number of dwellings allowed by the
basic standards, can have more than 800 square feet of living area or
any point (other than chimney) higher than 18 feet.
These requirements promote “cottage” style development with smaller oneand two-unit structures. Such development is not only visually compatible
with the S-JW area’s character, this form of development offers an alternative
and more affordable housing type for both renters and owners (the cottages
may be condominiums).
About 18% of the S-JW lots would allow one or two “bonus” dwellings under
these provisions.
Minimum dwellings per lot. New development on lots or development sites
13,500 square feet or larger must also meet minimum requirements for
dwellings, which is one dwelling per 6,750 square feet, rounded down to the
nearest whole number.
Q? How will these standards affect the allowable density in the S-JW area?
A. The maximum potential density is approximately 14.6 dwelling units per
net acre (du/na). (“Net acres” include just the area of the tax lots, not
streets or alleys.) This falls within the Metro Plan “Medium-Density
Residential” density range of 14.28 to 28.56 du/na and is about 42% more
than the S-JW area’s current density.
Importantly, allowing existing lots to be divided to create new alley access
only lots and other “small” lots will provide even more opportunities for
compatible new development and allow an even higher potential density.
You can read a complete analysis of the S-JW potential density here:
http://jwneugene.org/documents/S-JWDensityAndGoal10Analysis.pdf
Q? Will the S-JW standards prevent or seriously reduce the rate of infill in the
area?
A. That’s unlikely. According to preliminary data from the Eugene
Comprehensive Land Assessment (ECLA), the projected rate of
redevelopment in this area would be about two or three new dwellings per

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

PC AGENDAPage
P83114 of 279

year. Since the S-JW standards would allow at least 340 additional
dwellings (not counting new dwellings on new lots created by lot
divisions), the S-JW zone can accommodate infill for over 100 years at the
projected rate.
Of course, not every one of the possible new dwellings is likely to be
built; nonetheless the data indicates there will be ample capacity for the
twenty-year planning period of 2010-2030. Note also the additional
capacity for infill from the creation of new alley access only lots and other
“small” lots.
Q? What happens to lots that have more dwellings than allowed by these
standards?
A. All the dwellings can be kept, maintained, and even rebuilt if they’re
damaged or destroyed by fire or other causes. However, no development
can occur that would increase the level of nonconformance.
Q? What are comparative standards in other Oregon cities?
A. The most comparable zone in Portland is the R5 zone. allows only singleunit or duplex dwellings (except in Planned Developments) and requires a
minimum of 4,500 square feet of lot size for the first dwelling and an
additional 5,000 square feet of lot for each dwelling above one. In some
areas, there are provisions for additional units for projects that are
approved through a design review process.
The Portland Comprehensive Plan designates most of the compact, closein, “traditional neighborhoods” (e.g., Laurelhurst, Hawthorne, etc.) as
being “Single-Dwelling,” with a maximum density of 8.7 dwelling units
per acre. (This works out to 5,000 s.f. for each dwelling, which
corresponds to Portland’s R5 zone.)
For comparison, in the S-JW area, the current density is already
approximately 10 dwellings per net acre, and the S-JW standards allow the
density to increase to over 14.5 dwellings per net acre.

H.

Maximum Building Height (Table 9.3625 and 9.3626
section 2)
The maximum building height standard allows larger residential buildings in
the front of lots that abut a street, but reduces the maximum height in the rear
of lots and on alley access only lots to preserve the privacy of adjacent
residents’ backyards and to avoid a sense of large structures “looming” over
adjacent backyards.
For residential buildings on standard lots and within 60 feet of the street, the
basic standard for maximum height is 30 feet, which allows two full stories
and a sloped roof.

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

PC AGENDAPage
P84115 of 279

Otherwise, residential buildings are limited to 18 feet (one or one-and-a-half
stories), and garages and non-residential buildings are limited to 15 feet.
Building height is measured from grade (ground level) to the highest point on
the roof, not counting chimneys.

I.

Building Setbacks (Table 9.3625 and 9.3626 sections 3 to 5)
A “setback” is a defined distance which a building must be away from either a
property line or another building. There are three main kinds of setbacks:
•

Street setback – the distance from the street to a building.

•

Alley setback – the distance from an alley to a building.

•

Interior setback – the distance from property lines separating adjacent
properties (or from buildings on adjacent properties) to a building.

The S-JW standards specify minimum setbacks for all three types. In addition
there is a maximum street setback.
Minimum setbacks provide visual and sound privacy, access for property
owners, fire department access and pathways for sunlight and fresh air
circulation. Maximum street setbacks help maintain dwellings’ orientation to
the street.
Setbacks are the most extensive and complex S-JW standards because there
are so many potential circumstances that must be considered, and threedimensional geometry is involved. Nevertheless, the standards applicable in
most circumstances are fairly straightforward.
Typical setbacks for a lot that fronts a street. In this common case, residential
buildings must be no closer than 15 feet and no farther than 30 feet from the
street right-of-way (typically the edge of the sidewalk). There are exceptions
to this rule that allow a building to be closer (up to 10 feet) or further (up to 30
feet) if residential buildings on adjacent lots are closer to, or further from, the
street than the S-JW standard.
Garages and other non-residential buildings must be at least 21 feet from the
street and 6 feet behind the front of the residential building closest to the
street.
Within 60 feet of a street, the interior setbacks (i.e., on either side of the lot
that abuts another lot) at ground level is five feet from the property line and
ten feet from any structure on an adjacent lot.
The S-JW has an additional, unique interior setback provision – at a distance
12 feet above grade (ground level), the setback increases 12 inches for every
additional 10 inches in distance above grade. This provision requires higher
parts of a structure to be further away from adjacent properties.
Beyond 60 feet from the street, the interior setback is similar, except the
sloped portion begins at 8 feet above grade. Sloped setbacks provide
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appropriate privacy and prevent structures that “loom” or crowd adjacent
residents’ backyards.
There are a number of exceptions to the basic interior setback standards. For
example, gabled and hipped roofs within 60 feet of the street can extend into
the setback area, since this is a typical form of houses in the S-JW area. In
addition, bay windows, eaves and other minor structural elements can
protrude into the setback area.
Up to two dormers on each side of a residential building’s roof may also
intrude into the sloped portion of an interior setback. Generally, dormers on
the front and sides of a building are limited to ten feet in width and must be at
least 7 feet from the nearest property line. Dormers on the rear of the house
that are at least 30 feet away from any adjacent property the dormer faces can
be wider than ten feet.
Also, if a legal agreement is reached between adjacent property owners,
structures can extend into any of the setback areas, as long as the intrusion
isn’t closer than ten feet to a structure on another property.
Alley setbacks. Residential buildings must be at least five feet from an alley.
Non-residential buildings must be at least two feet from an alley. Various
intrusions are allowed, but none may be closer than 2 feet from the alley.
Second-story window setbacks. To help protect adjacent residents’ privacy,
second-story windows must be at least 10 feet from all interior lot lines. An
exception is made for windows in the gable or hipped end of a residential
building within 60 feet of the street. Again, this reflects a common form found
in homes throughout the S-JW area.

J.

Maximum Lot Coverage (Table 9.3625 and 9.3626 sections 6
and 7)
This standard, in combination with the Maximum Vehicle Use Area and
Common and Private Open Space standards, assures development doesn’t
cover so much land that the absorption of storm water and the ability to
support trees and other large-scale vegetation is significantly degraded.
Together, these three standards also encourage “shared” private open space, in
which adjoining property owners have the benefit of open space and
vegetation on adjoining properties, as well as their own. This is especially
important to the livability of dwellings on small lots, which may have very
small yards.
The standard allows no more than fifty percent of the lot to be covered by
structures. The following items are not included in the calculation:
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•

K.

Carports, porches, and balconies that are open at least 50 percent of
their respective perimeter.

Maximum Vehicle Use Area (Table 9.3625 and 9.3626
section 6)
See Maximum Lot Coverage for the intent. This standard also encourages
development to not over-emphasize vehicle use in the S-JW area.
The standard allows no more than twenty percent of the lot to be covered by
driveways, parking and other vehicle use areas. Vehicle use areas include
paved and unpaved areas, regardless of whether they are permeable or
impermeable.
Q? Why does the standard also count permeable surfaces? Don’t these allow
storm water to get into the ground?
A. Permeable surfaces, including bare dirt, over which vehicles travel don’t
support vegetation other than ground covers. Also, impermeable surfaces
usually become “clogged” and lose their permeability over a few years of
use.

L.

Common and Private Open Space (Table 9.3625 and 9.3626
section 7)
This standard applies only to lots or development sites where there are three
or more dwellings (less than 10% of the S-JW lots).
See Maximum Lot Coverage for the intent. This standard also promotes the
livability of multi-unit developments in the S-JW area.
The standard requires at least twenty percent of the development site or at
least twenty-five percent of the total living area, whichever is greater, to be
open space.
The open space can include areas along the front, side and rear of the lot that
are part of the required setbacks.
To be counted as open space, an area must be at least 250 square feet and
sufficient to encompass a fifteen-foot square.

M.

Fence Height (Table 9.3625 and 9.3626 section 8)
The fence height standards are the same as apply in most other residential
zones. In general, fences can be up to 42 inches high within 15 feet of the
street and otherwise up to six feet high.
There’s also a provision for corner lots to allow a portion of the fence along
one of the streets and to the “rear” of the dwelling to be up to six feet high.
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N.

Adjustments to the Standards (9.8030 section 26)
Under special conditions, the maximum driveway width can be increased up
to two feet. (See “Driveways” above).
Also, the determination of whether a dwelling takes primary vehicle access
from the street or the alley can be adjusted (See “Alley Development” above).

VII. Lot Standards (9.3630 and 9.3631)
These standards apply only to the creation of a new lot by dividing an existing lot into
two or more lots or when the owner(s) of two adjacent lots propose to move a
common portion of the lots’ boundaries.
Otherwise, these standards do not affect current lots or what can be built on these lots.
Lots that already exist and do not meet these standards can still be developed
according to the S-JW development standards.
The main intent of the standards is to maintain the highly-regular pattern of
rectangular and square lots that form the foundation of the S-JW’s historical “gridpatterned” development.
At the same time, the standards allow limited provision for creating new “small lots,”
including lots that have vehicle access only from the alley. The goal of allowing new
small lots is to encourage development of small, single-family houses that will be
more affordable to buy or rent.
The basic requirements are covered below. Although the lot standards have a number
of “technical” requirements, for the most part, these prvisions are to prevent clever
“gerrymandering” that gets around the intent of the standards.
•

All new lots must have vehicle access from either a street or an alley and be able
to satisfy the S-JW parking requirements for existing dwellings (or at least one
dwelling, if the new lot is vacant).

•

All new lots must have straight lot lines that meet at right angles.

•

New lots must generally be no larger than 13,500 square feet.

A.

Standard Lots (section 1)
New standard lots must be at least 4,500 square feet and be at least 45 feet
wide at the street and 45 feet deep.

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

PC AGENDAPage
P88119 of 279

B.

Alley Access Only Lots (sections 1 and 4)
New Alley Access Only lots must be at least 2,250 square feet and be at least
45 feet wide at the alley and 35 feet deep.
The lot from which an alley access only lot is created must be at least 6,750
square feet. This allows (but doesn’t require) the newly created non-alleyaccess-only lot to be a standard lot.
A new alley access only lot must include the entire portion of the original lot
line that abuts the alley, and only one alley access lot may be created from the
original lot. These requirements maintain the regular lot pattern and avoid
over-fragmentation of the interior of blocks.

C.

Other “Small” Lots (sections 1 and 2)
New “Small” lots must be at least 2,250 square feet and be at least 45 feet
wide at the street and 45 feet deep.
The lot from which a “small” lot is created must be at least 6,750 square feet.
This allows (but doesn’t require) the newly created non-small lot to be a
standard lot.
Only one “small” lot may be created from the original lot.
These requirements maintain the regular lot pattern and avoid overfragmentation of the interior of blocks.
A new small lot may not have an existing house with more than three
bedrooms.

D.

Flag Lots Prohibited (section 1(h))
A “flag lot” is a lot located behind another lot except for a narrow portion
extending to a public street which is suitable for vehicular, bicycle and
pedestrian access. The “flagpole” of a flag lot provides the access corridor to
the buildable “flag” portion of the lot.
New flag lots cannot be created in the S-JW zone because alley access only
lots and other “small” lots provide better solutions and avoid the way a flag lot
fragments the regular lot pattern and brings vehicle traffic alongside adjacent
dwellings.

E.

Property Line Adjustments (section 1(f))
Owners of two adjacent properties (who may be the same party) can move a
common lot line up to five feet from its current location, or up to ten feet, if
necessary to accommodate a preexisting encroachment.

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

PC AGENDAPage
P89120 of 279

VIII. Nonconforming development (9.3640)
“Nonconforming” development means existing development that doesn’t comply
with the new S-JW standards.
Basically, non-conforming development does not need to be brought into
conformance, unless the owner adds another dwelling or increases the number of
bedrooms in a dwelling to four or more.
A further provision allows nonconforming driveways and parking areas to be paved
or repaved to the extent the driveway and parking areas existed when these standards
are adopted.
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S-JW Jefferson Westside Special Area Zone
Density and Goal 10 Land Supply Findings
October 12, 2009
Introduction
This document presents an analysis of the current and potential dwelling counts and densities in the
area encompassed by the proposed S-JW Jefferson Westside Special Area Zone.
The analysis is then used to evaluate the S-JW zone compliance with Metro Plan and local
refinement plan designations and with Statewide Planning Goal 10 (Needed Housing) requirements
for buildable lands.
The data is based on tax lot information from the Lane Council of Governments Regional Land
Information Database and on direct observations of many of the sites to confirm dwelling count.
The data for this analysis has been provided to the Eugene Planning Division staff for their
verification.
For questions or comments, please contact:
Paul Conte
Jefferson Westside Neighbors Liaison for Infill Compatibility Standards and Opportunity Siting
344-2552
pconte@picante-soft.com
Summary
•
•
•
•
•
•

•

•

•

There are 575 tax lots, 573 of which are zoned R-2 (Medium Density Residential).
There are currently 814 dwellings on the 573 R-2 lots.
Current residential density is 10.3 dwelling units per net acre (du/na).
The S-JW zone allows 342 to 500 additional dwellings for an increase in density of over 40%.
Potential residential density under S-JW is 14.6 du/na or greater.
The S-JW zone allowable density falls within Metro and refinement plans’ designated Medium
Density Residential, which specifies a density range of 14.28 to 28.56 du/na; and therefore the
S-JW zone is consistent with the plan designations.
According to the 1999 Metro Area Residential Lands and Housing Study, there are five
categories of residential buildable lands supply. In four of the five categories, the 1999 Study
assumed no new dwellings in the S-JW zone would be included in the future housing supply.
Therefore, the S-JW Zone will have no impact on these categories of land supply.
For the “Land In Small Parcels” category, the 1999 Study assumed an estimated 14 dwellings
on eight vacant lots in the S-JW Zone would be included in the future housing supply. The
S-JW Zone allows 13 dwellings on these lots. The overall capacity for 330 or more additional
dwellings on other S-JW lots provides more than ample capacity to accommodate the one
dwelling difference. Therefore, the S-JW Zone will have no impact on the adopted residential
land supply and is consistent with the Goal 10 requirements for buildable lands.
Based on preliminary data from the Eugene Comprehensive Lands Assessment (ECLA), the
future land supply will not need to be adjusted when the S-JW Zone is adopted.
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Basic data
There are 575 tax lots in the area encompassed by S-JW. 1
All lots are designated Medium-Density Residential on the Metro Plan and local refinement plan maps.
Two of the lots are zoned C-1 (Neighborhood Commercial) and their zoning will not change.
The other 573 lots are zoned R-2 and will be rezoned to S-JW.
Breakdown of the R-2 lots’ current use or status:
Use or status

Number of lots

Acres

Included in density analysis
Residential use only, one or more dwellings

544

78.3

8

0.9

552

79.2

Vacant (less than minimum lot size)

2

0.1

Vacant (part of fully-developed, three-lot site)

1

0.1

Vacant (City-owned lots containing Amazon
channel)

3

0.5

Vacant (County owned 487 s.f. near Fairgrounds)

1

0.01

Group home

2

0.5

Churches & church parking

9

3.2

Tax lots for condominiums (no land area)

3

0.0

Subtotal

21

4.4

TOTAL

573

83.6

Vacant (and developable)
Subtotal
Not included in density analysis

There are currently 814 dwelling units on the 79.2 acres of available residential land, which is an
overall density of 10.3 dwelling units per net acre (du/na).
Under the proposed S-JW standards – not including lot partitions – 1,156 dwellings would be
allowed for an overall density of 14.6 du/na. This represents a potential 342 additional dwellings
and an increase in density of over forty percent.
Provisions of the S-JW standard to allow creation of small lots (2,250 to 4,499 square feet),
including alley-access-only lots, adds additional potential for creating new dwellings.

1

Note that Monroe Park comprises eight tax lots, seven of which are also zoned R-2 and one zoned PL (Public Land).
The Monroe Park lots are not affected by the S-JW standards and aren’t included in the table.
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Approximately 58 lots (just over ten percent) meet criteria 2 for a lot partition that would allow one
additional dwelling on the area of the original lot. Thus, lot divisions would potentially allow an
aggregate of 58 additional dwellings (for a total of 1,214) and a potential maximum density of
approximately 15.3 du/na.
Compliance with Metro and refinement plans
The S-JW areas are designated in the Metro Plan and local refinements plans as Medium-Density
Residential. The Metro Plan defines this category as having a range of 14.28 du/na to 28.56 du/na.
The S-JW allowable density of 14.6 du/na (or greater when potential lot divisions are included) falls
within the Metro Plan Medium-Density Residential range.
Compliance with Goal 10 buildable lands requirement
The 1999 Eugene-Springfield Metropolitan Area Residential Lands and Housing Study, Supply
and Demand Technical Analysis 3 describes five different categories of land that provide the supply
for new dwellings. The potential impacts of the S-JW zone are addressed for each of these
categories.
Infill from dividable lots
From page 31:
“The Lane County GIS was used to estimate the number of tax lots that could potentially be
partitioned. The criteria used to develop this estimate included:
• Tax lots with an existing single-family dwelling built prior to 1970;
• Assessed improvement value under $100,000;
• Tax lot larger than 1/3 acre; and
• Slope less than 25 percent.”
Two S-JW lots available for residential development 4 are larger than 1/3 acre (14,520 square feet):
Tax map lot
17033143 06500
17043614 13300

Square feet Development
18030 Apartments, 1560 Lincoln
14765 Apartments, 11th & Polk

Dwelling units
30
5

Both lots have multiple dwellings with a total improvement value over $100,000.
Thus, no lots in the S-JW area meet the 1999 Study criteria for potential partitioning.
In addition, the S-JW standards allow at least fifty lots to be partitioned in such as way as to create
potential for additional dwellings.
Thus, the S-JW zone would create no impacts on the land supply from this category.
2

Lot size between 6,750 and 8,999 square feet and either vacant or a single dwelling. These lots normally allow two
dwellings maximum. However, such lots can be partitioned to create a small lot of 2,250 square feet that allows one
dwelling and a standard lot of 4,500 square feet or larger that allowed two dwellings.
Lots with two existing dwellings were excluded based on potential difficulties in dividing the lot because of the
location of existing development.
3
Adopted by Ordinance 20159.
4
There are also three lots larger than 1/3 acre occupied by churches with an improvement value over $100,000.
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Redevelopment
From page 31:
“Redevelopment refers to land already zoned for residential use on which development has occurred
but where there is a strong likelihood that existing development will be converted to more intensive
residential use based on present or expected market forces. Again, the Lane County GIS was used
to estimate the number of parcels that were likely to redevelop. The criteria included:
• Tax lots designated medium or high density;
• In single-family, duplex or manufactured dwelling use;
• An improvement value equal to or less than the land value; and
• An improvement value per acre less than $100,000.”
A search of the tax lot records using RLID Lane Query 5 found no tax lots in the S-JW area that met
these criteria.
Thus, the S-JW zone would create no impacts on the land supply from this category.
Land In Small Parcels
From page 33.
“The smaller parcel land supply includes all undeveloped whole tax lots or underdeveloped parcels
zoned or designated low-density, residential under five acres or medium- and high-density under
one acre.”
The 1999 study does not define “underdeveloped”; however, because the infill and redevelopment
categories cover cases where there is a single-family dwelling, duplex or manufactured home of
relatively low value, and multiple-family dwellings in the S-JW area have an improvement values
over $100,000, “underdeveloped” is assumed to mean not developed with at least one dwelling.
There are eight S-JW tax lots that are vacant and available for development. All of these are
designated medium-density and are under one acre.
The 1999 Study assumed the following densities for lots designated medium-density:
•
•
•

5

Single-family detached: 6.5 du/na
Single-family attached: 12.0 du/na
Multiple-family: 20 du/na

Query run September 25, 2008.
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At these densities, the average minimum lot size for each form of development would be as follows:
•

Single-family detached: 6,701 square feet

•

Duplex (from single-family attached): 7,260 square feet

•

Multiple-family: 6,534 square feet
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Using these lot sizes to project the type of development on the S-JW vacant lots 6 and then using the
199 Study’s assumed densities, a reasonable projection can be made for the number of dwellings
assumed for these eight vacant lots.

Tax map lot

Size
(square
feet)

Allowable dwellings
under S-JW

Projected dwellings
under 1999 study

17033123 12202

4324

1

1

17033132 05800

3340

1

1

17033132 05900

4057

1

1

17033143 02400

9022

3

4

17033143 09600

2250

1

1

17033143 15400

5953

2

1

17043641 01200

8016

2

4

17043641 01400

3340

1

1

12

14

Total

Thus, an estimate for this category based on the 1999 Study’s approach projects fourteen dwellings,
whereas the S-JW zone would allow twelve dwellings. However, tax lot 17043641 01200 could be
partitioned to allow 3 dwellings. Whether the difference in this category is considered to be one or
two dwellings, the S-JW’s capacity for an additional 330 to 387 7 dwellings provides far more total
housing capacity than required to offset this category’s minor difference.
Low Density Land Matrix
From page 36:
“This component of the supply includes all undeveloped whole or partial tax lots, zoned or
designated low-density residential, smaller than ten acres and larger or equal to five acres.”
No S-JW lots are zoned or designated low-density residential and none are five acres or larger.
Thus, no lots in the S-JW area meet the 1999 Study criteria for this category of land supply, and the
S-JW zone would create no impacts on the land supply from this category.

6

Lots less than 6,534 square feet are assumed to be single-family detached, and lots larger than that are assumed to be
multiple-family. No lots are assumed to be duplex because the average minimum lot size is higher than for multiplefamily development. Note that over 7o% of S-JW lots are currently occupied with a single dwelling and less than 8% of
S-JW lots are occupied by multiple-family development.
7
(342-12) to (400-13)
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Site Inventory
From page 36:
No sites within the S-JW area were included in the list for “Subarea 2 – Central Eugene,” which
completely encompasses the S-JW area.
Thus, no lots in the S-JW area meet the criteria for this category of land supply, and the S-JW zone
would create no impacts on the land supply from this category.
Buildable Lands Conclusion
Using the 1999 Study’s criteria, the lots encompassed by S-JW would have been projected to
provide only 14 new dwellings, all of these on eight vacant lots. The S-JW zone allows 12 or 13
new dwellings to be created on these lots. The remainder of S-JW lots provide more than sufficient
capacity to reasonably supply the one or two dwelling difference.
Thus, the S-JW zone will not reduce the 1999 Study estimates of land supply and housing capacity
at all.
Analysis of recent redevelopment rates (ECLA)
According to preliminary data from the Eugene Comprehensive Land Assessment (ECLA), the
projected rate of redevelopment in the S-JW area would be about two or three new dwellings per
year. Since the S-JW standards would allow at least 342 additional dwellings (not counting new
dwellings on new lots created by lot divisions), the S-JW zone can accommodate redevelopment at
this projected rate for over 100 years.
Of course, not every one of the possible new dwellings is likely to be built; nonetheless the data
indicates there will be ample capacity for the twenty-year planning period of 2010-2030. Note also
the additional capacity for infill from the creation of new alley access only lots and other “small”
lots.
While ECLA projections will have no legal bearing until a final version of the buildable lands
assessment is adopted by City Council, the evaluation of these preliminary estimates makes it
unlikely ECLA projections would need to be reduced at all based on the adoption of S-JW.
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IV. UNDERSTANDING “NEIGHBORHOOD CHARACTER” IN
THE JWR2 AREA
Over many years, numerous JWN members have been actively involved in trying to
protect the Jefferson and Westside neighborhoods against incompatible infill, while
encouraging well-designed, properly-sited new development that will help Eugene to
flamegrow compactly and contribute in a positive way to our neighborhoods.
The foundation for ICS and OS
The descriptions of neighborhood character and negative infill impacts in the JWN report
lay the foundation for identifying appropriate infill compatibility standards, as well as site
selection and project approval criteria under the Opportunity Siting process.
A clear description of the
essential, positive elements of
neighborhood character
provides the basis for those
development features and
qualities that infill standards
and OS incentives should
encourage, while a clear
identification of significant
negative impacts from
incompatible development
provides the basis for what both
infill standards and OS project
approval criteria should prevent.
Because these descriptions are primarily meant to be used in the ICS and OS projects,
they have specific geographical and subject scopes. The descriptions generally cover the
R-2 zoned areas of the JWN, although the character description of this area also applies
fairly well to the older, mostly R-1 zoned area of Jefferson neighborhood, just east of the
fairgrounds.
Some or all of the items described as part of the neighborhood character are also relevant
to many other residential areas in JWN. Nevertheless, when you review these drafts, keep
in mind the neighborhood area to which they specifically apply. The subject scope
includes primarily those elements that have a direct or indirect bearing on land use and
development standards and criteria, specifically the types of issues that are addressed by
the ICS and OS projects. The descriptions would also be useful for transportation-related
issues (e.g., the potential route for an EmX line to west Eugene), but may not fully cover
important elements of neighborhood character that are relevant to other issues.
The area encompassed by the proposed /HA-JWR2 overlay zone includes most of the lots
zoned R-2 within the Jefferson Westside Neighborhood (JWN) boundaries and east of
Polk Street. (See map on page XX.)
Incompatible infill has become a serious threat to this area’s livability and stability,
primarily because the R-2 zoning standards have been changed to allow roughly triple the
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Westside Neighborhood
Plan
Neighborhood character
“The Westside Neighborhood
is one of Eugene’s oldest
neighborhoods that still
retains its character from an
earlier day. … The houses
have a strong orientation to
the street, with front porches
that encourage interaction
with pedestrians passing by.
…
To those who view the
Westside as a place to live
rather than a speculative
investment, this area with its
predominantly single-family
nature, older homes, treelined streets, and mature
vegetation is a place
deserving to be fostered and
protected as a unique asset to
the community.” (p. 6-1)

number of dwellings that were allowed by the R-2 zone when
this area was originally built out with single-dwelling houses,
modest duplexes, and small accessory dwelling units (ADUs;
e.g., “granny cottages”).
Two other factors have contributed to the problem of
incompatible infill: R-2 development standards allow much
larger structures and reduced setbacks, and the applicable
refinement plan policies to maintain the neighborhood
character have been rendered essentially moot by Planning
Director and Hearings Officials’ decisions on land use
applications.
The character of this area has been the subject of numerous
public discussions by residents and has also been assessed by
several City planning projects. The following two governing
refinement plans and accompanying findings adopted by City
Council provide a foundation:
• Westside Neighborhood Plan and Appendix (1985-1987)
• Jefferson/Far West Refinement Plan and Appendix
(1980-1982)
In addition there has been extensive community participation
in the following projects and processes closely related to
infill compatibility issues:
• Downtown Area Housing Policy Analysis (2001-2005)
• Chambers Reconsidered project (2004-2005)
• Jefferson neighborhood “Area 15” redesignation (2005-2006)
• Minor Code Amendments Process (MiCAP, 2006-2008)
• Infill Compatibility Standards (ICS) process (2007-present)
• Opportunity Siting (OS) process (2007-present)

Most recently, JWN members participated in two planning events, an Opportunity Siting
(OS) project workshop in June and July 2008, and two JWN “PlanJam” workshops in
November 2008 and January 2009, held as part of the neighborhood community process
to develop infill compatibility standards. At all four workshops and through a follow-up
survey, JWN members contributed to development of a description of the JWR2 area’s
character.
The most detailed and helpful analysis was the product of the Oregon Department of
Transportation (ODOT) grant-funded study known as the “Chambers Reconsidered”
project. City staff, consultants, university faculty, and residents produced several reports
on the character of an R-2 zoned section of Westside neighborhood that is highly similar
to the JWR2 area. This “Chambers Reconsidered” study area, which was called the “East
Traditional Neighborhood” 1 (ETN), is roughly between W. 8th and W. 13th Avenues and
1

The name was used because it was in the east half of the Chambers Reconsidered study area. The ETN is
actually the westernmost part of the Westside neighborhood.
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Downtown Area Housing Policy
Analysis
Jefferson Neighborhood
“[This part] of the study area is
generally characterized by single
family houses situated along quiet
residential streets. …
The single family houses are
generally set back fifteen to twenty
feet from the sidewalk, and create
a pedestrian friendly environment.
Many of these houses have
garages positioned on the rear of
the lot. …
The street tree canopy is a historic
feature of the area, and includes a
variety of species such as maple,
fir, catalpa, birch, walnut, ash,
cedar, locust, pine and redwood.
…
West 15th Avenue is a major bike
path through the neighborhood,
connecting readily to the much
larger Amazon bike path. The
Lane County Fairgrounds provides
expansive open space to the area,
in addition to Charnel Mulligan
Park.” (pp. 42-44)
“Pride of ownership and a high
level of maintenance are evident
throughout the Jefferson study
area. Many older houses exist in
the Jefferson/Far West Study area,
some designated as historic
landmarks, others simply older
homes of historic interest. These
properties represent character
defining elements of the
neighborhood.” (p. 52)

between Polk and Fillmore Streets. The ETN area matches
much of the JWR2 area very closely in development history,
neighborhood character, and problems arising from
incompatible infill. The full description of this project is
documented in three reports available on the JWN Web site:
Chambers Reconsidered – Promoting Compatible
Development in a Mature Neighborhood 2
Chambers Reconsidered – A Citizens Guide to Potential
Design Guidelines for a Mature Neighborhood 3.
Chambers Revisited Neighbors’ Report (November 1, 2005) 4
The descriptions of the JWR2 area draw upon the wealth of
prior work as well as the two governing refinement plans and
accompanying findings adopted by City Council (also
available on the JWN Web site):
Westside Neighborhood Plan (1985-1987) and Appendix
Jefferson/Far West Refinement Plan (1980-1982) and
Appendix
Information on the workshops and other resources can be
found on the JWN Web site at: jwneugene.org/infillstds .

JWN R-2 Areas
Within the JWN, there are several residential subareas with a
range of characteristics. These are identified and described in
the two applicable refinement plans. The JWR2 area
comprises most of the “Central Residential Area” in the
Westside neighborhood and the “East Medium-Density
Residential Area” in the Jefferson neighborhood.
Although these two areas have some differences, overall,
they’re very similar, historically single-dwelling/duplex areas;
and they face similar threats due to their R-2 zoning. Thus, a
common set of infill compatibility standards is appropriate.

Despite being zoned (or, some might say mis-zoned) mostly
as R-2, overall this area still retains its unmistakable character
as a “traditional,” compact, single-dwelling neighborhood
originally built up during the 1920s through 1940s.

2

Authored by: Allen Lowe, Greg Brokaw, and John Rowell, See previous footnote for their affiliations.

3

Authored by: Allen Lowe, Project Manager, City of Eugene Planning Division; Greg Brokaw AlA, John
Rowell AlA, Howard Davis, Chad Kirkpatrick, Martha Bohm from Rowell Brokaw Architects; and Ronald
Kellett, Professor of Landscape Architecture at University of British Columbia.

4

Authored by JWN residents who were members of an ad hoc group known as Chambers Area Families
for Healthy Neighborhoods (CAFHN).
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Most houses are one- to one-and-a-half 5 story structures, with a few full, two-story
houses. Most pre-war houses have a Craftsman-influenced design, while houses built
after the war are generally more modest and have a simple, design based on a Cape Cod
style. Almost all houses have a strong orientation towards the street, including porches in
front and garages set back on the side of the house or completely behind the house. A
number of blocks have alleys that provide access to the rear of properties and, more
recently, to residential infill along the alleys.
The houses are generally close to one another on a side-by-side dimension, and share a
fairly consistent setback and depth. Many houses also have moderate-sized back yards
adjacent to one another, typically separated by hedges or fences three to six feet high.
This siting pattern provides outdoor areas that are relatively private and yet open (i.e., not
walled-in by adjacent buildings), even within the relatively compact layout of the
neighborhood.
The JWR2 area has almost no internal or adjacent commercial property. The area is
almost completely built out, with few vacant lots remaining. Because the area is mostly
zoned R-2, it has been subject to a significant number of infill projects, including
duplexes and multi-unit apartments built on the back of lots behind an existing house.
In the “Identifying the JWR2 character” section, below, we provide a more detailed
description of the elements and patterns that define the area’s character.
Adjoining or transecting these single-dwelling areas are local collector or through streets
– including W. 8th, 11th and 13th Avenues and Polk Street. These streets are developed
with a combination of single-dwelling homes, duplexes and multi-unit apartments built
more recently.
In contrast to some other areas in the JWN (e.g., in the Westside from Jefferson Street
towards downtown), most of the JWR2 area has little immediate threat from commercial
or very high-density development under current zoning and availability of vacant land.
This area has, however, already experienced significant medium- to high-density multiunit infill and has the potential for more. Much of the current infill is viewed by residents
as having degraded adjacent properties and eroded the character of the area as a whole.
With continuing pressure to add more infill, residents in this area are keenly focused on
residential infill standards.
The next section provides a more detailed look at this area’s character.

5

In a typical JWR2 “one-and-a-half story” house, the second story is encompassed by a sloped roof. Small
dormers are commonly found on these houses, as well. By contrast a full two-story house has all or most
of the roof above the ceiling of the second story.
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Mature Neighborhood
Design Guidelines
Older neighborhoods’ character
“The East Traditional Neighborhood
(ETN) in the Chambers area is an
example of [a] neighborhood that
emerged and matured before cul-desacs, driveways, garages and cardominated suburbs became the norm.
Most of the houses were built within
recognizable stylistic traditions, from a
limited set of period pattern books, and
by builders who had a good grasp of
proportion and detail. …
There is consistency, but also subtle
variety, that is often lacking in newer
housing developments. What is most
distinctive about … older neighborhoods is not the historic character of any
particular house but the overall pattern
of streets and alleys, the architectural
coherence of housing stock, and the way
that houses and streets work together to
create a unique sense of community. …
Anyone looking at housing in Eugene
recognizes the value of these older
neighborhoods. Although not
everyone’s ideal, they offer a desirable
housing option for many people, and for
some they represent the most livable
neighborhoods in the city. These
neighborhoods are not necessarily
historic but they are part of our city’s
history and are important to its identity.
…
As a matter of civic responsibility the
city and its citizens should recognize the
most coherent of these neighborhoods as
cultural and physical artifacts and
promote the understanding and
preservation of them.
This Citizens Guide … is intended to
give citizens and officials the tools to
understand what makes these neighborhoods unique and to identify specific
ways future development in this
neighborhood can fit in and contribute
to a strong tradition.”
(pp. 1-2)
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Identifying the R-2 Heritage Area’s
Character
Residents of this area frequently cite the
“neighborhood character” as the most important reason
they choose to live here. Preventing the erosion of the
JWR2 area’s neighborhood character is a high priority
for neighbors and has been part of official Eugene City
land use policy since the Jefferson/Far West
Refinement Plan (1982) and Westside Neighborhood
Plan (1987) were approved by City Council.
A number of Metro Plan policies (see the “Residential
Neighborhood Land Use Goals and Policies” section,
[to be added]), also support protection of
neighborhood character against incompatible
development. For example, Metro Plan policy A.25
specifically states:
“… increase the stability and quality of older
residential neighborhoods…”

But what is the JWR2 area neighborhood “character”?
The most important thing to observe is that the
neighborhood character of this area is a dynamic,
living environment that includes:
•

Residents and visitors

•

Houses and other structures

•

Streets, alleys, and sidewalks

•

Cars and bicycles

•

Trees, gardens, lawns, and other plants

•

Domestic and wild animals

•

Open space, both on the ground and above it.

The neighborhood character cannot be fully described,
or well-understood, by just describing the structures.
And preserving particular architectural elements, such
as gabled roofs and porches, is far from sufficient to
maintain stability and prevent erosion of the JWR2
area neighborhood character.
There’s also a synergy between various individual
elements that creates a whole that is greater than the
sum of the parts. Diminishing or degrading one
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Downtown Area
Housing Policy
Analysis
“Smart growth”
“Eugene’s older
neighborhoods, with
their historic houses
and tree-lined streets
help to trace Eugene’s
built history and
define the character of
our city. Many of our
historic
neighborhoods
represent exactly the
sort of development
that cities across the
nation are now trying
to promote as ‘smart
growth.’
The New Urbanism
approach to urban
design takes as its
model the pattern of
development found in
our historic
neighborhoods.
Promoting this
compact, pedestrianfriendly development
is part of Eugene’s
growth management
goals.”
(p. 1)

element of a neighborhood’s character can weaken other elements
that depend on it.
When residents discuss why they’re attracted to this area, they
frequently mention one or more of the following elements or qualities
(listed in no particular order).
“Friendly
neighbors; many
long-term
residents”

“Walkable”
(sidewalk network,
planted parking
strip, few curb cuts,
etc.)

“Safe and hospitable”
(activity, “eyes on the
street”, proactive
neighbors)

“Lots of resident
presence in front
yards, walking,
bicycling, in the
parks”

“Balance of home
owners and renters”

“Backyard privacy and
ambience”

“Tree-lined
streets”

“Close to
downtown”

“Lots of gardens”

“Many attractive,
older, singlefamily homes”

“Porches and front
yards engage the
street”

“Variety of houses
(yet consistent style)
and diversity of
people”

“Not car-oriented”
(low traffic on side
streets, setback
garages, narrow
drives, street
parking)

“Small houses
relatively affordable
to own or rent”

“Neighborhood
restaurants, shops and
businesses”

“Granny cottage
infill”

“Bicycle-friendly”

“Good environment
for children”

“Quiet”

“Neighborhood
parks”

“Human-scale of most
buildings.”

“Nice balance of
“Healthy
houses being close, greenscape; large
but not too close”
trees and bushes”

“Open space along
Amazon by
Fairgrounds”

More concretely, residents of this area have identified the elements
and patterns listed in the next section as essential aspects of the JWR2 area
“neighborhood character.”
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Mature Neighborhood
Design Guidelines
Key patterns in “traditional,” closein neighborhoods

Positive patterns: Defining the JWR2 area
neighborhood character
•

o The character of the JWR2 area is largely driven by
residents with a sense of enjoyment of, and commitment to, their neighbors and the “homeyness”
of JWR2 area’s typical dwellings and yards.

“Both the physical structure and the
relationships and understandings
among neighbors are key to the
health of a traditional neighborhood.
Typically, older neighborhoods have
consistent physical characteristics
summarized as follows:
•
•
•
•
•

•
•

o Many JWR2 area residents have lived in the
area for a long time, and many of the long-term
and more recent residents have a sense of being
settled in for an extended period.
The area has a balance of about 50 percent of
the lots with owner-occupied homes and 50
percent with only rental units. The significant
percentage of owner-occupied lots provides a
large core of residents with a significant
financial investment, as well as personal,
investment in the continued health and stability
of the neighborhood.

Gridded streets
De-emphasized parking
Houses oriented to the street
Front yards as important semipublic space
Alleys for services, storage,
limited housing, and pedestrian
traffic
Significant street trees and
mature urban landscape
Walkable distances to downtown
commercial areas and open
spaces

Traditional neighborhoods also rely
on respectful decision making among
residents and a willingness to let the
neighborhood evolve over time.
[One] of the wonderful qualities of
older living neighborhoods is that
nothing repeats exactly yet there is
overall continuity.
General patterns and trends grow and
evolve over time; and it is the
enduring patterns, not so much the
individual structures, that give the
neighborhood its traditional
character.” (p. 3)

Residents

o It’s important to understand that despite the
dramatic changes that have been made to the
R-2 zoning standards since this neighborhood
was built out, the JWN R-2 area’s character
does not reflect an intensely “metro” lifestyle
where apartments and condos predominate and
residents are more transient and minimally
engaged with one another.
The physical characteristics of the JWR2 area,
which are described next, support and reflect
residents’ attitudes and way of life.
•

Streets, alleys, blocks, and sidewalks
o Streets and alleys are laid out in a grid pattern
on level ground.
o The JWR2 area encompasses approximately 30
blocks in the Westside neighborhood and 5
blocks in the Jefferson neighborhood.
o Block sizes are fairly small (roughly
300’x350’) with 15-20 lots per block.
o Most streets have a parking strip with the
sidewalk between the parking strip and lot.
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o

There are heavily-used, City-designated bike routes
through this area, including the following streets: W.
Broadway, W. 12th Ave., W. 15th Ave., Monroe.
Lincoln, Charnelton, and Olive Streets. The minimal
automobile traffic and limited traffic emerging from
alleys and driveways on these routes create a safe and
pleasant environment that encourages bicycling to and
from downtown and a large residential area to the west
and south of, as well as within, the JWR2 area.

o

There is a generally continuous sidewalk network that’s
actively used by residents walking about the
neighborhood and to and from nearby services (e.g., at
Blair Island, Midtown (on Willamette St.), Downtown,
W. 18th Ave. & Chambers Street.)

o

Sidewalks are also actively used by “walkers” and
“runners” from downtown businesses or other locations
who find the area an attractive and convenient place to
get fresh air and exercise.

o

There are a moderate number (5-7 per side of the street on
each block) of driveway curb cuts, typically 10’-15’ wide at
the curb, narrowing to 8’-10’ at the sidewalk.

o

Alleys are generally have a right-of-way of approximately 14
feet wide and are unsurfaced. Many are in poor condition with
large potholes. Most alleys are used mainly for occasional
utilitarian access to the rear of mid-block lots.

o

Typical alleys produce very little traffic across sidewalks
where the alley intersects the street, thus having little
impact on pedestrians and bicyclists.

o

The original (and still characteristic) build-out was about
8-9 dwellings per net acre (du/na). Due to the more recent
multi-unit infill, the current density is over 10 du/na.

Downtown Area
Housing Policy
Analysis
Westside Neighborhood
Character
“The extensive shade
provided by the old trees
creates a welcome
character to the sidewalk
and pedestrian right-ofway. Tree species
include cedar, maple,
ash, chestnut and
redwood.
Numerous private
gathering places were
observed in the form of
courtyards, gardens
between buildings, and
shared green spaces. As
well, fruit trees, shrubs
and perennial gardens
reinforce the distinctly
residential character of
the area. …
Westside is a pedestrian
neighborhood, and
bicycle friendly, with W.
12th Avenue heavily
used for bike traffic to
and from the University
of Oregon.
With its predominantly
single family nature,
older houses, tree lined
streets, and mature
vegetation, this is an area
that deserves to be
appreciated and
protected as a unique
asset to the city.” (p. 30)

6

•

Lot shapes and sizes
o

There are about 585 tax lots in the JWR2 area. Of these,
549 lots have one or more dwellings; 12 lots are vacant
and buildable; and 24 lots are either in some use other
than residential (e.g., churches) or are unbuildable. 6

For reference, there are approximately 3,730 lots designated for Medium Density Residential in the
Metro Plan.
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o Of the 561 lots that have dwellings or are developable, there are three main
categories of lot sizes and shapes 7:
 2,250 to 4,499 square feet. Many of these are roughly square lots, from about
50’x50’ to about 60’x60’. (Approximately 28%.)
 4,500 to 9,000 square feet. Mostly rectangular lots, from about 50’x100’ to
about 60’x150’. (Approximately 52%.)
 10,000 to 11,000 square feet. Mostly rectangular lots, roughly 65’x165’.
(Approximately 12%.)
Together, these three categories include over 92% of the lots.
•

Dwellings
There are approximately 820 existing dwellings. Dwellings are predominantly singledwelling structures, with the following characteristics:
o One primary dwelling per lot. Some lots have a “granny cottage” secondary
dwelling.
o There are a number of small duplexes, many of which are a single story.
o Over 91% of developed lots have either a single dwelling (74%) or two dwellings
(17%).
o Placement on lot:
 The main front plane of house is typically within about 15’ to 30’ feet of the
sidewalk.
 On rectangular lots, the width (i.e., lesser dimension) of the lot is the “front.”
o There are three main categories of single-dwelling dwelling style and size:
 Pre-war, modest 1- or 1½-story “bungalows” with Craftsman influences. The
1½-story houses have the second floor space mostly contained within the roof
slope.
 Pre-war, larger 2-story Craftsman houses. These have second floor living
space that is mostly full height and below the roof, although the second floor
often has a smaller footprint than the first floor.
 Post-war, smaller 1-story “cottages.” These are generally more basic
architecturally than the pre-war “bungalows” and often have some Cape Code
features.
o Primary dwelling height: Mostly one or 1½ stories, with a number of two-story
houses. Heights (from grade to top of roof) are generally less than the following:
 One story houses – less than 17’ high.
 1½ story houses – less than 23’ high (includes 2- to 3-foot foundation above
grade)
 Two story houses – less than 30’ high (typical two-story houses with
foundation and sloped roof are 28-30 feet high.)

7

Note JWN is conducting a complete inventory and analysis of lot shapes, sizes, and street/alley
access for parcels within the JWR2 area, which will be made available on request.”
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o Architectural style:
 Many houses have elements of (mid-scale) Craftsman, bungalow, or cottage
style.
 Roofs: Gabled or hipped roofs, frequently with dormers (especially on 1½ and
2-story houses). Many houses have small wings or porches with lower roofs
than the main part of the dwelling, forming a roof “cascade”.
 Clearly-defined entrances, commonly with front porches of various sizes, with
a strong orientation to the street
 Most two story and 1½ story houses, and many 1 story dwellings, have eaves
and significant other protrusions, articulation, and trim.
 Painted clapboard siding is common.
 Double-hung windows are common; many older houses have divided lights in
the upper sash.
•

Secondary structures (e.g., garages and cottages) and driveways
o Height: Generally less than 15’ (from grade to ridgeline). A large garage with a
steep-pitched, gabled roof containing a storage loft is about 15’ high.
o Shed or gabled roofs. Shed roofs are most commonly found on small, older, onecar garages under 10’ high.
o Narrow driveways running on the side of the lot, and small to medium sized
garages with a front plane that’s behind the main front plane of the house. Most
garages are accessed from the street, rather than the alley.

•

Most houses and lots reflect the following interrelationships:
o Many houses are close beside one another, often separated only by a narrow
driveway or less. House designs (e.g., facing gabled roofs) and living patterns
acknowledge this compact pattern and respect the importance of adjacent
neighbors’ privacy along this interface. Most houses have a “front-to-rear”
orientation that uses windows on the front and rear facades to provide most of the
light and view access from within the house.
A very important element of the regular, rectangular lot pattern is that residents of
adjacent, smaller “square” lots enjoy viewscape and solar access afforded by
adjacent backyards of larger rectangular lots, even though the smaller, square lots
themselves may have very tiny or no rear yards.
o Small front yards are semi-public spaces where residents of a house may observe
or interact with pedestrians or adjacent neighbors. These areas provide a graceful
transition between street life and life inside the house.
o Most rectangular lots have private backyards with lawns, gardens, or landscaping.
In this area, a house’s residents have a general sense of spatial openness, relative
insulation from immediate street noise, and a fair degree of privacy from other
neighbors viewing backyard activities.
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•

Gardens, vegetation, and wildlife
There are two small, neighborhood parks within or adjacent to the R-2 area. (Monroe
Park in Westside and Charnel Mulligan in Jefferson.)
Cumulatively, arable open space on lots provides extensive amount of natural
vegetation and wildlife. Many of the lots have vegetable and flower gardens and/or
extensive landscaping (generally fairly informal). Living in most areas of the JWR2
area gives a sense of being in touch with Nature.
o Many of the lots have vegetable and flower gardens and/or extensive landscaping
(generally fairly informal).
o There are numerous very large “heritage” trees throughout the neighborhood, as
well as many medium-sized trees along the streets and sidewalks and in
backyards. Collectively, the large trees on the street and in the interior create a
substantial urban forest “canopy.” That is one of the most significant elements of
this neighborhood’s appeal.
o There is extensive wild birdlife, including many songbirds and occasional raptors
(including hawks and owls). Herons from the Amazon slough area periodically
appear roosting or feeding in the upper branches of heritage trees. There are both
year-round residents (such as purple finches and chickadees) and migratory birds
(such as cedar waxwings and grosbeaks)
o Squirrels and raccoons are a common sight in neighbors’ yards, and bats (and
occasional resident owls) are regular visitors in summer evenings.

The elements briefly described above interrelate in important, sometimes subtle, ways to
create the neighborhood’s special character. The people, the spatial elements of the
neighborhood, the moderate intensity of development, the housing types and scale, the
implicit interrelationships among adjacent properties, and the natural elements are the
most important determinants of this character. The description of the positive elements of
the neighborhood character can help guide how infill standards and development
incentives direct future development to be harmonious with a neighborhood community
that has stood the test of time.
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ADDENDUM
Additional descriptions of the neighborhood character excerpted from
Mature Neighborhood Design Guideline

Street organization
The ETN streets are organized in a grid. Traffic is distributed through the neighborhood
more evenly than in a typical suburban development. Though traffic is more dispersed
there is still a variety of street types and traffic levels in the neighborhood. This is partly
due to local discontinuities such as intersections and to variations in street widths,
parking arrangements, and destinations. …
One consequence of the existing street organization common to older neighborhoods is
seen in the development history of W. 11th Ave. east of Chambers St. W. 11th Ave. has
evolved over time to become a fast moving high volume avenue, but the pattern of
development retains characteristics of the quieter interior streets found between W. 7th
and W. 11th Ave. Houses are similar in size and type though on average slightly larger,
they front the street in similar ways, and the public realm of sidewalk plantings and front
yard is organized in the same way as low volume streets. (p. 13)
Block configuration
Blocks range in size from approximately 2.12 to 3 acres with an average of 15 to 20 lots.
These block sizes are small for older traditional neighborhoods, but give the ETN and
other Eugene neighborhoods an important part of their character. The pattern of block
size and gridded streets is a scale-defining element of the neighborhood and is also a
fixed element unlikely to change or evolve like other characteristics ….
Blocks with alleys have a stronger block-unit identity; neighbors tend to know each other
because they share an alley. In blocks without alleys, it is the street that typically forms
the coherent unit. These distinctions can be subtle but are important to how the
neighborhood is perceived by those who live in it. The social function of the alleys is an
important consideration in the development of new infill projects. (p. 14)
Alley character
Alleys in the ETN accommodate residential service functions as well as providing
housing options and pedestrian access. Alleys in the ETN are typically but not always
unpaved.
The alleys in this neighborhood support a mix of residential uses that include back yards,
small dwellings, parking garages, trash collection, utility connections, and in some cases
shared open space. Alleys are eclectic in their uses and their visual character; their
development being driven by a wide range of individual choices about how the alley can
serve each owner’s needs. In general buildings built on alleys are smaller than houses that
front the streets. The best of these help to create a cottage like environment.

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 140 of 279
PC AGENDA P109

Many alleys have lots with yards that provide private open space to the residents. The
collective impact of the private open space is an important part of the overall “green”
character appreciated by residents in the neighborhood. Some alleys are more developed
and serve as small lanes for houses garages and accessory buildings. Many of these more
developed alleys, especially the ones with dwellings which respect the small scale
context, are seen as positive contributions to the ETN character, enriching the
neighborhood while providing a wider range of housing options. (p. 15)
Lot size and shape
Lot size and shape is a primary characteristic of the neighborhood scale. For instance lot
width is a key attribute because it creates the general rhythm along the street and
perceived scale of the neighborhood. Lot width also indirectly controls dwelling size
shape and character as houses are designed for the relatively narrow lots and often with a
driveway along one property line. …
The dimensional range of lots is one of the defining characteristics of a neighborhood. …
The size and consistency of block dimensions in the ETN give the neighborhood its
distinctive lot dimensions. (pp. 16-17)
Streetscape
The streetscape is made up of all the elements from the street itself to the facades and
front doors of the individual houses. These elements make up a gradient of spaces that
transition from the public street to the private house. Front yards are a key element of this
transition. Some front yards are functional for the homeowner in that they have
productive gardens or usable outdoor spaces, but these characteristics are auxiliary to the
basic roles of providing a semi-public realm for arrival and departure and a buffer from
the public sidewalk and street.
The shared space of the streetscape is what gives the ETN much of its character and
makes older traditional neighborhoods such a pleasure for the pedestrian. The typical
layering of spaces includes a street edge that encourages neighborhood parallel parking, a
wide planting strip with street trees generally wider than those of most new
developments, a sidewalk, and a planted front yard. Last, forming the backdrop for the
activities of the public room of the street, are the front porch and house façade, often with
windows and a door for occupants to connect to the street from within the private realm.
These layers promote neighborliness and a more cohesive neighborhood by creating a
street as a well defined shared outdoor room. (p. 18)
Alleyscape
In contrast to streetscapes alleyscapes are highly informal. Though there is housing along
alleys, it is small in scale informal in layout, and the relationship to the alley and to the
main house on the street is varied and informal.
Alley houses tend to be small and cottage like often occurring in lieu of a garage. …
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Alley open space
As the amount of housing along alleys has increased over the years, the character of some
alleys has changed from primarily back yards with the occasional garage or garden shed
to small scale residential lanes Central to this balanced vision for alleys is the need for
open space. (p. 20)
Density
As density levels rise, housing types change in order to fit more units on a given piece of
land. In the ETN the dominant housing type is the detached dwelling. This is an essential
characteristic of the neighborhood. If density levels are to rise in the ETN because of
metro land use policies, they should rise only so far as to retain the prevailing housing
type and character of the neighborhood.
This limit for neighborhood density could be termed “carrying capacity,” the maximum
density that the neighborhood can absorb without losing the single family detached
housing character.
The ETN was zoned for duplexes in the 30’s and has since had many modifications to the
zoning regulations, all of which permitted higher densities than one house per lot. The
actual built character, however, has always been one main house per lot. Successful
duplex developments in the area are modest in size and do not emphasize the dual aspect.
Later duplexes broke with the tradition of single unit appearance and stand out in the
neighborhood as less compatible.
Generally there is one primary dwelling on each lot, and in some cases there are small
houses cottages or granny flats in the rear yard, especially on lots with alleys. (p. 22)
Dwelling forms
The variety of, house styles in the ETN – Craftsman, Cape Cod, Queen Anne – are
essential to the feel of the neighborhood. The Craftsman bungalows built in the early
1900s tend to be the highest quality houses, while the Cape Cod influenced homes built
during the post war era tend be of lower quality construction. Most houses built more
recently have weak stylistic associations and have little distinctive character. What is
most important is that new houses have character; they should in fact be charming in their
overall form and in their details. The surest way to achieve this is to work within
recognizable styles that are found in the ETN neighborhood. …
The Craftsman bungalows are among the finest older houses in the neighborhood.
Despite the buildings fairly large footprint, the perceived size of the large two story
structure is smaller because the second floor is usually partially or wholly within the roof
volume A large number of very small Cape Cod houses were built during the post war
building booms. These houses do not have the higher quality detailing and were typically
smaller than some of the older homes.
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Relationship of house to lot, street and yard
Among the most important characteristics of a house are its position on the property and
the way it interacts with the street the side yard and the backyard. Houses in the ETN
contribute to the character of the streets by being located toward the front of the lot and
by having entrances and well proportioned view windows facing the street. There is a
consistent front-to-back orientation in the neighborhood. Side yards are for access and
light not for views.
Front facing windows allow residents to keep eyes on the street. Residents can observe
the goings on in the neighborhood and help preserve neighborhood security. A house’s
facade is the face that the house presents to the neighborhood, and its expression
determines the mood it creates in its environs. A facade with windows and a clear
entrance engages or welcomes passers-by. An austere façade, a hidden entrance, or a
blank street wall turns a cold shoulder to the pedestrian and stands out from the
traditional buildings in the neighborhood. (p. 26)
Front building setback
The location of the main dwelling relative to the street side property line is a defining
characteristic of traditional neighborhoods. Generally larger streets and larger and more
expensive neighborhoods will have deeper setback. In the ETN, the houses are generally
set back between 10 and 25 feet, with most around 20 feet. When building or altering a
dwelling in the ETN, it is important to look at the nearby context and determine how a
new or modified building should relate to its neighbors and to the street. On W. 11th
Ave., for example, a 10 foot setback may be too close to the street, and along Filmore St.,
a 25 foot setback may seem too far back on the property. (pp. 26-27)
Front to back configuration
The ETN, like many older traditional neighborhoods, has a strong front and back pattern
with limited focus on the sides of the dwellings. The front is usually dominated by an
entry and often a large covered porch. The entry and the porch typically face the street
directly.
Front parking is usually a narrow drive tight to a side yard property line. The garage
typically has one door and is set back from the facade of the house.
Large windows face the front and back yards. The larger rooms of the dwelling unit also
orient themselves to the front or back yard. The side walls of houses have windows but
they tend to be small allowing some daylight but limiting views to neighbors. The
composition of facades is also much more formal on the front and to some extent the rear
while the sidewalls are usually the result of window placement favoring function over
design composition. (p. 27)
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Mass and scale
Houses in the ETN come in many shapes and sizes, but all of them appear modest from
the street The most common examples are small one- or one-and-a-half story houses.
Even the largest ETN houses disguise their size by having second floors within the roof
volume and by using dormers for windows and to extend the usable area of the second
floor. …
The width of buildings in the ETN falls into a narrow and consistent range. The width is a
function of lot size and shape and sometimes a one car width driveway to one side. On a
55 foot wide lot with a driveway, a 5 foot setback on one side, and a 20 foot setback on
the other, this would allow a 30 foot wide house. (p. 28)
Privacy between houses and adjacent backyards
One of the characteristics most enjoyed by the current residents of the ETN is the
relatively undeveloped nature of backyards. (p. 30)
Parking and garages
The traditional pattern in the neighborhood is to minimize automobile related structures
such as garages and driveways in favor of landscaped areas or pedestrian circulation
routes. Garages take a secondary role in the massing of the primary residences. The
quality of ETN streets, landscaping, and houses give the neighborhood a texture that is
scaled more to pedestrians than automobiles. …
Driveways
Driveways in the ETN are diminutive in character .They are typically small usually one
car width and placed to the side of lots. (p. 32)
Windows
Older style wood windows have depth and detail. (p. 36)
Exterior materials
The general character of the exterior of ETN dwellings is wood siding of a variety of
types but mostly horizontal clapboard lap siding. …
The ubiquitous horizontal siding is sometimes used in conjunction with other building
materials, including wood shakes and shingles, vertical siding, and the occasional brick
chimney. (p. 37)
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Entrances and porches
Key features of traditional houses in the ETN are their strong, often centrally placed,
porches and clearly visible entries. This characteristic is an important part of the front-toback pattern discussed previously. The various types of houses built in the ETN treat
porches very differently. The craftsman bungalow’s layered and gracious entries serve as
a model to emulate in forming the sequence of spaces leading into a home.
A porch functions as an extended threshold for comings and goings and socializing.
(p. 38)
Roof character
Roofs in the ETN are generally gabled with dormers providing windows to second floors.
Larger homes use a cascade of roofs to break down the perceived mass of the dwelling.
The positive mass and scale found in the neighborhood is in part due to the simple main
roof forms and the prevalence of dormers and bay windows. (p. 40)
Landscaping
Lush green vegetation is a distinguishing characteristic of the ETN and a wide variety of
plants and trees are found throughout the neighborhood. Changes to the neighborhood
should be seen as opportunities to enhance this green character. (p. 41)
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X. INFILL IMPACTS
This section focuses on the impact of infill – building an additional house or apartment
on a lot with an existing residential structure or on a lot that’s adjoined by lots with
existing residential structures. For reasons explained in the previous section on
“Neighborhood Character,” much of the discussion of infill relates to the “JWR2” area,
the mostly R-2 zoned, single-family/duplex residential area within the Jefferson Westside
Neighbors (JWN).

The foundation for ICS and OS1
The descriptions of neighborhood character and negative infill impacts in the JWN report
lay the foundation for identifying appropriate infill compatibility standards, as well as site
selection and project approval criteria under the Opportunity Siting process.
A clear description of the
essential, positive elements of
neighborhood character
provides the basis for those
development features and
qualities that infill standards
and OS incentives should
encourage, while a clear
identification of significant
negative impacts from
incompatible development
provides the basis for what both
infill standards and OS project
approval criteria should prevent.
Because these descriptions are primarily meant to be used in the ICS and OS projects,
they have specific geographical and subject scopes. The descriptions generally cover the
R-2 zoned areas of the JWN, although the character description of this area also applies
fairly well to the older, mostly R-1 zoned area of Jefferson neighborhood, just east of the
fairgrounds.
Some or all of the items on the list of negative impacts are also relevant to many other
residential areas in JWN. Nevertheless, when you review these drafts, keep in mind the
neighborhood area to which they specifically apply. The subject scope includes primarily
those elements that have a direct or indirect bearing on land use and development
standards and criteria, specifically the types of issues that are addressed by the ICS and
OS projects. The descriptions would also be useful for transportation-related issues (e.g.,
the potential route for an EmX line to west Eugene), but may not fully cover important
elements of neighborhood character that are relevant to other issues.

1

NOTE: This section is identical to the “Foundation …” section in the current draft “Understanding
‘Neighborhood Character’ in the JWR2 Area” document. In the final “JWN Report,” this section
won’t be repeated.
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Westside Neighborhood
Plan
Neighborhood character
“The Westside Neighborhood
is one of Eugene’s oldest
neighborhoods that still
retains its character from an
earlier day. … The houses
have a strong orientation to
the street, with front porches
that encourage interaction
with pedestrians passing by.
…
To those who view the
Westside as a place to live
rather than a speculative
investment, this area with its
predominantly single-family
nature, older homes, treelined streets, and mature
vegetation is a place
deserving to be fostered and
protected as a unique asset to
the community.” (p. 6-1)

The area encompassed by the proposed /HA-JWR2 overlay
zone includes most of the lots zoned R-2 within the Jefferson
Westside Neighborhood (JWN) boundaries and east of Polk
Street. (See map on page XX.)
Incompatible infill has become a serious threat to this area’s
livability and stability, primarily because the R-2 zoning
standards have been changed to allow roughly triple the
number of dwellings that were allowed by the R-2 zone when
this area was originally built out with single-family houses,
modest duplexes, and small accessory dwelling units (ADUs;
e.g., “granny cottages”).
Two other factors have contributed to the problem of
incompatible infill: R-2 development standards allow much
larger structures and reduced setbacks, and the applicable
refinement plan policies to maintain the neighborhood
character have been rendered essentially moot by Planning
Director and Hearings Officials’ decisions on land use
applications.
The character of this area has been the subject of numerous
public discussions by residents and has also been assessed by
several City planning projects. The following two governing
refinement plans and accompanying findings adopted by City
Council provide a foundation:
• Westside Neighborhood Plan and Appendix (1985-1987)
• Jefferson/Far West Refinement Plan and Appendix
(1980-1982)

In addition there has been extensive community participation in the following projects
and processes closely related to infill compatibility issues:
• Downtown Area Housing Policy Analysis (2001-2005)
• Chambers Reconsidered project (2004-2005)
• Jefferson neighborhood “Area 15” redesignation (2005-2006)
• Minor Code Amendments Process (MiCAP, 2006-2008)
• Infill Compatibility Standards (ICS) process (2007-present)
• Opportunity Siting (OS) process (2007-present)
Most recently, JWN members participated in two planning events, an Opportunity Siting
(OS) project workshop in June and July 2008, and a JWN “PlanJam” workshop in
November 2008 held as part of the neighborhood community process to develop infill
compatibility standards. At both workshops and through a follow-up survey, JWN
members contributed to development of a description of the JWR2 area’s character.
The most detailed and helpful analysis was the product of the Oregon Department of
Transportation (ODOT) grant-funded study known as the “Chambers Reconsidered”
project. City staff, consultants, university faculty, and residents produced several reports
on the character of an R-2 zoned section of Westside neighborhood that is highly similar
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Downtown Area Housing Policy
Analysis
Jefferson Neighborhood
“[This part] of the study area is
generally characterized by single
family houses situated along quiet
residential streets. …
The single family houses are
generally set back fifteen to twenty
feet from the sidewalk, and create
a pedestrian friendly environment.
Many of these houses have
garages positioned on the rear of
the lot. …
The street tree canopy is a historic
feature of the area, and includes a
variety of species such as maple,
fir, catalpa, birch, walnut, ash,
cedar, locust, pine and redwood.
…
West 15th Avenue is a major bike
path through the neighborhood,
connecting readily to the much
larger Amazon bike path. The
Lane County Fairgrounds provides
expansive open space to the area,
in addition to Charnel Mulligan
Park.” (pp. 42-44)
“Pride of ownership and a high
level of maintenance are evident
throughout the Jefferson study
area. Many older houses exist in
the Jefferson/Far West Study area,
some designated as historic
landmarks, others simply older
homes of historic interest. These
properties represent character
defining elements of the
neighborhood.” (p. 52)

to the JWR2 area. This “Chambers Reconsidered” study area,
which was called the “East Traditional Neighborhood” 2
(ETN), is roughly between W. 8th and W. 13th Avenues and
between Polk and Fillmore Streets. The ETN area matches
much of the JWR2 area very closely in development history,
neighborhood character, and problems arising from
incompatible infill. The full description of this project is
documented in three reports available on the JWN Web site:
Chambers Reconsidered – Promoting Compatible
Development in a Mature Neighborhood 3
Chambers Reconsidered – A Citizens Guide to Potential
Design Guidelines for a Mature Neighborhood 4.
Chambers Revisited Neighbors’ Report (November 1, 2005) 5
The descriptions of the JWR2 area draw upon the wealth of
prior work as well as the two governing refinement plans and
accompanying findings adopted by City Council (also
available on the JWN Web site):
Westside Neighborhood Plan (1985-1987) and Appendix
Jefferson/Far West Refinement Plan (1980-1982) and
Appendix
Information on the workshops and other resources can be
found on the JWN Web site at: jwneugene.org/infillstds .

JWN R-2 Areas
Within the JWN, there are several residential subareas with a
range of characteristics. These are identified and described in
the two applicable refinement plans. The JWR2 area
comprises most of the “Central Residential Area” in the
Westside neighborhood and the “East Medium-Density
Residential Area” in the Jefferson neighborhood.
Although these two areas have some differences, overall,
they’re very similar, historically single-family/duplex areas;

2

The name was used because it was in the east half of the Chambers Reconsidered study area. The ETN is
actually the westernmost part of the Westside neighborhood.

3

Authored by: Allen Lowe, Greg Brokaw, and John Rowell, See previous footnote for their affiliations.

4

Authored by: Allen Lowe, Project Manager, City of Eugene Planning Division; Greg Brokaw AlA, John
Rowell AlA, Howard Davis, Chad Kirkpatrick, Martha Bohm from Rowell Brokaw Architects; and Ronald
Kellett, Professor of Landscape Architecture at University of British Columbia.

5

Authored by JWN residents who were members of an ad hoc group known as Chambers Area Families
for Healthy Neighborhoods (CAFHN).
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and they face similar threats due to their R-2 zoning. Thus, a common set of infill
compatibility standards is appropriate.
Despite being zoned (or, some might say mis-zoned) mostly as R-2, overall this area still
retains its unmistakable character as a “traditional,” compact, single-family neighborhood
originally built up during the 1920s through 1940s.
Most houses are one- to one-and-a-half 6 story structures, with a few full, two-story
houses. Most pre-war houses have a Craftsman-influenced design, while houses built
after the war are generally more modest and have a simple, design based on a Cape Cod
style. Almost all houses have a strong orientation towards the street, including porches in
front and garages set back on the side of the house or completely behind the house. A
number of blocks have alleys that provide access to the rear of properties and, more
recently, to residential infill along the alleys.
The houses are generally close to one another on a side-by-side dimension, and share a
fairly consistent setback and depth. Many houses also have moderate-sized back yards
adjacent to one another, typically separated by hedges or fences three to six feet high.
This siting pattern provides outdoor areas that are relatively private and yet open (i.e., not
walled-in by adjacent buildings), even within the relatively compact layout of the
neighborhood.
The JWR2 area has almost no internal or adjacent commercial property. The area is
almost completely built out, with few vacant lots remaining. Because the area is mostly
zoned R-2, it has been subject to a significant number of infill projects, including
duplexes and multi-unit apartments built on the back of lots behind an existing house.
In the “Identifying the JWR2 character” section, below, we provide a more detailed
description of the elements and patterns that define the area’s character.
Adjoining or transecting these single-family areas are local collector or through streets –
including W. 8th, 11th and 13th Avenues and Polk Street. These streets are developed with
a combination of single-family homes, duplexes and multi-unit apartments built more
recently.
In contrast to some other areas in the JWN (e.g., in the Westside from Jefferson Street
towards downtown), most of the JWR2 area has little immediate threat from commercial
or high-density development under current zoning and availability of vacant land. This
area has, however, already experienced significant multi-unit infill and has the potential
for more. Much of the current infill is viewed by residents as having degraded adjacent
properties and eroded the character of the area as a whole. With continuing pressure to
add more infill, residents in this area are keenly focused on residential infill standards.
For a more comprehensive description of this area’s character, see “Understanding
‘Neighborhood Character’ in the JWR2 Area” on page XX.

6

In a typical JWR2 “one-and-a-half story” house, the second story is encompassed by a sloped roof. Small
dormers are commonly found on these houses, as well. By contrast a full two-story house has all or most
of the roof above the ceiling of the second story.
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General observations on infill in the JWR2 overlay area
A good way to appreciate the impact of infill in the JWR2 area is to walk around the area
and observe the infill that’s been built since the 1980s, as the R-2 zoning standards were
dramatically changed to allow more dwelling units and larger structures.
Several things stand out.
•

Many of the infill projects with two or more additional units have degraded
adjacent properties and are incompatible with the overall character of the
neighborhood, as described above. The impacts of infill apartments in this
category stem from their poor siting, design, and/or construction quality.

•

Few, if any, two-story, multi-unit apartments provide examples of appropriately
designed and sited infill. The lot configurations in this area make it very
challenging to add a two-story, multi-unit apartment to a lot with an existing
house and not significantly degrade the privacy, view, and/or sunlight exposure
on one or more of the adjacent properties.

•

The cumulative impact of several inappropriate infill projects on the same block
significantly destabilizes the block. There are several blocks in the R-2 area that
show moderate to severe degradation due to this cumulative effect.

•

Although the negative impacts of infill have been substantial, the total number of
additional units added by infill, over what the original R-2 zoning would allow, is
relatively small, especially when considered in the context of Eugene’s overall
population growth.
An implication of this observation is that infill that adds one to four units behind
some existing houses in a small area of Eugene is not going to have a significant
quantitative impact on Eugene’s growth patterns, specifically on reducing sprawl.

Sadly, the evidence in the JWR2 area is that most infill, other than small-scale, singleunit cottages and garage or attic conversions, is poorly sited, badly-designed, and/or
overbuilt. The result is significant erosion of the neighborhood character and
destabilization of the area.
So, while considering the specific negative impacts of poorly sited and designed infill
described next, keep in mind that infill as it has occurred in the JWR2 area has not
demonstrated a level of benefit that warrants the observable degradation caused to our
healthy, close-in, compact, single-family/duplex neighborhood.

List of impacts
The following sections describe a variety of negative impacts with concise statements of
how a poorly sited or designed infill house or apartment building impinges on residents in
an existing house or apartment on an adjacent property. Some of the impacts are
described in terms of their impact at a broader level, such as the block or neighborhood.
For some easily-recognized impacts we provide only a brief description. For others, we
provide longer explanations, examples, or comments from neighbors. A few items are
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repeated in more than one category because they have multiple kinds of impacts (e.g.,
functional and aesthetic).
As mentioned above, these descriptions are based on JWN members’ input, as well as
published reports by City staff and consultants. Among the sources was the December 6,
2004 “Visual Design Preferences Survey Results Memorandum” produced by the
Chambers Revisited project consultants. When there is a good example from this report, a
reference with “VPS: x” is included, where x indicates one of the seven categories used in
the survey:
1. Mass & Scale
2. Relationship to Neighbors
3. Parking and Garages
4. Alleys
5. Relationship to Street and Building Façade
6. Landscape and Pedestrian Realm
7. Commercial
There are additional comments for some VPS references. This report doesn’t attempt to
integrate all observations the consultants reported, and both documents are valuable to
gain a full understanding of neighbors’ concerns.

Functional impacts on immediate neighbors
This category covers direct impacts of a structure, its associated driveway/
garage/parking and the use of structures, driveways and alleys on residents and owners of
adjoining and nearby properties.

Reduced privacy impacts (P)
Impacts of this type arise from taller structures with windows that look into adjoining
backyards or that don’t follow the “front-to-rear” pattern of development and thus
impinge on privacy in adjacent dwellings.
See VPS: 2 – Relationship to Neighbors
P1. Views into adjacent dwelling. New infill creates close, direct view into room(s) of
an existing dwelling that are typically unscreened in this neighborhood’s development
pattern.
Notes: The proximity, height, and slope of both the existing and new structures’ adjacent
walls, roofs, and dormers are factors that affect this type of impact. Window placements
in both structures are also factors.
P2. Views into adjacent backyard. New infill creates close, direct view into the
backyard of an existing home.
Notes: The proximity, height, and slope of the new structure’s adjacent wall, roof, and
dormer(s) are factors that affect this type of impact. Window placement in the new
structure structures is also a factor.
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Crowding and reduced view impacts (V)
High, vertical walls close to adjoining backyards and adjacent dwellings also can create a
strong sense of crowding by blocking the viewscape. This impact increases with higher
and wider walls. Walls without articulation or windows increase the sense of crowding,
although note that adding windows often increases the negative impacts on adjoining
neighbors’ privacy, as described above.
See VPS: 2 – Relationship to Neighbors.
V1. Excessive wall adjacent to existing dwelling. New infill places excessively high
wall too close to rooms of an existing dwelling from which people typically look out for
full or partial view in this neighborhood’s development pattern.
Notes: The proximity, height, and slope of both the existing and new structures’ adjacent
walls and roofs are factors that affect this impact.
V2. Excessive wall adjacent to existing backyard. New infill places excessively high
wall too close to backyard of an existing backyard.
Notes: The proximity, height, and slope of the new structure’s adjacent wall, roof, and
dormer(s) are factors that affect this type of impact.
V3. Insufficient setback between structures. Crowding also arises from insufficient
setbacks of structures in the particular context. For example, the new development on
W. 11th Ave., between Jackson and Van Buren Streets, almost entirely covers two lots
with four, two-story, “block-style” apartments that are separated from each other by only
ten feet. The design creates a sense of crowding on the development site, as well as
adjacent properties. One participant at the first JWN PlanJam workshop expressed the
point this way:
“Setbacks [should be] sufficient to encourage social interaction between
neighbors, i.e., when buildings are TOO close together walls actually deter social
interaction – [dwellings] need those buffers that are inviting, green rather than
concrete, hard surface.”

Obstruction of sunlight or air circulation impacts (O)
O1. Sunlight obstruction. New infill has proximity and height that excessively reduces
sunlight reaching an existing dwelling’s windows or yard. New obstruction may be on
east or west, as well as south, side of existing dwelling’s windows or yard.
Note: The existing siting pattern of the immediate neighborhood provides an important
comparative reference point. In the JWR2 area, typical houses on the numbered
“avenues” face either north or south with yards in the rear of the house. Typical houses
on the “presidents” streets face east or west, also with yards in the rear. There are typical
solar exposure patterns associated with each of these compass orientations and whether a
house is on a corner or mid-block lot.
See VPS: 2 – Relationship to Neighbors.
O2. Air circulation obstruction. New infill has proximity and height that excessively
reduces air circulation reaching an existing dwelling’s windows or yard.
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Excessive light and noise intrusions (I)
I1. Excessive exterior area lighting. New infill has exterior lighting (e.g., spotlights)
that cast excessive light into an existing dwelling’s windows or yard.
I2. Excessive noise from building-related equipment. New infill has exterior
machinery or venting (e.g., heat pump, A/C compressor, gas furnace powered vent) that
emits excessive noise nearby an existing dwelling’s windows or yard.
I3. Excessive noise, exhaust smell, or unhealthy fumes from parking and/or
driveway traffic adjacent to existing dwelling or backyard. Vehicle traffic associated
with new infill creates excessive noise, exhaust smell, or unhealthy fumes (e.g., CO and
CO2) from cars driving or parking on property.
Note: See also I4.
See VPS: 3 – Parking and Garages.
I4. Excessive noise, dust, exhaust smell, or unhealthy fumes from alley traffic
adjacent to existing dwelling or backyard. The cumulative effect of multiple units on a
single alley block can lead to excessive alley traffic, which creates noise, dust, exhaust
fumes.
See also: AU1 under Alley use conflicts

Reduced parking (PK)
PK1. Diminishment of on-street parking near residences. Because many homes in the
area have a small driveway suitable for at most one vehicle, parking on the curb in front
of the home is a common practice. When additional dwellings are added with insufficient
on-site parking, the residents of the new development will use on-street parking. When
the parking demands in an immediate area get high enough, residents may be unable to
park in front of (or near) their homes.

Financial costs (FN)
FN1. Financial burdens on existing property owners. These include: Reduced property
value because of surrounding development and City assessments for alley improvements.
(Eugene’s Growth Management Policy #14 states that the developer or City should cover
a new development’s infrastructure costs, but this isn’t the way that alley improvements
work.)

Alley use conflicts (AU)
AU1. Use conflicts on alleys used for primary access. This area’s alleys are too narrow
to handle two-way traffic and have no sidewalks because they were intended only for
utilities and occasional access by adjacent property owners. Consequently, when
additional infill dwellings take primary access via the alley, there are increased conflicts
with other vehicle use and with pedestrians who walk in the alleys. Parking adjacent to
the alley and illegal parking on substandard alleys can also obstruct emergency vehicle
access.
Increased vehicle use of the alleys also further deteriorates the unpaved alleys’
conditions, creating large potholes that become filled with water in the winter. This
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creates difficult and, in some cases, unsafe access and also prevents pedestrian and
bicycle access and use.

Other immediate impacts (OI)
OI1. Excessive, poorly located, and/or poorly screened on-site parking. When an
excessive amount of a property is used for parking, or the parking is poorly located
and/or inadequately screened, it degrades adjacent properties’ immediate surroundings.
See also VPS: 5 – Relationship to Street and Building Façade.

Functional impacts on area residents, pedestrians, and
bicyclists
This category covers direct impacts that affect a wider range of residents, as well as
pedestrians and bicyclists walking and riding in the area.

Traffic, parking, and pedestrian safety impacts (T)
See VPS: 3 – Parking and Garages and 6 – Landscape and Pedestrian Realm
T1. Parking or excessive driveway surface in front of structure (i.e., between
structure and street), or excessive curb cut. These practices degrade pedestrian safety
and the walking appeal of the affected side of the block.
T2. Diminished pedestrian and bicyclist safety; reduced appeal of walking and
bicycle riding. These impacts arise from a variety of factors, including: Increased traffic
on local streets and alleys; increased traffic crossing sidewalks via alleys or curb cuts;
loss of trees in front yards and along alleys; dwellings that don’t engage the street; etc.

Cumulative impacts on the neighborhood
This category concerns the individual and cumulative impacts on the “nature” of a block
or the neighborhood as a whole. The concept of a cumulative impact can best be
illustrated with an example. Suppose you live on a typical JWR2 area street with eight or
so single family houses on each side of the street. Replace one of those houses with an
exceptionally well-designed four-unit apartment complex and the block may retain the
general character of single-family, mostly owner-occupied residences. But, replace four
of the houses on the same block with multi-unit apartments and the block will inevitably
“tip” to the point where the now fragmented single-family owner/occupants no longer
have the same sense of immediate community.
Despite this being a difficult design element to quantify, it’s crucial to deal with because
the cumulative effects of multi-unit infill can dramatically destabilize the neighborhood
even if each individual apartment meets minimum siting and design standards.
Eugene’s land use policies recognize the importance of cumulative effects, as evidenced
by the fact that both the Westside Neighborhood Plan and the Jefferson/Far West
Refinement Plan have explicit policies that call for block level planning.
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Neighborhood impacts (NG)
NG1. Loss of permeable surfaces. Cumulatively, when infill covers too much additional
land with impervious surfaces, it leads to excessive storm water runoff. This creates
problems with storm water runoff capacity and pollution, as well as ground water supply
for large-scale vegetation.
Note: See also SS5.
NG2. Loss of arable surfaces, large- and small-scale vegetation, habitat, and wildlife.
These are interrelated impacts that arise from excessive lot coverage, as well as the
location and mass of structures which may prevent large-scale vegetation and habitat
even where an arable surface exists.
NG3. Increased load on infrastructure, including streets, alleys, sidewalks, water
system, sanitary sewer, storm sewers. Much of the infrastructure in the area is old and
has limited capacity to handle a major increase in the number of dwellings served. The
alleys are clearly not adequate to handle increased vehicle use from infill. In addition,
local streets were designed for much less use than would result from a full buildout at
current R-2 densities. There’s already occasional flooding from storm sewers that appear
in need of repair or enlargement. The capacity of the water system and sanitary sewers
may also be overstretched with major increases in the number of dwellings.
NG4. Reduced safety, weakened social fabric, and diminished appeal to long-term
residents from dwellings that don’t engage the street. These impacts can arise from a
variety of factors, including: lack of a front entry way facing the street; garages and
parking in front of house; a front setback that is too close or too far from sidewalk; etc.
NG5. Degraded interrelationships of lots and dwellings from irregular lot
configurations. The highly regular pattern of rectangular lots with a consistent frontage
is fundamental to defining the interrelationships among residents. Increasingly, infill
developments have used lot divisions and lot line adjustments to create irregular shaped
and sized lots on which dwellings are then placed in ways that are inharmonious with
surrounding development or that don’t engage the street.
The lot pattern also provides homes on small lots (e.g., 50x50) with “shared greenscape
and viewscape from adjoining rectangular lots’ backyards. Breaking this pattern has a
general effect of diminishing privacy an open space and increasing the sense of crowding
and other impacts identified above.
NG6. Demolition or removal of existing dwellings. Existing, compatible dwelling(s)
are demolished or removed and not replaced with dwelling(s) of similar scale and use
(e.g., single-family). This directly diminishes the historical and cultural character of the
neighborhood.
NG7. Diminished diversity of housing types; loss of “historical” structures; creating
an imbalance of home owners and renters. There are very few areas in Eugene that are
as appealing to a wide range of household types and income levels and that offer as many
different sizes and cost of lots and dwellings. To cover just a few categories, there are
tiny, detached, single family homes on 2,500 square foot lots and large, two-story
bungalows on 9,600 square foot lots. Single-family homes fill a range from mid$100,000s to over $500,000. There are also small- and medium-sized single-family
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homes with yards for rent, as well as small duplexes, and a variety of “granny flats” and
other ADUs.
Much of the recent infill has been relatively low-quality, multi-unit apartments or
conversion of older homes to multiple apartments. The result has been the loss of some
dwellings of types that aren’t being replaced in kind (e.g., small, detached dwellings).
While some infill may provide apartments with rents in the lower range, this doesn’t
replace small houses that are (relatively) more affordable to buy.
The displacement or conversion of existing detached housing also causes the loss of
houses which form part of the historical fabric of the community, even if these houses
aren’t formally designated as “historic.” Another result of the displacement or conversion
of existing detached housing is an increasing imbalance in the R-2 and surrounding areas
between owner-occupied and rental housing.
For a neighborhood to maintain both diversity and stability, both kinds of tenure are
important. In the JWN, roughly 25 percent of dwellings are owner-occupied and 75
percent are rentals. The JWN Opportunity Siting workshops held last summer
demonstrated that there’s significant potential for additional apartment development in
well-suited areas of the JWN. However, there’s little potential for new, detached, owneroccupied development; and thus it’s important to minimize the displacement and
conversion of the existing dwellings in this category. (According to market research,
most families with children seek single-family, detached homes, and children of all ages
are important to a diverse and vibrant community.)
Note: Different types of infill contribute at different magnitudes to cumulative effects.
For example, on a single block, two lots with four-unit apartments have much more
impact on the neighborhood character than four lots with a single-family house on the
street and a small, single-unit “granny cottage” in back.
NG8. Diminished attractiveness of the JWR2 area as a long-term “home” for a wide
range of household types and incomes. This final impact is ultimately the most
important, but it’s listed at the end because it arises from many of the negative impacts
described above. The JWR2 area is a notable neighborhood community that is close to
the urban center, has a relatively compact form, offers (along with adjacent R-1, R-3, and
R-4 areas) a tremendous diversity of housing types and costs, with a variety of household
types and income levels living together in a safe, attractive community that is inviting to
pedestrian and bicyclists.
The attractiveness and diversity of this neighborhood has led to a large number of
residents, including home owners and renters, who have lived in the neighborhood for a
long time and/or have a sense of long-term commitment to the neighborhood. Here’s how
one participant at the first JWN PlanJam workshop expressed it:
“A stable population of long-tem residents tends to enhance the happiness and safety of
residents who know each other and will socially interact. A cohesive neighborhood, with
continuity of residential population, makes for more vigorous participation in local selfgovernment processes.”
Unfortunately, this area’s diversity and stability are threatened by the growing amount
and scale of incompatible infill. Across the spectrum of residents, there’s been a
continuing effort to make City officials aware of the fact that the kind of incompatible
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infill development that’s now being allowed will gradually destroy this irreplaceable
neighborhood community if not brought under control by effective infill standards. As
City staff and consultants have documented, under current zoning, this area is destined
for redevelopment as dense, block-style, multi-dwelling apartments, such as those
recently built on W. 11th Ave.
As incompatible infill creates more negative impacts in more locations in the JWR2 area,
the cumulative effect will be to make the area unattractive to most economically-mobile
households, whether home owners or renters. Eventually, the area will become more a
“warehouse” for residents who live there because of necessity, rather than choice. Upper
income households that leave the area because of its decline will likely move further
away from the city center, thus exacerbating development pressure near the UGB). Lower
income households will no longer find a pool of relatively affordable small homes and
duplexes on small lots available to buy or rent and will have even fewer attractive
housing alternatives than currently exist.

Appearance or aesthetic impacts
This category covers the aesthetic or “style” characteristics of a structure and associated
driveway/garage/parking, particularly in relationship to the surrounding structures. This
includes things like placement of the dwelling and garage on the lot, roof styles,
relationship to the street, setbacks, etc. Most of this type of consideration is purely a
question of: “Does this structure fit in with the area visually.”
The external appearance of a building and it’s surrounding landscaping and driveway (or
parking) are important both in how they please the eye of neighbors and in how they
contribute to the hard-to-define “feeling” residents and visitors have about a
neighborhood. In the Westside, the prevalent “traditional” single-family homes, with
their generally modest size, sloping roofs, front porches, and a clear orientation to the
sidewalk and street evoke the sense that this is a neighborhood where a regular part of
your life includes walking and connecting with neighbors on the sidewalk, on your porch,
or standing in your adjacent front yards.
In addition to encouraging pedestrian activity, the street orientation of this
neighborhood’s traditional character also enhances community safety. This benefit arises
from the well-established role of “eyes on the street” in discouraging criminal activity.

Appearance – Generally applicable; related to neighborhood-wide
character (SG)
There are numerous characteristics of infill which relate to their visual impacts. Many of
these also have a tangible impact, as covered in the previous items.
Some of the “appearance” impacts might be considered merely individual preferences
that have little concrete impact on other residents or property owners. However, for
whatever subtle reasons, these impacts may individually or collectively contribute to the
sense of whether the development “engages” or “turns its back on” the neighborhood
community. A few of the commonly cited examples include: Structures that are out of
scale in height, mass, and/or footprint; lack of pitched roofs on structures with multiple
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floors; “snout-nosed” dwellings; unscreened multi-vehicle parking and use areas; sparse
landscaping; large walls that lack windows or articulation; etc.
SG1. House or apartments adjacent to street aren’t oriented towards street. New
infill entrance(s) don’t face the street; no visible front door(s); inappropriate front
façade(s); etc.
See VPS: 3 – Parking and Garages and 5 – Relationship to Street and Building Façade.
Note: Several of the following items are related to this impact.
SG2. “Snout-nosed” (garage in front) dwellings.
SG3. Apartment with open garage (carport) underneath, facing street or adjacent
dwelling.
SG4. Parking (or excessive driveway surface) in front of dwelling structure.
There is an inherent problem in managing off-street parking as more units are added. The
solution should not be to tradeoff the concerns among these related items. Instead,
appropriate solutions should recognize that the area has a finite capacity for off-street,
surface parking (as well as traffic on local streets), which create a practical constraint on
the amount of infill that can be accommodated without serious negative impacts to the
neighborhood community.
SG5. Excessive impervious surfaces. New infill covers too much of the site with its
footprint, pavement, and other impervious surfaces.
An excessive cumulative footprint of buildings, parking, and driveways can prevent
adequate private (and publicly visible) green space and fall short of the amount of
uncovered ground that a mature shade tree needs in order to thrive.
SG6. Infill on alleys doesn’t meet appropriate aesthetic standards. New houses or
apartments facing or accessed from the alley fail to meet relevant design standards e.g.,
orientation to the alley as a “lane,” landscaping, etc.
See VPS: 4 – Alleys.

Appearance – Related to site-specific or block-specific character (SS)
SS1. Excessive scale or mass. New infill is too high, too wide, too large, or
inappropriately organizes the mass for site or setting.
See VPS: 1 – Mass & Scale.
SS2. Incompatible overall “style”. New infill has grossly incompatible style for site or
setting.
Style elements that may be involved:
•

Siding

•

Roof line

•

Articulation of walls

•

Etc. (See prior section on JWR2 area character.)

Example: A geodesic dome between two typical Craftsman-style houses.

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 158 of 279
PC AGENDA P127

See VPS: 5 – Relationship to Street and Building Façade.
SS3. Excessively plain wall facing street or adjacent to existing dwelling. New infill
places excessively plain wall facing the street or an existing dwelling.
See VPS: 5 – Relationship to Street and Building Façade.
SS4. Incompatible setback to street. New infill front is setback too close or too far from
street in relation to residences on the same block.
See VPS: 5 – Relationship to Street and Building Façade.
SS5. Inadequate landscaping.
Vegetation can soften some of the larger expanses of building and should present a
“green” face to the neighbors. However, using landscaping as a screen should not be
considered an excuse to allow substandard building design.”
There is a cumulative, positive effect of private, but publicly visible, greenery on a
neighborhood. By contrast, excessive reduction of greenery, through the cumulative
effect of individual infill, degrades the neighborhood.
See VPS: 6 – Landscape and Pedestrian Realm
SS6. Removal of existing mature trees.
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The Jefferson Far West Refinement Plan and Westside Neighborhood Plan are available online at the
following links:
www.eugeneplanning.org > Refinement Plans

>
>
>
>

Jefferson
Jefferson
Westside
Westside

Far West
Far West Appendix
Neighborhood
Neighborhood Plan Appendix

The plans are incorporated in their entirety into the record for the ICS Round One Code Amendments by
this reference.
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From:
To:
Cc:
Subject:
Date:
Attachments:

[EXTERNAL

eric dil
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H
Testimony Eric Dil RE CA-18-1 Code Amendments adressing ADU"s
Monday, May 17, 2021 1:11:02 PM
email_ericdil_logo_72-03.png
email_ericdil_72-02.png
Testimony Eric Dil.pdf

]

Dear Ms., Mr.,
Please find attached my written testimony concerning the upzoning of the special area zone of
JWN.
Best regards,
Eric Dil

Cultural project management
——————————————————
+1(458)215-5938 811 West Broadway
www.ericdil.com Eugene, Oregon
97402
USA
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Subject: TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
May 17, 2021
Dear Mayor and Councilors,
Since 2016 I have lived in the Jefferson-Westside neighborhood as a blessed homeowner of our 1925
Bungalow on Monroe Park. I am a member of the executive board of the Jefferson Westside
Neighborhood association since May 2017. During the past years I learned about all the efforts
neighbors put into developing the Jefferson Westside Special Area Zone. The goal of that effort was to
recognize the special character of our beloved neighborhood rather than see blanket zoning polices
applied willy-nilly across varied neighborhoods in Eugene. The SAZ is not and never was intended to be
exclusionary in any way, though it has been cast as such by those who are unfamiliar with the details.
There is a proposal before you that would make radical changes to the number of dwellings, specifically
ADU’s on lots within the SAZ. These changes were proposed with no meaningful outreach to those of us
impacted by the changes. Approximately 15 notices were sent out in a neighborhood over 70 times that
size. And yet, the JWN residents opposing these changes are being accused of reacting “at the last
minute”.
The proposed changes have the effect of doubling the density of our neighborhood in a manner never
previously proposed by City staff or directed by the City Council. These changes are out of scale with the
problem being addressed, are too major to be adopted without additional public engagement and will
not, however much you wish it, solve housing issues in our community.
City Councilors expect, and are due, respect for their efforts to get involved and address problems in the
City of Eugene. Those of us, who are engaged with our neighborhood, understand the issues and
respond with input, should also be respected for our efforts. The JWN Chair has made multiple efforts
to discuss these code changes and has proposed reasonable and effective alternatives to what you have
before you. Unfortunately, City Planning staff has ignored his efforts. This is not how these processes
should be conducted. The City should make every effort to engage with residents of impacted areas and
to genuinely listen when objections or suggestions are made.
Please demonstrate your respect for the code-making process as well as to the residents of the
neighborhood you are about to change forever by actively listening to our legitimate concerns. There is
no emergency here. You are able to set aside the proposed changes and spend some time working
towards a solution that is fair and respectful to all.
Thank you,
Eric Dil
811 West Broadway
Eugene, OR
97402-5219
USA
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From:
To:
Subject:
Date:

[EXTERNAL

tomhappy@aol.com
*Eugene Mayor, City Council, and City Manager; HANSEN Alissa H; GEPPER Jeffrey A
Upzoning JWN Special Area Zones
Monday, May 17, 2021 1:07:12 PM

]

To whom it may concern,
Bad idea. Shame on you. Don't even think about it. This is democracy in action? I don't think so!
Tom Happy
Eugene
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

Stephanie J. Coopman
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H; GEPPER Jeffrey A
TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
Monday, May 17, 2021 1:24:05 PM

]

Subject: TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
May 17, 2021
Dear Mayor and Councilors:
My spouse and I have owned property in the Jefferson-Westside Neighbors area for nearly 10
years and have lived here since 2016. We were first introduced to the Special Area Zone in our
neighborhood when we decided to start on some improvements at our current residence. We
were heartened to learn about the extensive efforts that went into carefully crafting the SAZ
and the comprehensive public process that resulted in thoughtful and inclusive zoning
regulations.
The current proposal you’re being asked to consider not only violates the SAZ, but the process
of revising the SAZ. The city engaged in little to no outreach, contacting only a handful of
residents, rather than the required nearly 8000 people who call the JWN home. The proposal
doubles the neighborhood’s density, moving the JWN from medium to high density. In
addition, this proposal is inconsistent with new laws enacted at the state level, although City
Planning staff are incorrectly arguing this dramatic change is required.
I am asking that you set aside the proposed code changes to the SAZ and request that the City
Planning staff enter into authentic conversations with the JWN Executive Board and the
members of the neighborhood. Although the JWN has made good-faith efforts to work with
Planning Staff, those efforts have gone unheeded and ultimately ignored. Please follow the
process required of code-making, involve the neighborhood, and work through these issues
with care, thought, and inclusion, rather than disregard, haste, and exclusion.
Sincerely,
Stephanie Coopman
971 W Broadway
Ward 1
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From:
To:
Subject:
Date:

[EXTERNAL

Chris O"Neill
*Eugene Mayor, City Council, and City Manager
May 17, 2021, Public Hearing and impact on Jefferson Westside Neighborhood up-zoning
Monday, May 17, 2021 1:36:43 PM

]

Honorable Mayor and City Councilors,
I request that you delay discussion of up-zoning large portions of the Jefferson Westside
Neighborhood (JWN) until you receive input from JWN neighborhood board. I have owned
and lived in my home on 12th Avenue since 1989 and am familiar with the long engagement
with city planners to protect the character of our housing while expanding new dwellings in
vacant lots and along alleys. A downtown neighborhood like Jefferson-Westside has many
housing issues to juggle to maintain livability, and I am proud that JWN has proactively
engaged with city and county staff and non-profit service agencies to expand temporary
shelter sites and permanent supportive housing. We see the effect of homeless on our streets
every day, and we’re doing our part to step up.
Up-zoning without credibly engaging with neighborhood leaders is another matter. While I’m
no expert in the intricacies of zoning, the JWN board and knowledgeable neighbors have
advocated successfully on the merits with the Eugene City Council to establish the Jefferson
Westside Special Area Zone (S-JW Zone) and the Chambers Special Area Zone, "R-2"
subarea. Now the livability of those negotiated special area zones is in jeopardy. Given the
very short notice and (embarrassingly) limited staff effort to engage with neighbors regarding
the proposed zoning changes, JWN neighborhood leaders need time to review and respond to
the city planner proposal for up-zoning so that Councilors have in their hands informed
response from citizens, like me, who are directly impacted. It is a civic process that has
worked in the past, and I request that you give it the time needed to do its work again.
The JWN board is elected and active. Please, don’t allow staff processes to move decisions too
quickly and unintentionally push neighbors into a potentially confrontational stance. We can
work together toward win-win. Give it the time we need.
Thank you.
Respectfully,
Chris O’Neill, 735 West 12th Avenue
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From:
To:
Cc:
Subject:
Date:
Attachments:

[EXTERNAL

eliza@tastypie.org
*Eugene Mayor, City Council, and City Manager
GEPPER Jeffrey A
In reference the ADU work session
Monday, May 17, 2021 1:40:31 PM
S-JWADUs.pdf

]

Dear Council, Mayor, and City Manager:
I couldn’t help but note that a good percentage of your conversation regarding Accessory Dwelling
Units on Wednesday focused on how the S-JW and S-C zones would handle ADUs under the law.
As was mentioned at your work session, you have received some communications related to
Accessory Dwelling Units purporting to be from the “Jefferson Westside Neighbors.” Several of you
referred to “the neighbors” opinions and desires. As a resident of Jefferson Westside, who lives in a
home zoned S-JW, I wanted to make sure that you were aware that these were not official
comments or adopted positions from the city-chartered Jefferson Westside Neighbors neighborhood
association, at least in accordance with the Jefferson Westside Neighbors bylaws. These should be
considered the opinions of individual residents, not of “the neighbors” or the neighborhood
association. In addition, the recommendations provided by Mr. Coopman, and whatever unnamed
individuals he is collaborating with, are not only out of compliance with state law regarding ADUs,
they also would push the S-JW zone into violation of the Eugene/Springfield Metro Plan. If these
recommendations are incorporated into our code, it is likely that in a year we’ll be sitting here again
having this conversation after yet another LUBA remand. It is my sincere hope we do not end up in
that position.
Thank you for your consideration, and, as Mayor Vinis said, ADUs are a small part of the overall
housing puzzle. I am hopeful that you can expediently pass the ordinance to bring us into
compliance with state law regarding ADUs so that we can move on to more impactful actions.
Eliza Kashinsky
eliza@tastypie.org
541-799-7102
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To: Eugene City Council, Planning Staff
From: Eliza Kashinsky
Date: May 13th, 2021
Re: Ted Coopman’s Proposed Code Amendments to the S-JW Zone in relation to ADUs
On April 29th, 2021, Ted Coopman submitted into the record proposed code amendments to the S-JW
zone as relates to the allowance for ADUs in the neighborhood. As stated in my previous
communications, the code changes proposed by staff would bring S-JW into compliance with ORS
197.312(5). However, I believe that it is important to be clear that the recommendations presented by
Mr. Coopman are not the adopted position of the Jefferson Westside Neighbors neighborhood
association, nor would they be legal under either state law or Eugene’s own Metro Plan.
Legality of Recommendations:
I would strongly caution Council against incorporating any of Mr. Coopman’s proposal into the code, as
it is not compliant with either ORS 197.312(5) nor the Eugene Metro Plan. As we are also currently in a
process to address HB 2001, it is worthwhile to note that these changes would bring the zone further
out of compliance with HB 2001 and would have to be undone in just a few weeks or months. Finally,
they run counter to the adopted purpose of the zone. A summary of the concerns is below:
Specific Analysis:
• Proposed section 9.3615 (2)(c) is not a regulation related to siting and design—requiring a
property owner to record an irrevocable declaration regarding the dwellings use relates neither
to the position of the ADU on a lot (siting) nor the layout of or materials used for the ADU.
• Removing the minimum density requirements in table 9.3625 is out of compliance with the
Metro Plan. The area covered by the S-JW zone is Metro Plan designated as medium density.
The relevant Metro Plan policies include (emphasis added):
o A.9 Establish density ranges in local zoning and development regulations that are
consistent with the broad density categories of this plan….. Medium density: Over 10
through 20 dwelling units per gross acre (could translated to over 14.28 units per net
acre through 28.56 units per net acre)
o A.16 Allow for the development of zoning districts which allow overlap of the
established Metro Plan density ranges to promote housing choice and result in either
maintaining or increasing housing density in those districts. Under no circumstances,
shall housing densities be allowed below existing Metro Plan density ranges.
Removing the minimum density would allow for potential redevelopment in the S-JW zone to be
at densities as low as 3.2 units per net acre (one unit on a 13,500 lot), well below the minimum
density for medium density designated lands.
• Also in table 9.3625, the changes that would permit only one dwelling on lots under 12,000
square feet presents a larger number of compliance problems with both the Metro Plan, the
purpose of the zone, and, ultimately, with HB 2001.
o Accessory dwelling units are not subject to density regulations—they do not “count”
when calculating the maximum or minimum density on a property.
o The removal of the allowance for duplexes (two dwellings) on almost all the lots in the
S-JW zone brings the density range for the zone to 3.2 units per acre to 9.68 units per
net acre, given the minimum and maximum lot areas in the zone. This is squarely within
the low-density designation for the Metro Plan, and out of compliance with the area’s
Medium Density designation.
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Purposes for the S-JW zone include (2) “…maintaining a balanced mix of single-dwelling,
duplex, and multi-dwelling residential development” to (10) “provide for a range of
dwelling types…as well as by encouraging new, smaller and relatively lower-cost
detached, singled dwellings and duplexes.” The removal of the allowance for duplexes
in the S-JW zone is contrary to the adopted purpose of the zone. For reference, there
are 11 lots in the zone that are larger than the 12,000 square feet required to create a
duplex, all but three of which are in either non-residential use (churches) or already
have two or more dwellings on them.
 Of note, it is also contrary to the historic zoning of the area—the 1945 Eugene
Zoning Code (Ordinance 9188), which designated much of the area as “R-2”
included allowances for “Dwelling, Two-Family (Duplex)” on all lots in the R-2
area, with a minimum of 2,500 square feet per dwelling (producing a maximum
potential density of 17.42 units per net acre, well above 9.68 units per acre that
would be allowed in the zone under the proposal.) The 1945 Code also had an
allowed accessory use of “Guest House/Servant’s Quarters” which, while
problematically named, are a forerunner of the ADU, and would have been
permitted on lots with either single-family homes or duplexes.
o An additional purpose of the S-JW zone is to (7)“Support the encompassed areas as
transition areas between higher intensity residential and commercial land uses adjacent
to the S-JW areas…. and lower intensity residential areas”. Under this code, even
setting aside potential future modifications relating to HB 2001, the allowance for
housing the medium density S-JW zone would be *less* than in the adjacent lowdensity R-1 zones (the R-1 zones would allow ADUs for each single family home as the SJW zone, but also currently permit duplexes on corner lots over 8,000 square feet,
which would not be permitted in the S-JW zone.)
o Given HB 2001’s requirement that a duplex be permitted on any lot that permits a single
family home, as well as its requirements that fourplex and triplexes be allowed in the
area, the allowance for only one dwelling per lot on all but 11 lots in the zone would
need to be removed or substantially revised in just a few months as we bring our code
into compliance with HB 2001.
Section 9.3626, which deals with bedroom counts, is problematic both from a “reasonableness”
perspective, as well as from a clear and objective perspective, as discussed in my January 27th,
2019 memo comparing Eugene’s ADU code to other cities’ ADU codes.
The revision to table 9.3630, which prohibits new small lots and alley access lots, in addition to
seeming to be motivated primarily out of spite, is problematic from a Purpose perspective (2“ensuring compatible design for residential infill development in terms of lot patterns….” With
many existing alley access lots, most of which pre-date the S-JW code, and approximately ¼ of
existing lots being small lots, a prohibition of new small lots is a deviation from the historic
design and evolution of the neighborhood) and Metro Plan perspective (see above re: medium
density definitions.)
o

•
•

Source of Recommendations:
The language of Mr. Coopman’s email, as well as the fact that he sent it from the Jefferson Westside
Neighbors email account and signed it as “Chair” implies the recommendation are that of the
neighborhood association. Council’s repeated references to the “neighborhood association” and “the
neighbors” indicates that Council interpreted the comments that way. However, Mr. Coopman did not
follow the Jefferson Westside Neighbors bylaws when developing or presenting these
recommendations, and so they cannot be considered the position of the Neighborhood Association.
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In the four years that ADUs and compliance with SB 1051/ORS 197.312(5) has been being discussed at
throughout the City, the Jefferson Westside Neighborhood association has not chosen to make ADUs or
ADU compliance a topic of conversation at a general meeting. They have held no votes or discussion or
open process to determine a position on this issue with the Neighborhood Association. The Jefferson
Westside Neighbors bylaws do not allow for the chair, or even the executive board, of the neighborhood
association to take a position on behalf of the neighborhood association without consultation and
approval of the general membership of the neighborhood association. The positions must be treated as
Mr. Coopman’s personal views, with whoever he decided to consult with privately. The relevant
sections from the bylaws (http://www.jwneugene.org/about/bylaws/) are cited below:
• Article III, Section 5 of the bylaws require that when representing the neighborhood
association’s position to the City Council or other bodies, “such positions must specify if the
position is one of the general membership, the executive board, an appointed sub-committee,
or by the organization of members present and lacking a quorum.” Mr. Coopman’s
communications in the public record do not do so. As there has been no announced vote of the
general membership related to ADUs or on these specific recommendations, this is not a
position of the general membership, nor members present and lacking a quorum.
• Article III, Section 4 of the bylaws state “Positions may be taken for the neighborhood by a
majority vote of the executive board members only when the position is required prior to the
next General Meeting whereupon notice of the position will be given and may be overturned by
a majority of the neighbors voting to rescind.” Given that this has been a topic of conversation
for four years, nothing prevented the JWN executive board from beginning work on formulating
a neighborhood position publicly prior to a General Meeting. No notice has been given to the
general membership that this position has been taken, and there has been no chance for the
general membership to review that position.
• A vote of the general membership related to density under HB 2001 conducted in February of
2020 requires that recommendations communicated by the board be adopted by the JWN
membership, and that various recommendations be proposed by a “neighborhood-based
Planning Team.” No further votes or adoptions by the general membership have been made,
and as far as I can tell, a “neighborhood-based Planning Team” to discuss density under HB 2001
has not been formed nor provided any recommendations for consideration by the general
membership.
• According to Article V, Section 1 of the bylaws, “committee meetings shall be open to all
members.” If some sort of committee or planning team has been formed to discuss this issue,
no information about its existence, membership, or meeting times have been provided to the
general membership, despite the fact that the JWN E-news regularly discusses the activities of
other committees and sub-groups of the neighborhood association (i.e. parks groups, etc.) Any
decisions or discussions by this subcommittee, if it exists, cannot be considered the position of
the Jefferson Westside Neighbors as a whole.
• Mr. Coopman has stated repeatedly over recent months that the JWN association does NOT
represent the whole of the neighborhood, but rather the tiny minority of residents who are
actively involved in the neighborhood association—I believe the largest attendance I have seen
at a neighborhood association meeting was around 100 people, less than 2% of the residents of
the neighborhood. Most votes are taken by less than 1% of the residents of the neighborhood.
Active involvement in the neighborhood association is limited to those whose economic, family,
or personal situations allow them to invest their time in this way, and so disproportionately (but
not exclusively) includes homeowners and others with greater personal or economic resources.
Further, active participation in the neighborhood association is, in practice, limited to those who
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either support a particular set of positions or who are willing to tolerate harassment of various
forms. Mr. Paul Conte, who takes the lead on many land use issues for the neighborhood
association has an unfortunate history of name calling, attempts to censor, and aggression
towards his fellow neighbors, including elected board members of JWN. Many neighbors in the
area do not engage with the neighborhood association due to either directly being targeted for
harassment by Mr. Conte or because of the toxic environment that has been created. Even had
Mr. Coopman followed the JWN bylaws in forwarding this position, it could not be construed as
the position of the residents of the Jefferson Westside Neighborhood as a whole, but rather the
1% of the neighborhood that has both the time/resources to actively engage in the
neighborhood association and the fortitude to do so despite the toxicity. Given the City’s recent
efforts to recognize that some of their historic public involvement processes have excluded
many voices, and efforts to hear from those who have not traditionally had as strong a seat at
the table, I hope that can be taken into account when deciding how much weight to give the
recommendations provided by Mr. Coopman.
Give that the recommendations provided by Mr. Coopman and whatever unnamed parties he
collaborated with to create them both did not go through a recognized neighborhood-based process to
be developed, nor would serve the purpose of this project (namely, bringing Eugene’s code into
compliance with state law) I urge you to not incorporate them into the code. A community process
conducted over a decade ago, in a vastly different legal, political, and social environment, when many
neighbors including Mr. Coopman didn’t even live in the neighborhood yet, cannot simply be assumed
to represent the position of a plurality of neighbors now, or assure that the current neighborhood
association is collaborating with current neighbors in an open and robust process to develop positions.
Thank you,
Eliza Kashinsky
Jefferson Westside resident
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From:
To:
Subject:
Date:

[EXTERNAL

Paul Conte
GEPPER Jeffrey A
Testimony re: CA 18-1 "ADU Code Amendments" ordinance
Monday, May 17, 2021 3:20:55 PM

]

May 17, 2021 3:17
Please confirm receipt of this email thread and enter it into the public record
for CA 18-1 "ADU Ordinance".
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
541.344.2552
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist

The following thread establishes that the Notice of Public Hearing was deficient in
that it false stated the draft ordinance was available for review.
The draft ordinance for the May 17, 2021 Public Hearing was not made available
until May 5, 2021.
No further notice was provided.
---------- Forwarded message --------From: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Date: Wed, Apr 14, 2021 at 4:34 PM
Subject: RE: Please provide TIMELY notice and proposed ADU code amendments under CA
18-1
To: Paul Conte <paul.t.conte@gmail.com>
Cc: HANSEN Alissa H <AHansen@eugene-or.gov>
Good Afternoon Paul,
I received your voicemail just now and wanted to get back to you by email to leave a proper record
for the response. Please let me know if you would like a phone call as well.

The notice you received in the mail today was to inform you that a Public Hearing date has been
scheduled regarding City File CA 18-1 (ADUs). I absolutely realize that the notice states on the
second page that, “The proposed ordinance and related project materials are available for
inspection at the Eugene Planning and Development Department,” and provides a link to the City’s
Land Use Code Amendments webpage.
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The draft changes are still being evaluated and finalized. I ensure you that staff is working tirelessly
to get the draft of the proposed changes finalized as soon as possible to give everyone ample time to
review the materials in advance of the public hearing. I apologize for the unintentional
misunderstanding and will forward along the materials when they are available.

The webpage is being updated to reflect the facts stated above. Your understanding is appreciated.

Thanks,

Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282

COVID-19 Update: City of Eugene Planning & Development Department offices are operating. However, in order
to protect the health and wellbeing of our community I may be working remotely or working non-traditional hours.
We appreciate your patience as our reply to email and voicemail may be slightly more delayed than normal.

Messages to and from this e-mail address may be available to the public under Oregon Public Records Law.

From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Wednesday, April 14, 2021 2:24 PM
To: HANSEN Alissa H <AHansen@eugene-or.gov>; GEPPER Jeffrey A <jgepper@eugeneor.gov>
Cc: BROTHERTON Kathryn <KBrotherton@eugene-or.gov>; MEDARY Sarah J
<SMedary@eugene-or.gov>; Ted Coopman <jwneugene@gmail.com>; *Eugene Mayor, City
Council, and City Manager <MayorCouncilandCityManager@eugene-or.gov>
Subject: Re: Please provide TIMELY notice and proposed ADU code amendments under CA
18-1
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[EXTERNAL ⚠]

Alissa and Jeff,

After sending the previous message (below), I received in today's USPS mail a
"Notice' of the public hearing.

The notice states that the proposed ADU ordinance may be accessed at;
Land Use Code Amendments | Eugene, OR Website (eugene-or.gov)

I do not see a link to the proposed ordinance at that page. Is the ordinance
available for my inspection TODAY at the Eugene Planning and Development
Department?

I would like to come down this afternoon, please let me know.

Thank you,

Paul Conte
_________________
Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist

On Wed, Apr 14, 2021 at 8:13 AM Paul Conte <paul.t.conte@gmail.com> wrote:
Alissa,

According to documents on the City's "Land Use" website, the City has
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notified DLCD of action to amend the Land Use Code with new
amendments regarding "Secondary Dwellings."

The DLCD notice states that a "Final Hearing Date" is 4/17/2018. Note
"2018." There is no notice of a public hearing in 2021.

This document was dated and posted only two days ago (4/12/2021).

I checked the "Code Amendments" web page and found this:

"Current Project Status: The City Council is tentatively scheduled to
hold a work session and public hearing regarding the finalization of
ADU Land Use Code Update on May 12th and May 17th , respectively.
Materials for the proposed changes will be made available in mid- to
late- April in preparation for the public hearing."

However, there are no other documents posted on this City site since
January 28, 2020.

The "Tentative Working Agenda" for May 12th states a 45-minute work
session and a public hearing on May 17th. Action is scheduled for a week
after the hearing on May 24th.

Could you please provide me or post a copy of the proposed
amendments immediately.

The LUBA remand was far reaching, and the code amendments are likely to
be significant.

I'm not aware of any public outreach, although I may have missed it. Goal
1 -- Citizen Involvement requires that the City "provide for continuity of
citizen participation and of information that enables citizens to identify
and comprehend the issues."
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I would like to know what staff has done to comply with the intent of Goal
1 to inform and engage the public.

In the case of new ADU code amendments, adequate time is required for
neighborhood organizations to inform citizens and for citizens to review,
comprehend and provide comments to elected officials. WIthout any
apparent prior involvement by citizens in developing the response to the
LUBA remand, the 2 or 3 weeks that staff has scheduled between the code
amendments being available and the Public Hearing is inadequate.

I'm raising this issue, not as a matter of legal requirements, but as a
substantial issue of proper process and Citizen Involvement.

While the Planning Division makes a lot of noise about "inclusionary" citizen
involvement, this kind of short-changing citizen involvement excludes
meaningful participation both by BIPOC and White citizens of Eugene.

Please do a legitimate job in engaging the public, including extending the
time from publication of the proposed code amendments until the public
hearing to at least a full month.

Thank you for your cooperation.

Paul Conte

_________________
Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist
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From:
To:
Cc:
Subject:
Date:
Attachments:

[EXTERNAL

Kim Spiehler
GEPPER Jeffrey A
Bill Kabeiseman
FW: City File CA 18-1 – Code Amendments Addressing ADUs
Monday, May 17, 2021 3:44:15 PM
5-17-21 Kabeiseman ADU testimony.pdf

]

From: Kim Spiehler
Sent: Monday, May 17, 2021 1:55 PM
To: LVinis@eugene-or.gov; MayorCouncilandCityManager@eugene-or.gov
Cc: SMedary@eugene-or.gov
Subject: City File CA 18-1 – Code Amendments Addressing ADUs

Good afternoon,
Attached please find correspondence for inclusion in the record of the above-referenced
case. If you would please email me to confirm receipt I’d appreciate it.
Kind regards,
Kim
Kim Spiehler, Legal Assistant
Bateman◊Seidel
1000 SW Broadway, Suite 1910
Portland, Oregon 97205
(503) 972-9909 (direct phone)
(503) 972-9921 (fax)
kspiehler@batemanseidel.com

Please be advised that this e-mail and any files transmitted with it are confidential attorney-client
communication or may otherwise be privileged or confidential and are intended solely for the
individual or entity to whom they are addressed. If you are not the intended recipient, please do not
read, copy or retransmit this communication but destroy it immediately. Any unauthorized,
dissemination distribution or copying of this communication is strictly prohibited.
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William Kabeiseman
billkab@batemanseidel.com
www.batemanseidel.com
Telephone DID: 503.972.9968
Facsimile: 503.972.9941

May 17, 2021
VIA E-MAIL AND REGULAR MAIL
Honorable Lucy Vinis & Eugene City Council
Eugene City Hall
101 West 10th Avenue, 2nd Floor
Eugene, OR 97401
LVinis@eugene-or.gov
MayorCouncilandCityManager@eugene-or.gov
TESTIMONY FOR THE PUBLIC RECORD:
City file CA 18-1 – Code Amendments addressing ADUs
Dear Mayor Vinis and Councilors:
This firm represents Mr. Paul Conte, a Eugene resident and a member of the
Jefferson Westside Neighbors (JWN). I write this letter to follow up on the
concerns expressed in my letters dated April 20, 2021, and May 10, 2021,
regarding City File CA 18-1, addressing Accessory Dwellings. Please provide me
with notice of, and a copy of, the City’s final decision on this matter.
Our Request
Our request of the City Council is a simple one – all we ask is that the City Council
adjust their schedule for the public hearing and vote to allow the staff and JWN to
collaborate on a revised version of the ordinance to present to the Council. This
request will allow staff and JWN to craft a proposal that accomplishes the statutory
mandate, but without unnecessary impacts to the neighborhood and without
violating other provisions of the City’s Comprehensive Plan, as discussed below.

Bateman Seidel Miner Blomgren Chellis & Gram, P.C.
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Honorable Lucy Vinis & Eugene City Council
May 17, 2021
Page 2
Before covering the legal elements that are central to the code amendments, I want
to reemphasize that my client asks only that the City staff “sit down” and engage in
good-faith, constructive back-and-forth discussions with representatives of the
1,100 households and property owners that would be impacted by the code
amendments. This is not an unusual request; City staff did this to craft the original
S-JW and S-C Special Area Zones, neither of which were appealed, despite their
groundbreaking residential standards. This approach will result in a better
ordinance, and one that will be less susceptible to an appeal.
I also want to note that the JWN neighbors want nothing more than what the City
Council discussed at length in 2018 – to maintain the status quo of on-the-ground
density. When the Council begin this process of addressing ADUs in 2018, the
Council was very clear that its intent was to not increase allowable density in these
zones (or in R-1, R-2, R-3, or R-4) zones. There were detailed discussions of “what
if” scenarios involving the allowance in the S-JW (and R-2) zones for “two
dwellings on one lot.” The Council was clear at that time in its understanding that
the “second dwelling would BE the accessory dwelling.” Unfortunately, the staff
proposal before the Council does not retain that simple understanding – it will
result in a significantly more dwellings than what the Council directed in 2018.
To this point, there has been little effort to allow for an effective engagement of the
neighborhood organization, and the result is that most citizens have not had
opportunity to consider and submit testimony at today’s hearing on what version of
the S-JW and S-C/R-2 amendments the Council should adopt.1 An inspection of
the City’s records found that only approximately 15 households out of more than
1,100 in the S-JW and S-C/R-2 areas were provided notice of the de facto rezoning
of their property and the surrounding lots.
A.

The City Council Must Amend the S-JW and S-C/R-2 Code to Conform
to ORS 197.312(5).

I want to begin with a point that is not subject to dispute – there is no debate that
the Eugene City Council must comply with the requirements of ORS 197.312(5) –
the City has no “discretion” on this matter. ORS 197.312(5) requires the City to
1

Ted Coopman, the JNW Neighborhood Chair, reported to you in his letter of May 11, 2021, “our good faith efforts
to engage Planning Department staff over changes to the S-JW and S-C/R-2 subarea zones have not been
reciprocated.”
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Honorable Lucy Vinis & Eugene City Council
May 17, 2021
Page 3
allow ADUs in all single-family zoned areas and neither my client nor the JWN
believe otherwise. However, my client and the JWN believe that the current staff
proposal goes beyond what is required under that statute and will have significant
impacts on the neighborhood that would be inconsistent with the remaining
provisions of the City’s Comprehensive Plan in violation of ORS 197.835(7).
The City must comply with ORS 197.312(5) and allow ADUs in single-family
dwelling zones throughout the City, but it need not go further and disrupt the fabric
of the City’s neighborhoods. There may be different ways to accomplish that
result, but my client’s position is that the City Council should fully and faithfully
amend the code so that it complies with the actual requirements of the statute and
LUBA’s interpretation of those requirements, and the resulting code must avoid
unnecessary impacts to the residents of the Jefferson Westside neighborhood.
1.

The Specific Standards that Conflict with ORS 197.312(5), as Interpreted by
LUBA.

The first step in determining what revisions are necessary to the S-JW and S-C/R-2
standards is to identify which provisions are currently in conflict the requirement
to allow ADUs in single-family dwelling zones, and which are not. The following
changes are necessary for the Eugene Code to comply with ORS 197.312(5):
 The current code limits “alley access only” and small lots to only one dwelling.
ORS 197.312(5) requires amending the code to allow one additional dwelling on
these lots to fulfill the statutory requirement for an “accessory dwelling.”
 The provisions for the allowable dwellings on standard (and larger) lots require
clarification, but, as discussed further below, the current code conforms to ORS
197.312(5).
 The parking standards must not require an off-street parking space for any
additional dwelling that fulfills the statutory requirement for an “accessory
dwelling.”
2.

The Specific Standards that DO NOT Conflict with ORS 197.312(5).

It’s equally important to identify what is not required by ORS 197.312(5):
The following provision of EC 9.3615(2) was challenged as not
conforming with ORS 197.312(5), but LUBA affirmed the language:
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Page 4
“An additional (interior, attached or detached) residential structure
that is used in connection with or that is accessory to a single family
dwelling may be permitted on a lot only as an additional ‘OneFamily Dwelling’ and not as an ‘Accessory Dwelling.’”
LUBA concluded that the above language meets requirements of ORS 197.315(2):
“EC 9.3615(2) now allows the exact type of dwellings that [ORS
197.315(2)] defines as an ‘accessory dwelling’... whether it is called
an accessory dwelling unit or an additional one-family dwelling is
irrelevant.” Home Builders Association of Lane County v. City of
Eugene, ___ Or LUBA ___ (LUBA nos. 2018-063 and -064, slip
op at p 15).2
There is no requirement to not count a dwelling that is a “one-family dwelling as
described in EC 9.3615(2)” (or, for that matter, to not count “Accessory
Dwellings”) in calculating density. The LUBA remand has a specific requirement
– the City cannot prohibit a statutory “accessory dwelling” on a lot that has a
detached, single-family dwelling by imposing a maximum density.
Frankly, the staff have manufactured the provision to not count “Accessory
Dwellings” when applying the “Maximum Density” approval criteria, presumably
because that works with the base zone’s simple way of calculating density as
“dwellings divided by lot area.” That may, or may not, be a good approach for a
base zone, but the staff’s approach is not required by ORS 197.312(5) or any
LUBA decision. This is pertinent to the S-JW standards for the number and
configuration of dwellings allowed on lots, based on different ranges of lot sizes.
Because ORS 197.312(5) was not in effect at the time S-JW was crafted and
adopted, staff recommended that these provisions be implemented through a
mechanism to adjust how the number of proposed “dwellings” would be calculated
and used in the standard dwellings divided by lot area calculation of “density.”
However, the standards in EC 9.3626 area actually based on total bedroom counts.
Without going into all of the details, the JWN has proposed revising the text of the
code so that every lot that allows one or more detached, single-family dwellings
would also allow at least one “one-family dwelling as described in 9.3615(2).”
2

To be consistent, in all instances where the S-JW and/or S-C/R-2 standards should be amended, the amendments
should use the term “one-family dwelling as described in 9.3615(2),” which is the term that staff has used in their
proposal. (The JWN has reconsidered its initial proposal to define and use “Accessory Dwelling.”)
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This approach to conformance isn’t complicated and maintains the more
sophisticated approach than currently in the Eugene Code’s base zones. This
approach has the benefit of being supported by findings and adopted unanimously
by the City Council.
In contrast, the staff proposal is to simply exempt all “one-family dwelling[s] as
described in 9.3615(2)” from these standards, regardless of the number of
bedrooms in such dwellings. This is neither necessary, nor reasonable, since it
conflicts with the carefully crafted constraints on development intensity allowed in
the S-JW Zone.
To reiterate, nothing in the structural approach taken by the S-JW Zone is
prohibited by the statutes or LUBA decisions regarding density and minimum lot
area. At most, what is required is to add the allowance for one “one-family
dwelling as described in 9.3615(2)” on “alley access only” lots and smaller lots
(less than 4,500 square feet), and to revise the wording for standard and larger lots
to clarify that existing provisions allowing for multiple dwellings are apportioned
so that the code’s conformance with the statutory requirements is clear. It is
certainly neither necessary nor justified to double the true density of the majority
of lots under the pretense of conformance with the statutes.
B.

The Staff Proposal Would Create Significant Problems.

1.

The Staff Proposal Conflicts with Plan Designations in the S-JW Zone and
S-C/R-2 Subarea.

The S-JW Zone and S-C/R-2 subarea are designated “Medium Density
Residential” and (in a limited area) “Low Density Residential” in the Metro Plan.
Policy A9 of the Land Use and Housing Element of the Metro Plan establishes the
density ranges for land use regulations:
A.9 Establish density ranges in local zoning and development regulations that are
consistent with the broad density categories of this plan.
Low density: Through 10 dwelling units per gross acre (could translate
up to 14.28 units per net acre depending on each jurisdiction’s
implementation measures and land use and development codes)
Medium density: Over 10 through 20 dwelling units per gross acre
(could translate to over 14.28 units per net acre through 28.56 units per
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net acre depending on each jurisdiction’s implementation measures and
land use and development codes)
High density: Over 20 dwelling units per gross acre (could translate to
over 28.56 units per net acre depending on each jurisdiction’s
implementation measures and land use and development codes)
The Metro Plan also includes the following policies:
A.15 Develop a wider range of zoning options such as new zoning districts, to
fully utilize existing Metro Plan density ranges.
A. 16 Allow for the development of zoning districts which allow overlap of the
established Metro Plan density ranges to promote housing choice and result
in either maintaining or increasing housing density in those districts. Under
no circumstances, shall housing densities be allowed below existing Metro
Plan density ranges.
The current S-JW and S-C/R-2 subareas conform to all of these policies, and that
conformance is supported by adopted and acknowledged findings.
The staff’s proposed amendments conflict with Policy A.9 and the original
ordinance’s findings of conformance with A.15 and A.16. The nominal allowed
density of the staff amendments would be 38.72 du/na (4 dwellings on a 4,500 s.f.
lot). The lot-specific analysis, based on the same model verified by planning staff
and referenced in the findings for the S-JW Zone, is 29.56 du/na). Both nominally
and by a lot-specific analysis, the staff’s proposal would transform the S-JW Zone
and the S-C/R-2 subarea into “High Density” residential zones with allowable
density exceeding 28.56 dwelling units per net acre.
Here is how the City explained this in its findings for Ordinance No. 20449 in
2009:
“Basic land use data
“There are approximately 80 acres of residential land in the area encompassed by
the proposed S-JW zone. All lots are designated Medium Density Residential on
the Metro Plan and applicable refinement plan diagrams. Two of the lots are zoned
C-1 (Neighborhood Commercial) and their zoning will not change. The other lots
are zoned R-2 and are proposed to be rezoned to S-JW.
“Information in the record shows there is currently an overall density of
approximately 10 dwelling units per net acre in the S-JW area (Paul Conte, October
12th, 2009). Most of the affected lots contain a single dwelling; some contain
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duplexes and a small percentage contains multi-family development. The proposed
S-JW standards provide for an overall potential density of approximately 15
dwelling units per net acre, according to analysis submitted into the record by Paul
Conte and verified by city staff (October 12th, 2009).”

Staff has explicitly acknowledged that their proposed ordinance will include no
findings supporting the de facto zone change that they propose. Both the effect of
the up-zoning and the omission of supporting findings are remandable errors.3
2.

The Staff Proposal Conflicts with Refinement Plan Policies.

As indicated above, the staff proposal will allow significantly more dwellings in
the S-JW Zone and S-C/R-2 subarea, but it includes no findings supporting the de
facto creation of a new, high-density zone. In fact, as made clear in the adopted
findings of the original ordinances, doubling the density would conflict with the
Metro Plan, as well as policies in the Westside Neighborhood Plan, (which was
adopted as the acknowledged refinement plan):
“3. Land Use Element
Policy #1. Prevent erosion of the neighborhood’s residential character.’
This policy is also incorporated into Eugene’s Land Use Code:
EC 9.0500 Definitions
Residential Character. A combination of qualities and features that
gives identity to a particular area where the predominant use is housing
and that distinguishes the area from other areas.
EC 9.3600 Purpose of S-JW Jefferson Westside Special Area Zone.
(4) Accommodate future growth without eroding the areas’ residential
character and livability.
EC 9.9680 Westside Neighborhood Plan Policies.
(1) Land Use Element.

3

In fact, it was this failure to recognize the impact of the City’s decision and make findings for the R-2, R-3, and R-4
Residential Zones that led, in part, to the remand of the City’s original attempt to implement ORS 197.312(5).
Home Builders Association of Lane County c. City of Eugene, ___ Or LUBA ___ (LUBA Nos. 2018-063, -064, slip
op at 13-15).
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(a) Prevent erosion of the neighborhood’s residential character.
(Policy 1)
Ordinance No. 20449 also contained explicit findings addressing this issue:
The Report “Neighborhood Character” by Jefferson Westside Neighbors
documents and analyzes the character of the buildings and development pattern in
the affected areas. The current zoning that implements the medium density
residential designation is R-2, Medium-Density Residential. The R-2 zone does
not do a good job of facilitating compatible infill development, in the particular
areas affected by this proposal where the neighborhood is already mostly built out
in a low-to-medium density, single-family and duplex development pattern. The
R-2 zone works well where it is applied to Greenfield sites such as those on
Goodpasture Island Road in north Eugene. The need for this special area zone is
to develop a zoning tool that recognizes the circumstances of accommodating
medium density infill in this distinctive area in a way that preserves the character
of the neighborhood.”

3.

Staff’s Arguments Against JWN Approach Are Incorrect.
(a) Staff’s Assertion that Two Dwellings on a 4,500 s.f. lot Conflicts
with the Metro Plan is baseless.

In comments provided by Mr. Gepper to the JWN regarding the JWN’s proposed
alternative amendments, he asserted that “1 dwelling and 1 Accessory Dwelling
per lot” for lots up to 8,999 square feet would not comply with the Metro Plan:
“This does not comply with the minimum density requirements of the
Medium Density Plan Designation as set forth by the Metro Plan (1020 Units per gross acre). 2 dwellings are necessary to meet the density
threshold. Therefore, this proposal would not be consistent with our
plans and staff would not recommend approval.”
This approach is misinformed. The most glaring error in the analysis is to assume
that an “accessory dwelling” (alternately, “one-family dwelling as described in
9.3615(2)”) is not counted when evaluating conformance with a Metro Plan
residential designation. There is no legal basis for that assumption. As explained
earlier, the tactic of not counting “accessory dwellings” in the density calculations
for Eugene’s base zones is a pure creation of planning staff. Nothing in the
statutes, LUBA opinions or Metro Plan mandate that “accessory dwellings” aren’t
counted in the calculations for plan compliance.

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 242 of 279

Honorable Lucy Vinis & Eugene City Council
May 17, 2021
Page 9
As it currently stands, the Metro Plan in no way requires that every individual lot
with a “Medium Density Designation” compel or allow development on that lot to
meet the minimum density standards. If that were the case, Eugene’s R-2 MediumDensity Residential Zone would “not comply with the minimum density
requirements of the Medium Density Plan Designation.” (See, e.g., EC
9.2751(1)(a)(2).) There are some jurisdictions, such as the Portland Metro area,
that impose minimum density requirements, but the Metro Plan does not contain
comparable requirements and the City of Eugene is not bound to enforce minimum
density requirements on every lot in the city.
(b) Staff’s Assertion that LUBA’s Findings Would Entirely Disallow all
Application of “lot size’ With Respect to Accessory Dwellings is
Incorrect.
Somewhat disturbingly, Mr. Gepper also has made the following claim regarding
the JWN proposed amendments.
“The provisions [set forth] within the subsection 9.3626(1) are not
consistent with the limitations of Siting and Design criteria set forth by
the LUBA remand from November 2020. Based on this appeal, we are
not allowed to govern ADU placement based on Lot Size, Lot Type, or
lot dimensions. Therefore, [sic] not allowed by state law and could not
be applied.”
The clear requirement in the LUBA decision was that a larger minimum lot size
than required for a detached, single-family dwelling cannot be required to add an
ADU. The JWN’s proposed revisions to EC 9.3626(1) would not conflict with that
interpretation. Simply put, for every range of lot sizes in Table 9.3625, the
proposed JWN standards allow at least one “one-family dwelling as described in
9.3615(2)” for each detached, single-family dwelling that is allowed. Put simply,
as the statutes require, whenever Table 9.3625 allows a detached single-family
dwelling, it also allows a “one-family dwelling as described in EC 9.3615(2).
C.

Conclusion

The City Council has the latitude to adopt amendments to the S-JW Zone and the
S-C/R-2 subarea that fully and facially conform to the statutes and LUBA
decisions, while at the same time conform to the comprehensive plan and are
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consistent with the adopted and acknowledged findings that remain the legal basis
for these two sets of standards.
There is no reasonable obstacle or inherent different interests that should prevent a
sound and defensible set of amendments that can result in the ordinance becoming
effective in short order. There is no justifiable reason for the Planning Division
staff to persist in their “our-way-or-the-highway” stubbornness, which will
inexorably lead to appeals that may consume over a year and possibly land the
code amendments right back in the City’s lap for a third time.
The only action that’s needed is for the City Council to allow the brief time
necessary for a “good-faith,” constructive collaboration between staff and the
JWN, and for the Planning Director to make sure that happens.
Very truly yours,

William Kabeiseman
WKK:kms
cc: Client
Sarah Medary (at SMedary@eugene-or.gov)
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From:
To:
Cc:
Subject:
Date:

GEPPER Jeffrey A
Paul Conte
SEMPLE Emily; Ted Coopman; HANSEN Alissa H
RE: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
Monday, May 17, 2021 4:10:00 PM

Hi Paul,
For the record, no I personally have not watched that the video of that specific meeting. However, in
preparation to be included on the team for this project, I reviewed past meeting minutes, past AISs,
and other pertinent materials related to the long history of this project. Further, I work as part of a
dedicated team that has been a part of this process since it started who have dutifully kept me
informed as to the history of this project.
Thanks,
Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282
COVID-19 Update: City of Eugene Planning & Development Department offices are operating. However, in order
to protect the health and wellbeing of our community I may be working remotely or working non-traditional hours.
We appreciate your patience as our reply to email and voicemail may be slightly more delayed than normal.
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law.

From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Saturday, May 15, 2021 10:33 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Cc: SEMPLE Emily <ESemple@eugene-or.gov>; Ted Coopman <jwneugene@gmail.com>;
HANSEN Alissa H <AHansen@eugene-or.gov>
Subject: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
[EXTERNAL ⚠]

Jeff,
For the record ...
I would appreciate a response before noon on Monday so that the facts can
be in the record.
Did you review the webcast of the June 11, 2018 Eugene City Council Work
Session on ADU Ordinances prior to drafting the proposed amendments to the
S-JW and S-C/R-2 Table 9.3625?
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If not, were you otherwise informed of the specific policy decisions that the
City Council made in their adoption of the language in EC 9.3615(2)?
Thank you for your prompt response.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

Roger Evers
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H; GEPPER Jeffrey A
TESTIMONY RE CA 18-1 code ammendments addressing ADUs
Monday, May 17, 2021 4:23:09 PM

]

May 17, 2021
Dear Mayor and Councilors,
We have lived in the Jefferson Westside Neighborhood as renters since
1978, and currently as homeowners, since 1991.
We have experienced the direct consequences of infill in the
neighborhood by the construction of a four-plex next door to us, early
in the infill process. The impact on our home environment has been
profound. It's understandable that in the abstract, the construction
of multi-unit dwellings in our neighborhood may seem to resolve
housing issues when in fact, for many of us, the density right up
against us has increased noise levels, caused parking issues, etc.
It seems like it would be helpful for this process of re-zoning and
infill to slow down and take longer to resolve, giving those of us who
would be directly affected by the proposed changes more time for
input. In light of the past 14 months, many of us have been dealing
with issues that have made it difficult to focus on this zoning issue.
It has been understandably challenging.
Please allow more time for critical input - the complexion and
livability of our neighborhood environment is at stake.
Thank you.
Roger Evers and Marie Nemir
1353 West 10th Ave.
Eugene, OR   97402
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

Steve Pethick
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H; GEPPER Jeffrey A
TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
Monday, May 17, 2021 4:31:57 PM

]

May 17, 2021
Dear Mayor and Councilors,
I have lived in the Jefferson-Westside neighborhood since 2000 when we bought our current
home. I was one of several neighbors that devoted many hours to developing the
Jefferson Westside Special Area Zone (SAZ). The SAZ is not and never was intended to be
exclusionary in any way, though it has been cast as such by those who are unfamiliar with the
details. The goal of that effort was to recognize and preserve the special character of our
neighborhood.
There is a proposal before you that would make radical changes to the number of dwellings,
specifically ADU’s on lots within the SAZ. These changes were proposed with no meaningful
outreach to those of us impacted by the changes. Approximately 15 notices were sent out in
a neighborhood over 70 times that size. And yet, the JWN residents opposing these changes
are being accused of reacting “at the last minute.”
I respectfully request that you set aside the proposed changes and spend some time working
towards a solution that is fair and respectful to all.
Sincerely,
Steve Pethick
987 Almaden St
Eugene, OR 97402
-Confidentiality Notice: Please be aware that the confidentiality of information communicated
via the internet cannot be assured. This message is intended solely for the entity or individual
to whom it is addressed. Any unauthorized disclosure, copying, or distribution of this message
is strictly prohibited. Nothing in this email, including any attachment, is intended to be a
legally binding signature. If you are not the intended addressee, nor authorized to receive for
the intended addressee, contact the sender immediately and delete this message. Thank you.
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Transcript from June 11, 2018 Eugene City Council Work Session on ADU Ordinances
Eugene CIty Council Work Session: June 11, 2018 - YouTube

1:06:10 Alissa Hansen
“And then on May 23, you met again over the questions you had asked on the 14th. And then
you made three motions related to ordinance number 1. … And then there were motions that
were specific. One was specific to the Jefferson Westside Special Area Zone and a second that
was specific to the Chambers Special Area Zone. Those motions are incorporated into your first
attachment, Attachment A, I think we've labelled as the ‘Ordinance on the table.’”
1:07:05 Emily Jerome
“Those three amendments are also incorporated into attachment B, which we have labelled
‘Substitute Ordinance.’ The substitute ordinance at Attachment B is the ordinance that we
recommend you adopt. It incorporates the actions you took at your last time.
“But the second two motions that Alissa described, relating specifically to the Jefferson
Westside Special Area Zone and the Chambers Special Area Zone had some language that we
felt, I felt, would quickly be remanded from LUBA, which I know that ... and it didn't quite
capture your intent, I believe.
“I watched your meeting a couple more time to make sure I understood your intent, which I
believe was basically, in those special area zones, we want to keep status quo. Those areas have
determined where you can site second, third, fourth homes on a lot, and they prefer they've
told you, to call those homes ‘additional single-family homes,’ instead of ‘secondary dwellings’
or ‘accessory dwellings.’
“And you all voted to keep that status quo in place for them.
“The language used in the replacement, substitution motion at B, we think does exactly that,
but in a way that will be easier for LUBA to understand, and it won’t result in a clear remand on
the issue.
“So that is what you have as your substitute ordinance.”
[Some questions]
1:18:00 Emily Jerome
“I can speak to that. Having provided a substitute motion and having a conversation with
Councilor Semple, she astutely pointed out that in the two zones we’re talking about, Jefferson
Westside and Chambers; you can in some cases put not just a second home, you could put a
third or fourth. So, consistent with your intent this proposed amendment would ensure that if
there is a third or fourth, it would also stick with the current nomenclature, which is to call the
other ‘single-family,’ [sic] instead of that third or fourth being called an ‘ADU’.”
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1:18:55 Claire Syrett
“So, did Councilor Semple's motion address the areas of the code that allow more than one?
Does it cover the pertinent sections?”
1:19:09 Emily Jerome
“Yes”
1:19:14 Jennifer Yeh
“So, my question is why do we need this part about ‘used in connection with or that is
accessory to’? I mean that's kind of confusing. I mean, what does that even mean? ... I mean I
know it’s in other places but I’m wondering why we need it added.”
1:19:33 Emily Jerome
“It's actually from the statute. It’s the definition of an ADU. So, what this language does is it
says that when one of those things that’s described in the statute is located in these areas,
we’re going to call it a ‘one-family dwelling’ and not an ‘ADU.’
“Which is what you already do in those areas.”
1:19:54 Alissa Hansen
“Which means you’re still allowing a structure that meets the definition of an ADU, you’re just
not going to call it an ‘ADU.’”
1:20:02 Jennifer Yeh
“So. for practical purposes, are we changing what’s allowed in these special area zones?
Because it kinda sounds like maybe we are now.”
1:20:10 Jerome and Hansen
“No.” “No.”
1:20:15 Jennifer Yeh
“So, whatever you can build today, or you can’t build today; after we pass this, it'll be exactly
the same?”
1:20:18 Alissa Hansen
“Correct.”
1:20:22 Yeh
“They just continue on?”
1:20:23 Hansen
“This is intended to keep the status quo.”
1:20:28 Emily Jerome
“My understanding is the intent is to ... this is your motion so correct me if I’m wrong. But my
understanding is that the intent is ... and I think it was most described by Councilor Clark who’s
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not here, is to keep the nomenclature the same because with this new label ‘ADU,’ things could
happen in the future in terms of regulating ADUs that you were uncomfortable with sort of
calling them ‘ADUs’ there and then having them be subject to potentially density concerns
related to ADUs or incentives that relate only to ADUs. So just to keep that term out of those
special area zones, this the ...”
1:21:30 Emily Semple
“I have a question. It says a ‘second interior, attached or detached residential structure.’ So, it
could be inside another house and still call it a ‘one-family dwelling’?”
1:21:43 Emily Jerome
“Yes, that's the State definition.”
*****
Councilor Semple’s amendment passes 7-0.
Amended Ordinance passes 7-0.
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

Paul Conte
GEPPER Jeffrey A
SEMPLE Emily; Ted Coopman; HANSEN Alissa H
Re: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
Monday, May 17, 2021 4:35:41 PM

]

And your response, too, I hope. -- Paul
_________________
Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist

On Mon, May 17, 2021 at 4:34 PM GEPPER Jeffrey A <jgepper@eugene-or.gov> wrote:
Thank you,

It will be added to the record for the Councilors’ consideration.

Sincerely,

Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282

COVID-19 Update: City of Eugene Planning & Development Department offices are operating. However, in order
to protect the health and wellbeing of our community I may be working remotely or working non-traditional
hours. We appreciate your patience as our reply to email and voicemail may be slightly more delayed than
normal.

Messages to and from this e-mail address may be available to the public under Oregon Public Records Law.
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From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Monday, May 17, 2021 4:33 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Cc: SEMPLE Emily <ESemple@eugene-or.gov>; Ted Coopman <jwneugene@gmail.com>;
HANSEN Alissa H <AHansen@eugene-or.gov>
Subject: Re: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C

[EXTERNAL ⚠]

Jeff,

I think it would be informative, so let's go for the record ...

Did anyone ever inform you of the unequivocal statements by your current
boss and the current City Attorney to the Council that the code
amendments to S-JW and S-C would maintain the QUOTE "status quo"
QUOTE? Here are the statements (with timelines) from the June 11, 2018
video recording (attached, already in the record).
1:07:05 Emily Jerome
“Those three amendments are also incorporated into attachment B, which
we have labelled ‘Substitute Ordinance.’ The substitute ordinance at
Attachment B is the ordinance that we recommend you adopt. It
incorporates the actions you took at your last time.
“But the second two motions that Alissa described, relating specifically to
the Jefferson Westside Special Area Zone and the Chambers Special Area
Zone had some language that we felt, I felt, would quickly be remanded
from LUBA, which I know that ... and it didn't quite capture your intent, I
believe.
“I watched your meeting a couple more time to make sure I understood
your intent, which I believe was basically, in those special area zones, we
want to keep status quo. Those areas have determined where you can site
second, third, fourth homes on a lot, and they prefer they've told you, to
call those homes ‘additional single-family homes,’ instead of ‘secondary
dwellings’ or ‘accessory dwellings.’
“And you all voted to keep that status quo in place for them.

1:20:22 Yeh
“They just continue on?”
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1:20:23 Hansen
“This is intended to keep the status quo.”

Paul Conte
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From:
To:
Subject:
Date:

[EXTERNAL

Mats White
*Eugene Mayor, City Council, and City Manager
TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
Monday, May 17, 2021 4:38:12 PM

]

May 17, 2021
Dear Mayor and Councilors,
I have lived in three separate locations within the Jefferson-Westside neighborhood for a
total of nearly 20 years. I have owned my current home for 15 years. Volunteers from our
neighborhood spent a great deal of time and effort developing the Jefferson Westside
Special Area Zone. As you know, this SAZ sets reasonable limits designed to keep our

neighborhood's character and maintain its near downtown livability. The people who live in
this area do not want the kind of increased density that will be driven by piecemeal placement
of ADU's.   To be concise: This is a safe neighborhood (we have kids), it's conveniently
located, and a good mix of single vs multiple unit dwellings. When this neighborhood starts to
resemble SE Portland (which is what this amendment and other efforts to increase density will
do) , we will turn our house into a rental and move beyond the city limits. These efforts to
increase density are counter productive and will drive families away from Eugene's core.
Thank you,
Mats White
1424 Washington St
Eugene, OR
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

ERIKA SEIFERLING Owner
*Eugene Mayor, City Council, and City Manager
GEPPER Jeffrey A
Subject: TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
Monday, May 17, 2021 4:56:23 PM

]

May 17, 2021
Dear Mayor and Councilors,
I have lived in the Jefferson-Westside neighborhood since 2002 as a homeowner. I was one of scores of neighbors
that devoted 100’s of hours to developing the Jefferson Westside Special Area Zone. The goal of that effort was to
recognize the special character of our beloved neighborhood rather than see blanket zoning polices applied willynilly across varied neighborhoods in Eugene. The SAZ is not and never was intended to be exclusionary in any
way, though it has been cast as such by those who are unfamiliar with the details.
There is a proposal before you that would made radical changes to the number of dwellings, specifically ADU’s on
lots within the SAZ. These changes were proposed with no meaningful outreach to those of us impacted by the
changes. Approximately 15 notices were sent out in a neighborhood over 70 times that size. And yet, the JWN
residents opposing these changes are being accused of reacting “at the last minute”.
The proposed changes have the effect of doubling the density of our neighborhood in a manner never previously
proposed by City staff or directed by the City Council. These changes are out of scale with the problem being
addressed, are too major to be adopted without additional public engagement and will not, however much you wish
it, solve housing issues in our community.
Just like you, those of us who are engaged with our neighborhood, understand the issues and respond with input,
should also be respected for our efforts. The JWN Chair has made multiple efforts to discuss these code changes
and has proposed reasonable and effective alternatives to what you have before you. As officials paid with the
residents taxes, you should allow us to partici pate in finding solutions. Sadly, our efforts have been ignored by City
Planning staff in a very unprofessional way.. This is not how these processes should be conducted. The City should
make every effort to engage with residents of impacted areas and to genuinely listen when objections or suggestions.
Common sense requires that you demonstrate your respect for the code-making process as well as to the residents of
the neighborhood you are about to change forever by actively listening to our legitimate concerns. There is no
emergency here. There is time to set aside the proposed changes and spend some time working towards a solution
that is fair and respectful to all.
Thank you,
Erika Seiferling
1480 W. 10th Ave.
Eugene, OR
Ward 1
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

David Burkett
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H
JWS SAZ changes
Monday, May 17, 2021 5:02:32 PM

]

Here we go again!...
“City Planners” arbitrarily applying state mandate to alter an already negotiated settlement using the “Peace Pipe” as
a club...Willamette / South anyone...how’d that go?...Not “Capricious”!!!
What’s so wrong yet again about affected community involvement?
David Burkett
543 W. 17th Ave.
Ward 1
Eugene, Or. 97401
Since 1985
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

KANE Rene (SMTP)
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H; GEPPER Jeffrey A
: TESTIMONY RE CA 18-1 Code Amendments addressing ADUs
Monday, May 17, 2021 5:46:31 PM

]

Dear Mayor Vinis, City Manager Medary and members of the City Council,
I’m writing as a former chair of the Jefferson Westside Neighbors and as a 30-year resident of
the JWN. I am deeply troubled by the lack of meaningful engagement with residents who
would be most affected by the ADU proposal being put forward by Planning staff. While it
may follow the letter of the law, it falls far short of the spirit of true public engagement.
While I co-chaired the JWN, we engaged in a thorough process to develop the Special Area
Zone. We published articles in our neighborhood newsletter (all vetted by City Planning staff),
we held two well-attended workshops, conducted surveys and online forums, and discussed
the overlay zone at many, many JWN meetings. All told, we engaged over 400 JWN members
who participated in one or more aspects the process. Over 100 people attended the meeting
where we approved the overlay with a resounding majority (100-3).
When I heard that Planning staff contacted a mere 15 residents about the proposal, because
that was all that was required, I was surprised and more than that, appalled at the lack of
engagement of residents who would be most affected. I know a little bit about community
engagement and this was drastically insufficient compared to the potential and radical impact
the proposal would have.
The Neighborhood Organization Recognition Policy clearly describes the role of
neighborhood associations in land use planning and neighborhood plans. Leadership of the
JWN should be engaged in this process and not dismissed by staff as they have been. Please
direct the City Manager to instruct Planning staff to engage the JWN leadership and residents
in meaningful discussion. All impacted residents should have an opportunity express their
concerns and suggestions so that any proposal that comes to you has their support and the
support of the neighborhood association.
Let’s take the time to get it right.
Regards,
Rene
Rene Kane
254 West 14th Avenue
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From:
To:
Cc:
Subject:
Date:
Attachments:

[EXTERNAL

Paul Conte
*Eugene Mayor, City Council, and City Manager
GEPPER Jeffrey A
Testimony for the May 17 Public Hearing on CA 18-1 ADU Code Amendments
Monday, May 17, 2021 6:10:50 PM
PAUL CONTE Testimony May 17 2021 Public Hearing.pdf

]

Attached.
For the public record.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist
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May 17, 2021
TESTIMONY FOR THE PUBLIC RECORD: City file CA 18-1 Code Amendments addressing ADUs
Good evening Mayor and City Councilors,
My name is Paul Conte, and I live in Ward 1 at 1461 West 10th Avenue.
At the initial ADU ordinance work sessions in 2018, councilor’s questions and statements, along with the
responses from City Attorney Emily Jerome, Planning Director Robyn Hostick and Lead Planner Alissa Hansen,
clearly established that the foundational policy was to adopt amendments that would clarify the code, comply
with SB 1051, and not increase density.
The following exchange at the June 11th work session confirmed that decision:
City Attorney, Emily Jerome, addressed councilors and said: “I watched your meeting a couple more
times to make sure I understood your intent, which I believe was basically, in those special area zones,
we want to keep status quo. … And you all voted to keep that status quo in place for them.”
Councilor Jennifer Yeh followed up: “So. for practical purposes, are we changing what’s allowed in
these special area zones?”
City Attorney, Jerome responded: “No.”
Current Planning Director, Alissa Hansen also responded: “This is intended to keep the status quo.”
There are many places where the specific intent for the JWN’s special area zones is made clear, but perhaps
the clearest one was stated when now Planning Director Hansen concluded the discussion at the May 23rd
work session with this summary:
“If these lots already allow a second ‘single-family dwelling,’ this isn’t going to allow an ‘ADU’ on top of
that. It would just allow in lieu of that. So, if it allows two dwellings now, by passing the ordinance
before you, you could still have two dwellings; it’s just whether the second one is a ‘single-family
dwelling’ or is it an ‘accessory dwelling’.”
Unfortunately, the current proposed ordinance flouts the Planning Director’s assurances and, in fact, would
“allow an ADU on top of that.”
I hope you’ll take the few moments required to review the partial transcripts of your work sessions to refresh
your memories of your intent for all of the ADU code amendments. And, as my attorney has advised you, none
of LUBA’s remand decisions require you to change your original principles in any major way, especially not in
regards to density
I have time for just one more of many exchanges:
Councilor Jennifer Yeh: “My concern is that IN these areas that have put a lot of work into their special
area plans, it could potentially make a difference that’s not intentional. I feel very uncomfortable
making blanket changes to these areas that spent so much time and so much effort and were so
applauded for it.”
Thank you for rejecting staff’s last-minute changes that would upend all the three years of discussion and your
prior decisions.
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

esther@pringle.hm
*Eugene Mayor, City Council, and City Manager
HANSEN Alissa H; GEPPER Jeffrey A
Testimony RE CA 18-1 Code Amendments addressing ADUs
Monday, May 17, 2021 6:37:27 PM

]

Mayor and Councilors,
I have only recently (one week ago) become aware of CA 18-1 Code Amendments addressing
ADUs. I have received no notice about the proposed code amendment from the City of
Eugene. I only learned of this by word of mouth from other residents of my JeffersonWestside neighborhood.
These are MAJOR code amendments with no notice from the city on process or intent and
little to no citizen engagement, with a City Council decision on May 24th.
The lack of notification and honest citizen engagement is my first and biggest concern. Why
is this city treating it’s neighborhoods like disenfranchised, low-income, urban renewal
districts? That is what this feels like.   
Here are just a few of my second set of concerns:
<!--[if !supportLists]-->·       <!--[endif]-->The density upzoning of the Metro Plan
"Medium Density Designation" and per 9,2751.1.b, 9.3065.3, and 9.3615 is not
required by the ADU Ordinance and permits upzoning from just under 29 dwelling
units per acre to 38 . That is a 25% density increase!
<!--[if !supportLists]-->·       <!--[endif]-->The definition of Accessory Dwelling units is
vague and unclear. What does “residential structure that is used in connection with or
that is accessory to a single-family dwelling” mean? Is that a building with bedrooms
or is this a dwelling structure with a kitchen and bathroom?   Describe what it is, not
what it isn’t.
<!--[if !supportLists]-->·       <!--[endif]-->The setback in section 9,2751.17 is alarming and
significantly impacts rear portions of lots. Reducing the 5 feet side yard setback for
one property's advantage decreases the adjacent property’s ability to be fully
developed. And the building height increase for dwelling units over garages? So
much is packed into these changes without a clear picture of what the it all could look
like.
·       I could go on and on….
What is being proposed are significant code amendments, not just one-off edits. City
Councilors, please slow down, engage the public in the amendment process, listen and respond
to concerns from your citizens, and provide a real economic model (not just aspirational goals)
that demonstrate how these amendments improve our community housing issues over time.
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Regards,
Esther Foss
1457 W. 10th Ave.
Eugene, OR 97402
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From:
To:
Subject:
Date:

[EXTERNAL

Cami White Thompson
*Eugene Mayor, City Council, and City Manager
Public Hearing written testimony regarding proposed JWN upzoning
Monday, May 17, 2021 7:04:17 PM

]

Mayor Vinis, City Councilors:
I’m writing today in frustration over the expedited and opaque process for the recommended
upzoning of the Jefferson Westside neighborhood from medium to high density. The connection to
the state law on ADUs seems tenuous, and the lack of public notice to residents of the JWN is
disrespectful at best.
I’m a longtime Lane County resident, and after attending the University of Oregon, have put down
roots in Eugene permanently. My husband and I were thrilled when we found our little bungalow in
the tree-filled, centrally located, pedestrian and family friendly Jefferson Westside 6 years ago. We
have taken extreme pride in our 1920s home, updating our kitchen ourselves, and transforming our
backyard from gravel and weeds into a cozy oasis.
Our home sits adjacent to an alley, and there is an apartment complex and their storage units
directly behind our back fence, so we have personal experience with higher density alleyway
development. This alley is riddled with deep potholes which the City does not pay to maintain, so
that dust and mud coat the fence that we built ourselves, and cars bottom out frequently. We have
had occasional challenges with residents and nonresidents of this complex, and with no on-site
manager, the process to address these is convoluted and lengthy. The multiple garbage trucks that
have to drive down the alley to empty the apartment’s dumpsters sway heavily as they drive over
these potholes, and we’ve been worried more than once about them hitting our fence.
Our neighborhood, currently zoned at medium density, is already denser than many other Eugene
neighborhoods. While I do not oppose higher density housing, the de facto doubling of allowable
density in our neighborhood, and on such an accelerated timeline, rips apart the delicate balance of
density and livability that makes my neighborhood unique and welcoming. Our current zoning allows
for 40% more dwellings, but limits the scale and impacts so thoughtful increases in density can be
developed.
No one knew the full extent of this drastic upzoning until May 5, just 12 days ago. Currently, City
Council is scheduled to make a decision on the matter on May 24, which feels incredibly fast
considering that we’re talking about long-term neighborhood planning and investment in
community and livability. The City Planning office needs to conduct the required public notification
process, so all of our Jefferson Westside neighbors have time to respond and make their voices
heard.
I thank you for your time, and hope you will hold off on this decision until there can be a legitimate
opportunity for citizen involvement.
With gratitude,
Cami White Thompson, proud Jefferson Westside resident
Ward 1

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 263 of 279

From:
To:
Cc:
Subject:
Date:

[EXTERNAL

Taylor Thompson
*Eugene Mayor, City Council, and City Manager
SEMPLE Emily
Ward 1- Jefferson Westside Up-zoning
Monday, May 17, 2021 7:28:06 PM

]

Dear Councilors and Mayor Vinis,
I am writing you today to voice my displeasure about the hasty decision to recommend that the JWS
be up zoned from medium to high density. It seems like the entire neighborhood has been kept in
the dark during this entire process and it seems like there could be much more of a robust discussion
and its potential impact to the greater community.
Some background on myself, I was born in Eugene and raised in Cottage Grove. During my formative
years I spent a lot of time with my family in the area as my grandparents own and operate Nancy’s
Yogurt and my great uncle was late local Novelist Ken Kesey. We would meet up at Monroe Park
(sometimes on the Furthur bus) and frolic in the now defunct wading pool and climb the statue that
sits overlooking the park. Even at a young age, I always admired the eclectic people we would
encounter in the area and the wonderful and mysterious neighborhood from which they came.
Fast forward to six years ago and my wife and I now call this diverse neighborhood home. I feel like
the Jefferson Westside area is part of the heart of Eugene and the old tree-lined streets its arteries
the help create an atmosphere that is so strictly Eugene. Plopping mega apartment complexes down
in undersized lots would change the neighborhood and take away from that classic Eugene feel.
I admit, there are lots and places in the JWS area that would make some sense for denser housing,
but there should be input from the community in the process of those discussions. Our area already
has a great deal of ADUs, apartments and middle use housing, all of which do a great job at adding
housing while keeping the livability of the area alive and well .
In the words of my Uncle Ken “Evoke mystery, plant a garden in which strange plants grow and
mysteries bloom. The need for mystery is greater than the need for an answer.”…. Please postpone
this accelerated decision to up-zone our wonderfully mysterious Jefferson Westside Special Zone
and get some more some more input from the residents who live here.
Thank you for your consideration.
Taylor Thompson
1140 Jackson Street – Ward 1
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

Sigh O"Nara
*Eugene Mayor, City Council, and City Manager
GEPPER Jeffrey A
Dealing with SB-1050 in a positive and proactive way
Monday, May 17, 2021 7:30:26 PM

]

Greetings Eugene city leadership,
First off, I would like to express my sympathy for your unenviable position of having to
navigate SB-1051/Housing with some neighborhood associations being very vocally opposed.
Living in Jefferson West Side, it seems obvious that having more housing closer to the city
core is what we need for our growing city. Thank you for taking steps to make this possible.
As you probably know, Paul Conte sent out a flyer to all the neighbors in our neighborhood to
rally folks to make comments opposing more ADUs in Jefferson Westside (see attached files).
JWN, and Paul Conte, are organizing testimony for tonight that is in opposition to our statemandate to increase housing in this way, but please know that JWN only speaks for a small
minority of the residents here.
Thank you for your time on this sticky matter.
~Sigh
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From:
To:
Subject:
Date:

[EXTERNAL

Paul Conte
GEPPER Jeffrey A
Clarification
Monday, May 17, 2021 8:44:15 PM

]

For the record:
The JWN agrees that we have to add "accessory dwellings" to alley lots and small
lots.
That is NOT the issue.
The issue is the doubling on standard lots which already allow TWO dwellings.
Paul Conte
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist
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From:
To:
Subject:
Date:

[EXTERNAL

Paul Conte
*Eugene Mayor, City Council, and City Manager; GEPPER Jeffrey A
Clarification
Monday, May 17, 2021 8:46:43 PM

]

Before the record closed.
The JWN agrees that we have to add "accessory dwellings" to alley lots and small
lots.
That is NOT the issue.
The issue is the doubling on standard lots which already allow TWO dwellings.
Paul Conte
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist
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From:
To:
Cc:
Subject:
Date:

GEPPER Jeffrey A
Paul Conte
SEMPLE Emily; Ted Coopman; HANSEN Alissa H
RE: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
Monday, May 17, 2021 4:26:00 PM

Thank you for your comments. I’ll assume those are rhetorical questions. Please let me know if you
would like a formal response for the record.
Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282
COVID-19 Update: City of Eugene Planning & Development Department offices are operating. However, in order
to protect the health and wellbeing of our community I may be working remotely or working non-traditional hours.
We appreciate your patience as our reply to email and voicemail may be slightly more delayed than normal.
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law.

From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Monday, May 17, 2021 4:25 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Cc: SEMPLE Emily <ESemple@eugene-or.gov>; Ted Coopman <jwneugene@gmail.com>;
HANSEN Alissa H <AHansen@eugene-or.gov>
Subject: Re: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
[EXTERNAL ⚠]

Jeff,
*** This is not for the record. ***
You must realize, of course, that work session minutes no longer capture any
of the actual discourse among councilors since the "official record" is the
video recording (e.g., the City produces that recording as part of the record
for LUBA appeals).
Nor do any of the relevant AIS's capture the unequivocal statements by your
current boss and the current City Attorney to the Council that the code
amendments to S-JW and S-C would maintain the QUOTE "status quo" QUOTE.
I'm just curious if anyone on your dedicated team ever dutifully informed you
of that documented fact?
Paul
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
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* Accessory Dwelling Unit (ADU) Specialist

On Mon, May 17, 2021 at 4:11 PM GEPPER Jeffrey A <jgepper@eugene-or.gov>
wrote:
Hi Paul,
For the record, no I personally have not watched that the video of that specific meeting.
However, in preparation to be included on the team for this project, I reviewed past
meeting minutes, past AISs, and other pertinent materials related to the long history of
this project. Further, I work as part of a dedicated team that has been a part of this
process since it started who have dutifully kept me informed as to the history of this
project.
Thanks,
Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282
COVID-19 Update: City of Eugene Planning & Development Department offices are operating. However,
in order to protect the health and wellbeing of our community I may be working remotely or working
non-traditional hours. We appreciate your patience as our reply to email and voicemail may be slightly
more delayed than normal.
Messages to and from this e-mail address may be available to the public under Oregon Public Records
Law.

From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Saturday, May 15, 2021 10:33 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Cc: SEMPLE Emily <ESemple@eugene-or.gov>; Ted Coopman
<jwneugene@gmail.com>; HANSEN Alissa H <AHansen@eugene-or.gov>
Subject: * Time-Sensitive * Did you review the City Council decisions on S-JW and
S-C
[EXTERNAL ⚠]

Jeff,
For the record ...
I would appreciate a response before noon on Monday so that the
facts can be in the record.
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Did you review the webcast of the June 11, 2018 Eugene City
Council Work Session on ADU Ordinances prior to drafting the
proposed amendments to the S-JW and S-C/R-2 Table 9.3625?
If not, were you otherwise informed of the specific policy decisions
that the City Council made in their adoption of the language in EC
9.3615(2)?
Thank you for your prompt response.
Paul Conte
1461 W. 10th Ave.
Eugene, OR 97402
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist
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From:
To:
Cc:
Subject:
Date:
Attachments:

GEPPER Jeffrey A
Paul Conte
SEMPLE Emily; Ted Coopman; HANSEN Alissa H
RE: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
Tuesday, May 18, 2021 7:41:00 PM
RE Time-Sensitive Did you review the City Council decisions on S-JW and S-C.msg

Thank you Paul,
This response will be included within the record, as well as our previous emails for relevant context.
While I was not provided with the exact quote you reference below, I am familiar that this was
approach and understanding in 2018 as the City embarked on attempting to comply with the 2017
change in state law (SB 1051). That said, developments over nearly 3 years after that June 11th
meeting are important to take into account. Developments from the Court of Appeals and Land Use
Board of Appeals has resulted in further direction as to how Eugene must comply with state law. This
topic was also discussed by Emily Jerome and some of the Councilors during the public hearing
yesterday evening.
Thank you,
Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282
COVID-19 Update: City of Eugene Planning & Development Department offices are operating. However, in order
to protect the health and wellbeing of our community I may be working remotely or working non-traditional hours.
We appreciate your patience as our reply to email and voicemail may be slightly more delayed than normal.
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law.

From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Monday, May 17, 2021 4:33 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Cc: SEMPLE Emily <ESemple@eugene-or.gov>; Ted Coopman <jwneugene@gmail.com>;
HANSEN Alissa H <AHansen@eugene-or.gov>
Subject: Re: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
[EXTERNAL ⚠]

Jeff,
I think it would be informative, so let's go for the record ...
Did anyone ever inform you of the unequivocal statements by your current
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boss and the current City Attorney to the Council that the code amendments
to S-JW and S-C would maintain the QUOTE "status quo" QUOTE? Here are the
statements (with timelines) from the June 11, 2018 video recording
(attached, already in the record).
1:07:05 Emily Jerome
“Those three amendments are also incorporated into attachment B, which
we have labelled ‘Substitute Ordinance.’ The substitute ordinance at
Attachment B is the ordinance that we recommend you adopt. It incorporates
the actions you took at your last time.
“But the second two motions that Alissa described, relating specifically to
the Jefferson Westside Special Area Zone and the Chambers Special Area
Zone had some language that we felt, I felt, would quickly be remanded from
LUBA, which I know that ... and it didn't quite capture your intent, I believe.
“I watched your meeting a couple more time to make sure I understood your
intent, which I believe was basically, in those special area zones, we want to
keep status quo. Those areas have determined where you can site second,
third, fourth homes on a lot, and they prefer they've told you, to call those
homes ‘additional single-family homes,’ instead of ‘secondary dwellings’ or
‘accessory dwellings.’
“And you all voted to keep that status quo in place for them.
1:20:22 Yeh
“They just continue on?”
1:20:23 Hansen
“This is intended to keep the status quo.”
Paul Conte
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From:
To:
Cc:
Subject:
Date:

[EXTERNAL

Paul Conte
GEPPER Jeffrey A
SEMPLE Emily; Ted Coopman; HANSEN Alissa H
Re: * Time-Sensitive * Did you review the City Council decisions on S-JW and S-C
Tuesday, May 18, 2021 9:24:36 PM

]

Jeff,
Thank you for being refreshingly forthcoming.
There is no debate that there were significant legal decisions in the interval after
the second remand of the ADU ordinance.
I use that reference because, as you will agree (tell me if you think I'm wrong), the
first LUBA appeal (2018-063 and 2018-064) challenged the S-JW in two ways:
1. The " HBA and 1000 Friends argue that the S-JW Zone does not allow accessory
dwellings"; and
2. "1000 Friends also challenges the EC Table 9.3625 standards that prohibit
more than one dwelling on a lot that is less than 4,500 square feet, and argues
that that provision in EC Table 9.3625 is not a 'reasonable local regulation
relating to siting and design.'"
LUBA rejected both arguments in their decision dated November 29, 2018.
The comprehensive result of the rejection of the challenged S-JW provisions and
the other provisions in the S-JW Zone and S-C/R-2 subarea not being challenged
effectively affirmed the entirety of the S-JW Zone and the S-C/R-2 subarea. (I know
there are some "angels on the head of a pin" legal elements of this statement, but
they don't change this case.)
On June 29, 2019, HB 2001 went into effect. Section 7, amended ORS 197.312 to
establish that "owner occupancy" and "additional off-street parking" were not
"reasonable regulations related to siting and design.
Not surprisingly because of LUBA's prior decisions regarding the S-JW Zone, the
second LUBA appeal, which followed HB 2001, challenged only the revised S-JW
parking requirements. We don't need to delve more deeply into that because we all
agree that there were gaps in the revised ordinance that needed to be addressed.
The appeal and LUBA decision had no bearing at all on the S-JW Zone or S-C/R-2
subarea approaches to the number of dwellings on a lot. The lack of challenge
further established the legality of those approaches.
On February 26, 2020 LUBA issued it's remand on the third appeal of Kamps-Hughes.
There was one relevant finding that related to "density," which is inextricably
related in concept to the S-JW standard for allowable dwellings per lot.
"Additional traffic and increased density are not relevant to the "siting" of
a building on a particular property, as that term is used in ORS
197.312(5). Additional traffic and increased density are also not related to the
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design of the ADU."
Pay close attention now: This finding explicitly addresses the provision of ORS
197.312(5) "subject to reasonable local regulation relating to siting and design" and
nothing more. Thus, the scope of this finding is "regulations," which are those
standards in the code regulating approval of "accessory dwellings."
Two things this finding, as well as the Court of Appeals decisions did not do are:
Address comprehensive residential density designations;
Impose or even suggest that "accessory dwellings" should not be counted as a
"dwelling," either in code or plan policies.
The City appealed the LUBA decision on four standards, one of which was minimum
lot area, which obviously is related to density. (The "allowable dwellings per lot"
approach in the S-JW Zone and S-C/R-2 subarea incorporate a minimum lot area in
most of the ranges. That minimum and the maximum allowable dwellings create a
maximum density. For example, a minimum lot area of 4,500 s.f. and a maximum of
two dwellings is one dwelling per 2,250 s.f. or a maximum density of 19.36 du/na.)
On July 1, 2020, the CoA affirmed LUBA's decision on minimum lot area, and
introduced a critical concept that the CoA termed the "one-to-one allowance ratio."
This is, in fact the core of what case law now requires for complying with ORS
197.312(5) -- i.e., no direct (e.g., maximum density) or indirect (e.g., minimum lot
size) "density" regulation can prevent one "accessory dwelling" for each "detached,
single-family dwelling."
Pay close attention again: The "one-to-one" concept explicitly does not mean that
residential zones can't have a variety of maximum density or minimum lot size
standards. What it requires is that where a maximum density or minimum lot size
standard applies for detached, single-family dwellings, there cannot be a more
restrictive standard (e.g., lower maximum density or higher minimum lot size)
that would prohibit adding an "accessory dwelling." It's really as simple as that.
Mindful of the LUBA and CoA decisions on the third Kamps-Hughes, the City
conceded in the second appeal of the ADU ordinance that maximum density and
minimum lot size provisions in Eugene Code could not be applied in a way that
would prohibit a one-to-one allowance of "accessory dwellings." Critically, the City's
concessions did not include any sections of the S-JW Zone or S-C/R-2 subarea. The
only provision in the S-JW Zone that the LUBA decision on November 24,
2020 addressed was the parking requirement.
To be clear: There has been no LUBA or Court of Appeals decision that found the SJW Zone or S-C/R-2 subarea standards for the number of allowable dwellings on a
lot in violation of ORS 197.312(5).
*** If I'm mistaken, please identify the decision and page. ***
That should have been the starting point of your addressing Table 9.3625 in the SJW Zone.
Notwithstanding the lack of any legal decisions finding any part of that table to not
comply with ORS 197.312(5), neither I nor the JWN disagree that the first three
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table entries do not comply. These include alley access only lots and lots less than
4,500 square feet. An allowance for an additional "accessory dwelling" (by any
name) is required in these three table entries. Period, end of that discussion.
Now for your "money shot" question:
What is the legal basis upon which you decided that some law or legal decision
required the fourth entry -- Lots between 4,500 and 8,999 square feet -- to be
amended to allow FOUR instead of TWO dwellings? Please cite what changed
between the City Attorney and now Planning Director in 2018 bot saying that "Two
dwellings" already complied with ORS 197.312(5) and the time at which you made
your decision for the proposed ordinance?
Thank you in advance for your explanation.
Paul Conte
_________________

Earth Advantage Accreditations:
* Sustainable Homes Professional
* Accessory Dwelling Unit (ADU) Specialist

On Tue, May 18, 2021 at 7:41 PM GEPPER Jeffrey A <jgepper@eugene-or.gov>
wrote:
Thank you Paul,

This response will be included within the record, as well as our previous emails for
relevant context.

While I was not provided with the exact quote you reference below, I am familiar that
this was approach and understanding in 2018 as the City embarked on attempting to
comply with the 2017 change in state law (SB 1051). That said, developments over
nearly 3 years after that June 11th meeting are important to take into account.
Developments from the Court of Appeals and Land Use Board of Appeals has resulted in
further direction as to how Eugene must comply with state law. This topic was also
discussed by Emily Jerome and some of the Councilors during the public hearing
yesterday evening.

Thank you,

Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
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jgepper@eugene-or.gov
541.682.5282

COVID-19 Update: City of Eugene Planning & Development Department offices are
operating. However, in order to protect the health and wellbeing of our community I may be working
remotely or working non-traditional hours. We appreciate your patience as our reply to email and
voicemail may be slightly more delayed than normal.

Messages to and from this e-mail address may be available to the public under Oregon Public Records
Law.

From: Paul Conte [mailto:paul.t.conte@gmail.com]
Sent: Monday, May 17, 2021 4:33 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Cc: SEMPLE Emily <ESemple@eugene-or.gov>; Ted Coopman
<jwneugene@gmail.com>; HANSEN Alissa H <AHansen@eugene-or.gov>
Subject: Re: * Time-Sensitive * Did you review the City Council decisions on SJW and S-C

[EXTERNAL

]

Jeff,

I think it would be informative, so let's go for the record ...

Did anyone ever inform you of the unequivocal statements by your current
boss and the current City Attorney to the Council that the code
amendments to S-JW and S-C would maintain the QUOTE "status quo"
QUOTE? Here are the statements (with timelines) from the June 11, 2018
video recording (attached, already in the record).
1:07:05 Emily Jerome
“Those three amendments are also incorporated into attachment B, which
we have labelled ‘Substitute Ordinance.’ The substitute ordinance at
Attachment B is the ordinance that we recommend you adopt. It
incorporates the actions you took at your last time.
“But the second two motions that Alissa described, relating specifically to
the Jefferson Westside Special Area Zone and the Chambers Special Area
Zone had some language that we felt, I felt, would quickly be remanded
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from LUBA, which I know that ... and it didn't quite capture your intent, I
believe.
“I watched your meeting a couple more time to make sure I understood
your intent, which I believe was basically, in those special area zones, we
want to keep status quo. Those areas have determined where you can site
second, third, fourth homes on a lot, and they prefer they've told you, to
call those homes ‘additional single-family homes,’ instead of ‘secondary
dwellings’ or ‘accessory dwellings.’
“And you all voted to keep that status quo in place for them.

1:20:22 Yeh
“They just continue on?”
1:20:23 Hansen
“This is intended to keep the status quo.”

Paul Conte

2021 ADU Testimony - Batch 5

05/17/2021 to 05/18/2021

Page 279 of 279

